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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ERIC ZACHARY ANDERSON, No. 2:15-cv-1148-KIJM-EFB P
12 Plaintiff,
13 V. ORDER
14 | TIM VIRGA, et al.,
15 Defendants.
16
17 Plaintiff is a state prisoner proceeding pranseh this civil rights action under 42 U.S.C
18 | § 1983, alleging violations of his Eighth Amendmeghts. As relevanhere, plaintiff alleges
19 | defendant Correctional Offic&fillasenor used excessive @ against him. Defendant
20 | Villasenor has moved to dismiss the claimnon-cognizable and on the ground of qualified
21 | immunity. ECF No. 50. The matter was referred tdnited States Magrsite Judge as provided
22 | by 28 U.S.C. § 636(b)(1)(B) and Local Rule 302.
23 On July 27, 2017, the magistrate judge fililediings and recomnmalations, which were
24 | served on all parties and which contained noticaltparties that any obgtions to the findings
25 | and recommendations were to be filed within feert days. Neither party has filed objectiong to
26 | the findings and recommendations.
27 The court presumes that any findings of fact are cor@et Orand v. United Stateg02
28 | F.2d 207, 208 (9th Cir. 1979). The magistrate jiglgenclusions of law are reviewed de novo.
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See Britt v. Simi Valley Unified School Digt08 F.2d 452, 454 (9th Cir. 1983). Having reviev
the file, the court finds therfdings and recommendations tosugported by the record. The
court writes separately to cifyra portion of the magistrategige’s qualified immunity analysis.
In recommending the denial of defendant Villasenor’s qualified immunity defense, t
magistrate judge determined tlegal standards governing defentd¥illasenor’s conduct here
were “clearly established” ateélrelevant time. ECF No. 56 Hd. In so doing, the magistrate
judge relied on an unpublished opinion of thateh States Court of Appeals for the Ninth
Circuit, Estate of Adams v. Gomédo. 96-16423, 1998 WL 4079, at *3 (9th Cir. 1998ped.
It is unclear whether, consistent with Ninth Circuit Rule 36-3, this court may cite to this
unpublished Ninth Circuit opinion or rely on it as precederfthe magistrate judge correctly

noted several Ninth Circuit casthat have held that unpublishercuit and district court

ved

decisions “inform” whether the “unpublished decis can be considered in determining whether

the law was clearly established'rfourposes of qualified immunityBahrampour v. Lampert
356 F.3d 969, 977 (9th Cir. 2004) (cited in ECF No. 56 at 9, also &tungyv. Lutz 329 F.3d
692, 699 (9th Cir. 2003))Krug cited to unpublished decisions of the Ninth Circuit in this

context,seeKrug, 329 F.3d at 699, and the Ninth Circuishaken the position that unpublishe

! Ninth Circuit Rule 36-3 governs citation of unpuhts dispositions or orders of that court and

provides:

(a) Not Precedent. Unpublished dispositions andrsrdiethis Court are not precedent, except
when relevant under the doctrioklaw of the case or rulex claim preclusion or issue
preclusion.

(b) Citation of Unpublished Dispositions a@dders Issued on or After January 1, 2007.
Unpublished dispositions and orders of this €@msued on or after January 1, 2007 may be ¢
to the courts of this cirauin accordance with FRAP 32.1.

(c) Citation of Unpublished Dispositions andd@rs Issued Before January 1, 2007. Unpublis
dispositions and orders of this Court issued teef@anuary 1, 2007 may not be cited to the col
of this circuit, except ithe following circumstances.

(i) They may be cited to this Court or tolmy any other court in thisircuit when relevant
under the doctrine of law of the case or sudé¢ claim preclusion or issue preclusion.

(i) They may be cited to this Court or byy other courts in this circuit for factual
purposes, such as to show double jeopardy, sancte@nabtiuct, notice, etiement to attorneys
fees, or the existence of a related case.

(iif) They may be cited to this Court inraquest to publish a disposition or order made
pursuant to Circuit Rule 36-4, or apetition for panel rehearing m@hearing en banc, in order
demonstrate the existence of a conflictong opinions, dispositions, or orders.
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decisions can form the basis of establishaddfter the 2007 amendment to Ninth Circuit Rule

36-3. SeeHopkins v. Bonvicinos73 F.3d 752, 775-76 (9th CE009) (citing but not applying
one unpublished Ninth Circuit dsgdn and one unpublishelistrict court decision to the questi
of whether the law was “clearly establishedf fmalified immunity purposes because both ca
were decided after conduct asue). Given the apparent cortfhetween the rule announced i
the cases and Ninth Circuit Rule-36in an abundance of cautithre court writes separately to
address the qualified immunity defensised by defendant Villasenor.

For clarity, in section IIB of the findings and recommendations, ECF No. 56, the col

fully adopts the standards set atipage 8, lines 21-28 and theabysis beginning with the first

full sentence on page 10, line 12 through pagédidid 14. The court replaces the standards and

analysis set forth from padk line 1 through the sentence tlkeats on page 10, line 12, as
follows:

A right is “clearly establised,” if under case law existireg the time of the conduct at
issue, a reasonable official wduhave understood that what hel@ng violateghat right.
Mullenix v. Luna 136 S.Ct. 305, 308 (2015). While “officsatan still be on notice that their
conduct violates established law evemovel factual circumstancediope v. Pelzer536 U.S.
730, 741 (2002), “existing precedent must have pléoedtatutory or constitutional question
beyond debate Ashcroft v. al-Kidgd563 U.S. 731, 741 (2011). inaking its decision, a court
typically should “identify a case where an officcting under similar circumstances as [the
defendant] was held to have violatethie constitutional right at issu&.B. v. Cty. Of San Dieg
864 F.3d 1010, 1015 (9th Cir. 2017) (quotiiite v. Pauly137 S.Ct. 548, 552 (2017)). Even
where no case is “directly on point,” courts ntaynpare relevant fact®to determine whether
every reasonable officer should have knaWwe conduct in question was unlawfldayeva v.
Sacramento Sheriff's Dep872 F.3d 938, 946-47 (9th Cir. 2017) (citation and quotation ma
omitted).

Moreover, “a right does not become clearliabBshed only if a plaintiff has successful
enforced it through a § 1983 actiorOwens v. Baltimore City State’s Attorneys Offitg7 F.3d

379, 398-99 (4th Cir. 2014) (cititdope 536 U.S. at 741). Rather, a right may be clearly
3
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established by a range of sources, as lonjase sources definedlestablished lawSee, e.g.

Hope 536 U.S. at 741 (“Arguably, the violation svao obvious that our own Eighth Amendment

cases gave respondents fair warning theait tonduct violated the Constitution.Qpllier v.
Dickinson 477 F.3d 1306, 1312 (11th Cir. 2007) (stasitewed right was clearly established)

In excessive force cases, general EightreAdment standards provide a “starting point,
Isayeva 872 F.3d at 947, but the court should go oreference specificacts showing whether
the unlawfulness of the particuleonduct is cledy establishedMullenix, 136 S. Ct. at 308
(citation omitted). In casashere the conduct is obviouslylawful, however, courts do not
require a “case on all fours prohibiting that particular manifestati unconstitutional
conduct[,]'” as such a requirement would perntfitoers to “escape responsibility for the most
egregious forms of conduct[.]'Hughes v. Kisela862 F.3d 775, 783 (9th Cir. 2016) (quoting
Deorle v. Rutherford272 F.3d 1272, 1286 (9th Cir. 2001)).

Since 1986, it has been cleagistablished that the Eighth A&mdment is violated “[w]her

—J

prison officials maliciously and sadistigause force to cause harm, . . .Hudson v. McMillian
503 U.S. 1, 9 (citingVhitley v. Albers475 U.S. 312, 327 (1986)). As the magistrate judge

correctly finds,

[h]ere, it was clearly established by November 11, 2013 that
Villasenor’'s force was excessive. For starters, taking plaintiff's
factual allegations in the mofgvorable light, common sense says
that Villasenor used excessive forédter all, plaintiff alleges that
Villasenor harbored animosity toward him, taunted and swore at
him, stood by idly when other inrtes stabbed him, and shot him
after the attack was over “fgood measure,” aiming for his head.

ECF No. 56 at 9. This description of eventqridved, would show there was no need for forge

when defendant Villasenor shibie block gun at plaintiffthe disturbance was over and

Villasenor could no longer reasonably perceive plaintiff as a threat, he made no effort to tgmper

his use of force, and he tauntadintiff and failed to intervenehile plaintiff was being stabbed

arguably evincing a “malicious” mindse€f. Hudson503 U.S. at 7 (citing factors to be
considered in analyzing whether a partictilese of force was wanton and unnecessary). If
plaintiff's version of eventss true, which the court muptesume at the pleading stage]jl Atl.

Corp. v. Twombly550 U.S. 544, 555 (2007), it wouldyeabeen clear to a reasonable
4
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correctional officer in defendant Villasenops

plaintiff under the circumstances allelggolated the Eighth AmendmenEf. Hudson503 U.S.

at 7 (citing factors to be congired in analyzing whether a padiar “use of force was wanton

and unnecessary).

sition in 2013 thatr®oting a block gun at

Accordingly, IT IS HEREBY ORDERED that:

1. The findings and recommendations filedly 27, 2017, are adopted except as modi

by this order; and

2. Defendant Villasenor’'s motion to dismiss (ECF No. 50) is denied.

DATED: March 30, 2018.

UNIT!

STATES DISTRICT JUDGE
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