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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | MICHAEL J. MITCHELL, No. 2:15-cv-1167 AC P
12 Plaintiff,
13 V. ORDER and
14 | SNOWDEN, et al., FINDINGS AND RECOMMENDATIONS
15 Defendants.
16
17 l. Introduction
18 Plaintiff is a state prisoner who proceeds $g@nd in forma pauperis with this civil rights
19 | action filed pursuant to 42 U.S.€.1983. Plaintiff is incarcerad at the California Medical
20 | Facility (CMF), under the authority of ti@alifornia Departmendf Corrections and
21 | Rehabilitation (CDCR). This action proceedsptaintiff's original complaint, filed May 5,
22 | 2015} against five correctional defendants. See ECF No. 1.
23 Currently pending is defendants’ motion tsrdiss this action on the ground that plaintiff
24 | commenced it after expiration ofetlstatute of limitations. See EQlo. 15. Plaintiff has filed ap
25

! Plaintiff's filing dates refemeced herein are based on the @misnailbox rule, pursuant to whigh
26 | a document is deemed served or filed on the darisoner signs the document and gives it tc
prison officials for mailing._See Houstonhack, 487 U.S. 266 (1988) (establishing prison
27 | mailbox rule);_ Campbell v. Henry, 614 F.3d 105659 (9th Cir. 2010) (applying the mailbox
- rule to both state and federalfigjs by incarcerated inmates).
1
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opposition, ECF No. 16, and supplement theretd; BIG. 19; defendants have filed a reply, E
No. 20. This matter is referred to the undersigdeited States Magistrate Judge pursuant to
U.S.C. 8§ 636(b)(1)(B) and Local Rule 302(€&)r the reasons set forth herein, this court
recommends that defendants’ motion to dismiss be denied.

Il. Background

In this action, plaintiff pursues identical claimgainst the same defendants that he su

a prior civil rights actiorfiled in this court on July 8, 2008.e8 Mitchell v. Snowden et al., Cas

No. 2:08-cv-01658 JAM DAD P (ECF No. 1)As in his prior case, plaintiff pursues Eighth

Amendment claims against defendants Comptanps, Seaton, Snowden and Vance, based

their alleged failure to protect plaintiff froassault by three inmates btarch 17, 2007. Plaintiff

alleges that, as a result of the assaults, hersdffeactures to his nose, jaw, eye socket and
tibula; the loss of twanolars (one ingested into hisng); brain damage; and psychological
trauma, including post-traumatic stress disorder. Plaintiff alleges that some of his injuries
permanent._See ECF No. 1 at 6. PlaingBexts that his assailants were found guilty of
assaulting him_1d.

Review of plaintiff's prior casdndicates that it was sinissed without prejudice,
pursuant to Rule 41(b), Federal Rules of Civildadure, due to plaintiff'ailure to prosecute
and to follow court orders. (See ECF No. 111d@ filed April 25, 2013, adopting Findings an
Recommendations filed February 21, 2013 (EQFE N5)).) Plaintiff apealed the district
court’s dismissal. In a memorandum demnisfiled December 9, 2014,dlCourt of Appeals
affirmed the district court’s order (ECFON126), and issued its mandate on December 31, 2
(ECF No. 127). Thereafter, on February 26,2laintiff filed a document entitled “Refile

Subsequent to Dismissal WithdRtejudice.” (ECF No. 127.) Receiving no response from th

2 Parenthetical citations to the court’s ElectcoBiase File (ECF) refemee plaintiff's 2008 case
ECF citations without parentheseeference the instant case.

% This court may take judicial notice of its own records and the records of other courts. Sg
United States v. Howard, 381 F.3d 873, 876 n.1 (9th Cir. 2004); United States v. Wilson, 6
F.2d 118, 119 (9th Cir. 1980); see also Fed. RAEX01 (court may takeuglicial notice of facts
that are capable of accurate determinatiosdayrces whose accuracy cannot reasonably be
guestioned).
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court, plaintiff filedhis complaint in the present action on May 5, 2015.

In his instant complaint, plaintiff initially avers, ECF No. 1 at 1:

This is a subsequent complainiThe initial (sic) was dismissed
without prejudice. | lost on appl — with no response to my
request for reconsideration.

In screening the instant complaint pursuarnthe Prison Litigation Reform Act (PLRA),

28 U.S.C. § 1915A(a), the undersignednepi as follows, ECF No. 5 at 3:

The denial without prejudice of Mihell v. Snowden et al., Case
No. 2:08-cv-1658 JAM DAD P, allows plaintiff to refile the claims
he asserted in that case in avrection. _See Fed. R. Civ. P. 41(b);
City of Santa Clara v. Andru$72 F.2d 660, 665 (9th Cir. 1978),
cert. denied, 439 U.S. 859 (“[ghlanguage ‘without prejudice’
avoids the “on the merits” effedf Rule 41(b) [Fed. R. Civ. P.],
and permits the filing of a new action by any party”). Moreover,
comparison of the complaint inishaction with the complaint in
plaintiff's prior action demonstrates that they are virtually identical.
Therefore, for the well-stated reasons found in the prior case, see
Mitchell v. Snowden et al., Cag¢o. 2:08-cv-1658 JAM DAD P,
ECF No. 12 at 3-10, this court fintlsat the instant complaint states
cognizable Eighth Amendment clairagainst defendants Snowden,
Vance, Larios, Seaton and Compton.

While the instant action may bforeclosed by the statute of
limitations (the challenged conduoccurred in 2007, although the
case was pending in the courts from 2008 to 2014), the court will
allow this matter, if applicable, toe fully developed by the parties
on the present record.

This court ordered service of process ofeddants who then rpended with the instant
motion to dismiss, now fully briefed. Therpas dispute whetherithaction is barred by
expiration of the statute of limitations and whetpkintiff is entitledto equitable tolling.

. Leqgal Standards

A. Legal Standards for Dismissal Under Rule 12(b)(6)

To survive a motion to dismiss under Rule 1&h)Federal Rules dEivil Procedure, a
complaint “must contain sufficient factual matter, atcedms true, to ‘state a claim to relief the

is plausible on its face.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atlantic

* Subsequently, on October 8, 2015, an orderisgared in plaintiff's prior case denying his
motion to re-file as unneseary and informing plaintiff that iveould need to pursue his claims
a new action. (See ECF No. 129.)
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Corp. v. Twombly, 550 U.S. 544, 570 (2007)). Thert must accept as true the allegations of

the complaint, Hospital Bldg. Co. v. Rex HdapTrustees, 425 U.S. 738, 740 (1976), and

construe the pleading in the light most favorablelaintiff, Jenkinss. McKeithen, 395 U.S. 411

421, reh’g denied, 396 U.S. 869 (1969x0 se pleadings are heldadess stringent standard th
those drafted by lawyers. HaimesKerner, 404 U.S. 519, 520 (1972).

The court may consider facts established bylstdhattached to the complaint. Durning

v. First Boston Corp., 815 F.2d 1265, 1267 (9th Cir. 1987). The court may also consider f

that may be judicially noticed, Mullis v. Uted States Bankruptcy Ct., 828 F.2d 1385, 1388 ({

Cir. 1987); and matters of publiegord, including pleadings, ordeas\d similar papers filed wit

the court, Mack v. South Bay Beer Distribugor98 F.2d 1279, 1282 (9th Cir. 1986). Howeve

“[a] motion to dismiss made undeéederal Rule of Civil Procedude(b)(6) must be treated as

motion for summary judgment undéederal Rule of Civil Procedel56 if either party to the

motion to dismiss submits materials outsidepl®adings in support or opposition to the motign,

and if the district court relseson those materials.” Anderson v. Angelone, 86 F.3d 932, 934

Cir.1996).
A district court may dismiss an action undeddri2(b)(6) “[i]f the running of the statute

is apparent on the face of the complaint,” andyahthe assertions of thcomplaint, read with

an

ACLS

Dth

-

9th

the required liberality, would ngtermit the plaintiff to prove that the statute was tolled.” Jablon

v. Dean Witter & Co., 614 F.2d 677, 682 (9th @®80). A motion to dismiss based on the

statute of limitations cannot beamted “if the factual and legal isssiare not sufficiently clear t
permit [the court] to determine with certainty @ther the doctrine [of egable tolling] could be

successfully invoked.” Supermail Cargo, lmcUnited States, 68 F.3d 1204, 1207 (9th Cir.

1995). Equitable tolling is natppropriately resolved on a mati to dismiss except in those

“unusual cases” where “some fact, evident fritie face of the complaint, support[s] the

conclusion that the plaintiff could nptevail, as a matter of law, d¢ime equitable tolling issue. .|.

The sole issue is whether the complaint, libg@onstrued in light obur ‘notice pleading’

system, adequately alleges facts showingtitential applicability of the equitable tolling

doctrine.” Cervantes v. City of San Diegdr3d 1273, 1276 (9th Cir. 1993) (citations omitted).
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B. Leqgal Standards for Agsssing the Statutd Limitations

“[B]ecause there is no specified statutdimitations for an action under 42 U.S.C. §

1983, the federal courts look to tlaev of the state in which theause of action arose and apply

the state law of limitations gokm@ng an analogous cause of action.” Pouncil v. Tilton, 704 F|

568, 573 (9th Cir. 2012) (citation omitted). “For actions under 42 U.S.C. § 1983, courts ap
forum state’s statute of limitations for persomgliry actions, along wittthe forum state’s law

regarding tolling, incluoshg equitable tolling, except to the extent any of these laws is incons

with federal law.” _Jones v. Blanas, 393 F.3d ®& (9th Cir. 2004); see also Azer v. Connell,

306 F.3d 930, 935-36 (9th Cir. 2002).
In California, the statute of limitations for pergl injury actions i$wo years._See Cal.

Code Civ. Proc. § 335.1; Maldonado v. Har880 F.3d 945, 954-55 (9th Cir. 2004). This

limitations period is statutorily tied for another two years foriponers serving less than a life
sentence, resulting in a total limitations periodaafr years; howeveprisoners serving life

sentences are not entitled to thiatutory tolling._See CaCiv. Proc. Code § 352.1(a); Johnsor

State of California, 207 F.3d 650, 654 (9th Cir. 2000).
Also in California, “the applicable statute lohitations must be tolled while a prisoner

completes the mandatory [administrativehaustion process.” Brown v. Valoff, 422 F.3d 926

943 (9th Cir. 2005). Because administrative extianss statutorily requed of prisoner civil
rights complaints under the Prison Litigation RefcAct (PLRA), see 42 U.S.C. § 1997e(a), th
requirement provides a federal statutory basiauoke the state’s equitable tolling. See, e.g.,

Johnson v. Rivera, 272 F.3d 519 (7th Cir. 2001).

“Under California law, a plaintiff must me#ttree conditions to edfably toll a statute of

3d
ply th

istent

S

limitations: (1) defendant must have had timely notice of the claim; (2) defendant must nof be

prejudiced by being required to defend the ntlee barred claim; and (3) plaintiff's conduct
must have been reasonable and in good faiftak v. Shedler, 192 F.3d 911, 916 (9th Cir.

1999), cert. denied, 529 U.S. 11(PDO0) (citation omitted).
Finally, “[a]lthough state law dermines the length of the limitations period, ‘federal I3

determines when a civil rights claim accrues&zer, 306 F.3d at 936 (quoting Morales v. City
5

\W

of




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Los Angeles, 214 F.3d 1151, 1153-54 (9th Cir. 2000). “Under federal law, a claim accrues wher

the plaintiff knows or has reastmknow of the injury whichs the basis of the action.”

TwoRivers v. Lewis, 174 F.3d 987, 991 (9th Cir. 1999).

IV.  Discussion

The parties do not dispute that plainsffederal claims accrued on March 17, 2007. On
that date, plaintiff was attacked by three inmates, allegedly due to defendants’ deliberate
indifference to plainff's safety. Thus, on March 17, 2007, pitaif knew of his injuries and the
alleged facts supporting his Eighth Amendmentetaagainst defendants. See TwoRivers, 1[4
F.3d at 991.

California’s applicable statute of limitatioascorded plaintiff two years after the accrual

of his claims, or until March 17, 2009, to commence his federal action. See Cal. Code CiV. Proc

§ 335.1 (two-year statute of limitations for personal injury actions). glathtiff and defense
counsel assume that plaintiff also had ddi#gonal two years, or until March 17, 2011, to
commence this action based on his “disabilityngfrisonment.” _See Cal. Civ. Proc. Code §
352.1(a) (two-year tolling due togdibility of imprisonment for pgoners serving less than a life
term).’

Plaintiff is not entitled to tolling merely due the fact that his pr identical action was
pending. “[A] suit dismissed withogirejudice is treated for statutelwhitations purposes as if it

had never been filed.” _Elmore v. Hemslen, 227 F.3d 1009, 1011 (7th Cir. 2000). Although

> No party addresses whether plaintiff in fqoglifies for tolling based on the disability of
imprisonment. Plaintiff refer himself as a “lifer,” see ECF No. 16 at 3, which, literally
construed, would render inapplicable the disabditymprisonment. However, resolution of this
matter is unnecessary for the reasons discussed below.

Nor does any party address whether plaintiff is entitled to additional tolling during the
period when he exhausted his administratereedies._See Brown, 422 F.3d at 943 (providin
for tolling pending administrativexhaustion). Nevertheless, theighd of authority appears to
support concurrent, rather thaonsecutive, tolling under thesgcumstances, rendering no net
benefit to plaintiff. _See e.g. Martin Biagqgini, 2015 WL 139924@015 U.S. Dist. LEXIS
38778 (N.D. Cal. 2015) (“when there are multip@sons for tolling, the tolling should be
concurrent, not consecutive, andiptiff should not have additional time attached to the end pf
the limitations period when the administrative ex¢teon occurred at a time when the statute of
limitations had not yet commenced”). Resolutidrthis matter is therefore also unnecessary
here.

[(=]
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equitable tolling may apply if plaintiff seeks alternate legal remedy on the same claim in

another forum, successive identical claims pursaede same forum are not entitled to equitable

tolling. See Bodar v. Riverside County SF&giDep’'t, 2014 WL 2737815at *5, 2014 U.S. Distl

LEXIS 83110, at *13-5 (C.D. Cal. Mar. 28, 2014plecting cases), report and recommendatipn

adopted, 2014 WL 2741070, 2014 U.S. Dist. LEBE®R92 (C.D. Cal. June 16, 2014). Thus,
dismissal of plaintiff's prior actin without prejudice allwed plaintiff to reasséhis claims in a
new action as though the prior action had né&een filed._See Andrus, 572 F.2d at 665.

Accordingly, for the reasons noted above, plaintiff had until March 17, 2011 to com|
the instant action following dismissal of his pms suit. However, plaintiff commenced the
instant action more thaour years later, on May 5, 2015hds, absent equitable tolling, this
action is untimely.

Under California law, plainfti is entitled to equitable tolig based on a showing that (1
defendants had timely notice of the claim; (Zeddants would not be @judiced if required to
proceed in this action; and (3) plaintiftenduct was reasonable and in good faith. Fink, 192
F.3d at 916. “California courts apply equitablding ‘to prevent the unjust technical forfeiture

of causes of action, where the defendant weufter no prejudice.””_Jones v. Blanas, 393 F.3

918, 928 (9th Cir. 2004) (quoting Lantzy v.r@ex Homes 31 Cal. 4th 363, 370 (2003)).

“Application of California’s equitale tolling doctrine ‘requires a lzcing of the injustice to the

plaintiff occasioned by the bar bfs claim against the effect uporetimportant public interest @

policy expressed by the . . . limitations statutelgnes at 928 (quoting Lantzy at 371).
Therefore, the court addresses in teach of the factors identified in Fink.

A. Noticeto Defendants

Defendants concede that they had timelyaeoof plaintiff's claims based on the
previously dismissed action. See ECF No. 15, Hi-b. However, they coand that plaintiff ha
not acted reasonably or in good faith, and thaideequired to proceed with this action would
prejudicial to defendants.

B. Prejudicgo Defendants

Defendants contend that being requiregrmceed in the inaht action would be
7
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“substantially prejudicial” to ttm. ECF No. 15 at 8. Defendastssert that they “would be
significantly prejudiced if theyere made to defend againsaiRtiff's claims a second time,
when the previous lawsuit was pursued up to padisive motion, at greaixpense to the State.

Moreover, where the incidentaleged to have occurred nigears ago, memories fade and

evidence is lost.” ECF No. 15 at 7-8. Defendastsert that plaintiff sinreasonable delay of the

prior action “forc[ed] the Defendants to in@ubstantial costs in tending a lawsuit that
Plaintiff brought, but did not dgently pursue.” ECF No. 20 at 4. Defendants recount the

following, id. at 5 (fns. and citations to record omitted):

In his previous 2008 action, Plaintiff filed approximately nineteen
requests for extensions of time Four of his requests were
unnecessary and denied as moageeond request to further extend
discovery was denied; however akliff received more than 300
additional days to respond to Defendants’ motions. Further, the
Court, sua sponte, provided aiitiff with additional time
extensions to respond to Defendants’ summary-judgment motion.
And, despite the significant delalaintiff's repeated extensions
caused, Defendants did not object to his requests for additional
time. While his previous law# was on-going, Plaintiff was
provided with nearly an additiongkar of time to pursue it. Yet,
Plaintiff failed to comply Jwth the court's order to oppose
Defendants’ summary-judgmentotion, leaving the court no
choice but to dismiss his lawsuit.

Defendants contend that “[ulnreasonable yleteates a presumption of injury to the

defense,” Henderson v. Duncan, 779 F.2d 1421, 14233(©t1986) (citation omitted), and tha

“[w]hen considering prejudice to ¢éhdefendant, the failure to pexute diligently is sufficient by
itself to justify a dismissal, even in the absef a showing of actual prejudice to the defendza
from the failure. . . . The law presumes injimym unreasonable delay!h re Eisen, 31 F.3d
1447, 1452 (9th Cir. 1994). However, these aersitions guide the court in determining
whether to dismiss a case, not in determiriregappropriateness of equitable tolling.

Within the context of equitable tolling, “[flairness to the defendant requires that a cg
brought when memories have not been affectetihiiy, when all pertindrwitnesses can still be
called, and when physical evidertas not been destroyed or disged.” _Jones, 393 F.3d at 92
These considerations reflect the “public policienest in ensuring prompt resolution of legal

claims.” Id. (citation omitted). Application diese factors demonstrates minimal prejudice t
8
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defendants if required to proceed in the instaise. The period of tiembetween the Court of
Appeals’ affirmance of dismissal in plaintsfprior case (December 31, 2014), and plaintiff's
commencement of the instant acti(May 5, 2015), was little me than four months. The
Deputy Attorney General assignedaiaintiff's prior case is alsassigned to plaintiff’'s instant
case. In plaintiff's prior case, defense coumsglducted discovery ovarperiod of ten months
(May 27, 2011 through March 30, 2012), whiobhluded taking plaitiff's deposition on
December 5, 2011. “As a general proposition, dépas taken in a prior proceeding are
admissible in subsequent actions when theaulsstantial identity of parties and issues|.]”

Fullerform Continuous Pipe Corp. v. Am. PiReConst. Co., 44 F.R.D. 453, 455 (D. Ariz. 1968).

Defense counsel obtained sufficient evidence ep@se the disposition pfaintiff’'s prior case
on summary judgment. That motion includeddieelaration of each defendant, memorializing
their recollection of peitent events as of June 2012. Thus, contrary to defendants’ argument,
proceeding with the instant caseuld ensure that the evidengetained and expenses incurred
by the State in plaintiff's por case are not wasted.

For these reasons, the court finds thatpeding with the inaht case would not
significantly prejudice defendants.

C. Plaintiff's Conduct

Plaintiff asserts that he sacted reasonably and in good faith in bringing the instant

[®X

action, particularly in light ohis ongoing and well documented mental health challenges an
numerous prison transfers. Pldinattests that he “has acceptexponsibility for his role in the
initial complaint having been dismissed.” ECF N6.at 2; see also id. at(plaintiff “accept[s]

responsibility for his roll (sic) in causing the prews [judge] to dismiss the first case”). Plaintjff
states that he accepts respongibflwvith sincerity and to showhe court he is accountable and
remorseful,” and states that his monthly payte¢oward the filing fee in both actions, pursuant

to his in forma pauperis status, should “sufficeligsipline” and demonstrain of his sincerity.

® Should the district cougdopt these Findings and Reconmuiations, the undersigned will sef
an expedited litigation schedulelight of the discovery previolisconducted. This will further
reduce any negative impacttbie delay on the parties.

9
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Id. at 3. Additionally, plaintiff now “swear][s] to follow any/all orders in a timely manner. A
sincerely appolgizes[s] (9ito and thank[s] the court for thsecond opportunity to seek it's [the
court’s] justice in thignatter.” ECF No. 1 at 3.

Defendants contend that the dismissal afntiff’'s prior action, and plaintiff's current
acknowledgment of responsibilifgr the dismissal, demonsteathat his conduct was neither
reasonable nor in good faith. Defendants empbabiat the prior actiowas dismissed due only
to plaintiff’'s “own actions, inaction, and failute follow court orders.” ECF No. 15 at 8.

Plaintiff's concession of responsibility fire dismissal of his prior action is not a
concession of bad faith or unreasonableness, Venwedrather, his concession is premised on
prior circumstances involving hieental health and frequent mrstransfers. The docket in
plaintiff's prior case confirms numeus transfers. When plaifittommenced that action in Jul
2008, he was incarcerated at California StateR+acramento (CSP-SAC). He was transfel
in February 2010 to California State PrisorslA&ngeles County (CSP-LACin January 2011 to
the California Medical Facility (CMF); in Beuary 2011 to CSP-LAC; in September 2011 to
Pelican Bay State Prison (PBSI);June 2012 to Deuel Vocatidrastitution (DVI); in June
2012 to Mule Creek State Prison (MCSP); andugust 2012 to R.J. Donovan Correctional
Facility (RIDCF). Each of #se transfers necessarily resuitethe separate movement and
delayed receipt of plaintiff's legal propergnd plaintiff's acclimation to each prison’s
procedures concerning assgo the law library.

The record also documents plaintiff'giseis mental health challenges, including

“numerous hospitalizations for both medical ameintal health reasons” and “attempted suicide

twice.” ECF No. 16 at 2. Plaintiff accurately notbat the court previously “graciously allowg
[plaintiff] unspecified [extensions of] time, dog [plaintiff’'s] hospitalization, and required
defense counsel to file monthly statreports in the case.” Id. Rew of the docket in plaintiff’s
prior case indicates that, on September 7, 2011 woltpnumerous extensions of time, the co
vacated all dates when plaintiff was moved torgratient mental health unit, and directed
defense counsel to file monthly status reportssaag the court of the atus of plaintiff's

I
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housing’ Nevertheless, within a month, defendantsiféestatus report informing the court the
plaintiff's mental healtlcondition had improved artiat he had been transferred to an Enhan
Outpatient Program._(See ECF No. 63.) Rifhireceived his legal property on or before
November 3, 2011, and the court extended the discovery deadline to March 30, 2012. (S¢
No. 86 at 2.) Itis at thisipcture, on June 8, 2012, that defenigdited and sered their motion
for summary judgment. (ECF No. 81.) Howe\as earlier noted, plairfitiwas transferred twice
in June 2012, and again in August 2012.

On October 30, 2012, after according plaintiff salextensions of timto file and serve
an opposition to defendants’ motion, the magistjadge issued findgs and recommendations
recommending dismissal of the action. (BU: 98.) Plaintiff fled objections, noting
difficulties in copying and mailing his opposiipand the court vacated its findings and
recommendations. (ECF No. 103.) On Febyid, 2013, the magistrate judge denied any
further extensions of time and again recommended dismissal of the action “due to plaintiff
failure to prosecute this actiona@his failure to comply with thcourt’s orders.” (ECF No. 105
at 3.) The district judgedapted the magistrate judge’sdiings and recommendations on Apri
25, 2013. (ECF No. 111.) The Court of Appefgmed the dismissal by written decision an
mandate issued December 31, 201#ECF Nos. 126, 127.)

" The court’s September 7, 2011 order (BXGF 61) provided in pertinent part:

Defendants contend that they haween unable to depose plaintiff

because his psychiatric condition haeteriorated, and he is in an

inpatient mental health unit whehe is without access to his legal

and personal property. Accordingdefendants, plaintiff is unable

to testify at a deposition by video or otherwise participate in the

litigation of this action at the present time. [f] Good cause

appearing, the court will grant defendants’ motion to modify the

scheduling order in this casé he court will vacate the deadlines

for discovery and dispositive motions. In addition, however, the

court will order defense counsel fite a status rgort on the first

court day of each month hereaftadvising the court of the status

of plaintiff's condition and housg. Once plaintiff is able to

participate in his deposition, the cowill re-set a schedule for this

litigation.
8 The Court of Appeal affirmed the dismikea the following grounds (ECF No. 126 at 2):
“The district court did not abuse its discretiardismissing Mitchell’'saction because Mitchell
failed to comply with the court’s order tddia response to defendants’ motion for summary
judgment despite being afforded ample time to darsbbeing warned thédilure to do so could

(continued...)
11
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Plaintiff contends that his attempt iefand serve his opposition to defendants’ motiot
for summary judgment was frustrated by a nonfumdatigp copy machine and the failure of pris
officials to mail plaintiff’'s onlycomplete copy of his oppositiofRlaintiff asserts that, according
to the prison mailbox rule, his opposition was fyneHe also asserts that he “can now show,
with high probability, official ‘bul play.” ECF No. 16 at 4. Tnhcourt initially credited, then
rejected, these allegations in the prior case.

Plaintiff now further contends that “followg [his] diligent pursuit of the matter re: the
missing opposition filing, [plaintiff] was put in tHeole (administrative segregation) for nine
months for bogus reasons, during that time a knememy was allowed to [e]nter [plaintiff's]
single man cell to destroy his penal property, to include and particular his legal property.”
ECF No. 16 at 4. Plaintiff hasIsenitted a copy of an official niee informing plaintiff that his
cell and paperwork were vandalizieg another inmate on May 13, 2018 at 5. Plaintiff states
that “[flortunately, | had copies at home of sofntd. at 4. Most significantly, plaintiff now
avers that he “has not hadyafurther suicide attempts. Nbas he required any further
hospitalizations for suicidal ideas since 2012. Thamlsrt to better psysatric mediation.” _Id.
at 3.

While dismissal of plaintiff's prior casgas appropriate in lig of plaintiff's
undependable conduct and apparent inability toged despite numerous extensions of time,
court finds that plaintiff's serious mental illness and numerous prison transfers caused tho

delays and demonstrate that ptéf was not acting in bad faittiuring the course of his prior

result in dismissal of his action. See [Régnan v. Galaza, 291 F.3d 639, 640-41 (9th Cir.
2002)] at 642-43 (discussing five facs to consider in deciding witelr to dismiss for failure to
comply with a court order).”

® The court initially concluded that “plaintiff kanade a credible showing that he attempted {
file a timely opposition to the pending mai for summary judgment on October 11, 2012.”
(ECF No. 103 at 2.) Itis for this reastrat the court vacated its initial findings and
recommendations and granted plaintiff a “finektension of time ofdurteen days absent a
showing of “extraordinary circumstances.” (Iddowever, plaintiff's efforts to persuade the
court that he needed additidiane to draft a new and complete opposition, largely because
only available copy machine was not workingm mid-September 2012 to October 22, 2012,
were unheeded. Plaintiff has again submittedpy ©f a CDCR Form 22 verifying that the cof
machine in the prison law librakyas not working during this pexl. See ECF No. 16 at 6 (als
submitted at ECF No. 104 at 6).
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action. The court further finds thplaintiff has not acted in bddith or unreasonably in bringin
the instant action. As a practical matter, giffimaited only four months after the Court of
Appeals’ affirmance of dismissal in his pricase before he commenced the instant case.
Plaintiff could not have initi&d a new action on his claimsgrto the Court of Appeals’
decision in his previous case. It would haeebimpossible for plaintiff to commence the insf
action prior to expiration of the statute of tiations, because the previous case was still penc
when the limitations period expired on March 17, 281 1Plaintiff's filing of the instant action
after December 31, 2014, when dismissal ophigr case was final, therefore cannot be
considered unreasonable.

The court further finds thalaintiff did not act unreasobdy in waiting nearly two
months thereafter, until Februa2g, 2015, to file his request togfile” his prioraction (ECF No.
128), and then, receiving no response, waitinghardtvo months before commencing this acf
on May 5, 2015, ECF No. 1). These delays welatively insignificantand reflect neither
unreasonableness nor bad faith on plaintiff's part.

For all of these reasons, armhesidering the totality of the circumstances, this court fin
that plaintiff has acted reasonably andjaod faith in commencing the instant action.

D. Conclusions On Equitable Tolling

For the foregoing reasons, the court finds gach of the requirements for equitable

tolling have been satisfied in the instant cagefendants had timely notice of plaintiff's claimg;

defendants will not be prejudiced if required togaed; and plaintiff's delay in filing this actior
was reasonable and in good faith. Fink, 18fat 916. These findingsipport the court’s
conclusion that plaintiff is ditled to equitable tolling fothe period March 17, 2011 (expiratior
of the statute of limitations) through May 5, 2015 (fiieg date of this action) to prevent the
technical forfeiture of this action. Id., selso Jones, 393 F.3d@28. Plaintiff’'s present

psychiatric stability, his consistent placemanthe California Medical Facility since the

19 The same would be true if the applicabste of limitations was tayears instead of four,
and thus expired on March 17, 2009.
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commencement of this action, and his commitnemtdhere to deadlines in the instant case,
indicate that the circumstancgising rise to dismissal of thprevious case no longer pose an
impediment to plaintiff's pursuit of his claimsAccordingly, the undersigned recommends the
defendant’s motion to dismiss be denied.
V. Conclusion
Accordingly, IT IS HEREBY ORDERED thdhe Clerk of Courshall randomly assign g
district judge to this action.
Further, for the reasons set forth above, IT IS HEREBY RECOMMENDED that:
1. Defendants’ motion to dismiss, ECF No. 15, be denied.

2. Should the district judge adopt tedmdings and recommendations, defendants be

required to file and serve an answer to the comiplaithin twenty-one days after the filing date

of the district judge’s order.
3. Should the district judge adopt tedmdings and recommendations, this case be
referred back to the undersigned magist judge for further proceedings.

These findings and recommendations are subditi the United States District Judge

assigned to this case, pursuanthe provisions of 28 U.S.C. § 636(lp) Within twenty one days

after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and RecommendationsThe parties are advised th
failure to file objections within the specifiedrnte may waive the right tappeal the District

Court’s order._Martinez v. ¥t, 951 F.2d 1153 (9th Cir. 1991).

DATED: May 12, 2016 . -
728 P &{ﬂa——t—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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