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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

RICHARD L. EVANS! No. 2:15-cv-1213 JAM GGH PS
Plaintiff,
V. ORDER

NATIONSTAR MORTGAGE, LLC,

Defendant.

INTRODUCTION

Plaintiff is proceeding in this action pro aed has paid the filing fee. This proceeding
was referred to this court by Local R@@2(21), pursuant to 28 U.S.C. 8 636(b)(1).
Presently before the court is defendant dladtar Mortgage, LLC’s motion to dismiss a

to strike, filed July 22, 2015. (ECF No. 8.) Pldintias filed his own motion to dismiss, to striK

and “to grant award of property,” which this court has construea apposition to the motion to

dismiss, to which defendant has filed a reggCF Nos. 10, 11.) Also before the court is
plaintiff's motion for contempt, filed July 20, 26, (ECF No. 7), and his amended complaint.

(ECF No. 15.) Having reviewed theserfijs, the court now isss the following ordef.

! Some of the filings refer hristine Evans as a plaintiff; however, her name is crossed oy
the signature line of the complaend she has not signed the complaint. (ECF No. 1 at 23.)
has she signed the amended complaint. (ECHABlat 12.) Therefore, idindividual is not
considered a party.
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|. OPERATIVE COMPLAINT

Rule 15(a)(1) of the Fkeral Rules of Civil Procedure provides that:

A party may amend its pleading ore® a matter of course within:
(A) 21 days after serving it, or
(B) if the pleading is one tavhich a responsive pleading is
required, 21 days after sergiof a responsive pleading or

21 days after service of a tian under Rule 12(b), (e), or
(f), whichever is earlier.

Id. Once an answer or motion as enumeratedehas been filed, a party may amend a plea
only by leave of court or by written consent of the adv@aaty. See Fed. R. Civ. P. 15(a)(2).

On September 16, 2015, plaintiff filed anearded complaint. Defendant’s motion to
dismiss was filed on July 22, 2015. Plaintiff did fitg a motion to amend or a stipulation to
amend the complaint signed by all parties. Plaintiff's amended complaint is therefore stric
and this action will proceed on the complaint filed June 5, 2015.

II. FACTUAL AND PROCEDURAL BACKGROUND

On September 9, 2005, plaintiff obtaineshartgage loan in the amount of $480,000 fr
First Franklin, which was secured by rpabperty located at 2129 Blackridge Avenue,
Sacramento, California. (ECF No. 1 at 2, 3, 88e also Request for Judicial Notice (“RIN"),
Def.’s Ex. A, ECF No. 9-%. The Note was secured by a Deed of Trust (‘DOT"), which was
recorded in Sacramento County on Septemb20@5 and secured by the property. (Def.’s Ex
A, B, ECF No. 9-1.) When plaiiff's payments went into default, a Notice of Default was
recorded on October 7, 2013 in Sacramento GoufECF No. 1 at 2, 3, 25, Pl.’'s Ex. A.) The
Notice states that plaifitivas $40,748.23 in arrears as@dtober 4, 2013, and $64,846.67 as
June 23, 2014. (Pl.’s Exs. A, B, ECF No. 1 atZ%h) A Notice of Trustee’s Sale was recorde
on March 11, 2015, and the property sold on April 2, 2015. (Pl.’s Ex. C, ECF No. 1 at 33.)

According to defendant, the property has since Be&htwice. (RIJN Exs. D, E, ECF No. 9.)

2 Defendant’s motion was taken under submissiithout a hearing. (ECF No. 12.) A hearing
is also unnecessary for plaintiff’s motion.

® The admissibility of exhibits submitted with defendant’s Request for Judicial Notice is
addressedhfra.
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Defendant Nationstar Mortgage LLC (“Nationstar’pifeged to be the sacer of the note.

Plaintiff filed the instant action on Jube2013, claiming that Nationstar failed to respq
to plaintiff’s letters of inquiryand initiated default proceedingstout written notice. (ECF No
1 at 4-5, 17-18.) Plaintiff alleges federal jurisdiction under the Real Estate Settlement Pro
Act (“RESPA”), the Dodd-Frank Wall Street Reform and Consumer Protection Act (RESPA
Regulation X), and the Truth lcending ACT (“TILA”). (ECF No. 1 at 2.) The claims are
brought under 12 C.F.R. 88 1024.36, 1026, and Cal. Bus. & Prof. Code § 17200. Plaintiff
damages and injunctive relief in the foohcancellation of the trustee sale.

Ill. REQUEST FOR JUDICIAL NOTICE

Defendant has filed a Request for Judiciatidé requesting the court take notice of th
Deed of Trust and Grant Deed to the subpeoperty, the TrusteelBeed Upon Sale, and two
Grant Deeds following the foreclosure sale. (ECF No. 9.)

Defendant’s request for judicial notice isgted pursuant to Fed. R. Evid. 201, as it dq
not require the acceptancefacts “subject to reasonablesgute” and is capable of immediate
and accurate determination by resort smarce whose accuracy cannot reasonably be

guestioned._See In re Tyrone F. ConnermpCdnc., 140 B.R. 771, 781-82 (E.D. Cal. 1992); F¢

R. Evid. 201(b); Cal. ex. rel. RoNo, L.L.C. v. Altus Fin. S.A., 344 F.3d 920, 931 n. 8 (9th Cjr.

2003). The court also takes notice of its own résan this action. Uted States v. Wilson, 631

F.2d 118, 119 (9th Cir. 1980) (a court may taldicial notice of its own records).
IV. MOTION TO DISMISS

Defendant moves to dismiss the complaintarrfeed. R. Civ. P. 12(b)(5) for failure to
serve process, and pursuant tdeRL2(b)(6) for failure to medtule 8 pleading requirements.

A. Service of Process

“[S]ervice of summons is therocedure by which a court hag venue and jurisdiction gf

the subject matter of the suit asserts jurisdiatieer the person of the party served.” Mississi

Publishing Corp. v. Murphree, 326 U.S. 4384445, 66 S.Ct. 242 (1946). “Before a federal

court may exercise personal gdiction over a defendant, the pealural requirement of service

of summons must be satisfiedOmni Capital Int'l, Ltd. vRudolf Wolff & Co., Ltd., 484 U.S.
3
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97, 104, 108 S.Ct. 404 (1987). Accordingly, Rul2éb)(4) and 12(b)(5)ermit a court to
dismiss an action for insufficiency of serviceppbcess. Fed.R.Civ.P. 12(b)(4)-(5). Rule 12(k
(4) enables the defendant to challenge thrswnce and form ofélsummons, and 12(b)(5)
allows the defendant to attack the manner in whealvice was, or was not, attempted. 1d. Wi

the validity of service is conted, the burden is on the plaintiéf prove that service was valid

under Rule 4. Brockmeyer v. May, 383 F.3d 798, 8@1 (3r.2004). If the @intiff is unable to
satisfy this burden, the Court has the discretiogitteer dismiss the action or retain the action

guash the service of process. Stevens v. Sec. Pac. Nat'l Bank, 538 F.2d 1387, 1389 (9th

Cir.1976).

Rule 4(a)(1) sets forth the requirementsther form of a summons, including that it narn

the court and the partidse directed to the defendant, state tlame and address of plaintiff, be

signed by the clerk, and bear the clerk's seal. FEA/R. 4(a)(1). “Disnssals for defects in th

form of summons are generally disfavoredU”’S.A. Nutrasource, Inc. v. CNA Ins. Co., 140

F.Supp.2d 1049, 1052 (N.D.Cal.2001). “Technical defech summons do not justify dismiss

unless a party is able to demonstrate actigugdice.” Chan v. Society Expeditions, 39 F.3d

1398, 1404 (9th Cir.1994). In addnio‘[e]ven if the summons fai® name all of the defendar

... dismissal is generally not jifstd absent a showing of prejudi.” United Food & Commercial

Workers Union, Locals 197, et al. v. AlpBata Co., 736 F.2d 1371, 1382 (9th Cir.1984)

(internal citations omitted) (“Rule i a flexible rule that shoulde liberally construed so long 3
a party receives sufficient notice of the complaint.”).
Rule 4 also sets forth the requirements fermianner of service. It requires that a

defendant corporatiooe served either:

(A) in the manner prescribed bRule 4(e)(1) for serving an
individual; or

(B) by delivering a copy of the summons and complaint to an
officer, a managing or general agent,any other agent authorized
by appointment or by law to receigervice of process and - if the
agent is one authorized by statated the statute so requires - by
also mailing a copy of each to the defendant....

Fed. R. Civ. P. 4(h).
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An individual may be served binter alia, personally delivering a copy of the summon
and a complaint, leaving a copy of each at tlkvidual's usual place of abode, or delivering g
copy of each to an agent authorizedeceive service. Fed.R.Civ.P. 4(e)(2). California requi
service on a person designated as agent for sesf/jorocess, or othepecifically designated
corporate officer, where the deftant is a corporation. C&liv. Proc. Code § 416.10. Such
individuals include “the presiderthief executive officer, or othéead of the corporation, a vic
president, a secretary or assistant secretary, futexeor assistant treasurer, a controller or ch
financial officer, a general manager’ Cal. Civ. Proc. Code § 416.10(b).

In lieu of personal delivery, Cal. CifProc. Code § 415.20 permits service on a
corporation by substituted sé® which requires leaving éhrsummons and complaint during
normal office hours at the office of the defendaithwva person “who is appently in charge” ang
thereafter mailing a copy of the summons and damipto the defendant #tat same office.

Where a defendant is out-of-state, howe@alifornia provides for service by mail

subject to the following requirements.

A summons may be served on agm® outside this state in any
manner provided by this articler by sending a copy of the
summons and of the complaint teetperson to be served by first-
class mail, postage prepaid, requirggeturn receipt. Service of a
summons by this form of mail is deemed complete on the 10th day
after such mailing.

Cal. Civ. Proc. Code § 415.40.
In addition, where the out-of-state defendarg corporation, the aforementioned servi

requirements of Cal.Civ. Proc. Code § 416.10 mwsst bé met._Cruz v. Fagor America, Inc.,

146 Cal.App.4th 488, 496 (2007). In such a caseiceeis effective by proof of service as

follows:

Proof that a summons was served a person outside this state
shall be made: [{] (a) If served in a manner specified in a statute of
this state, as prescatl by Section 417.10, andsérvice is made by
mail pursuant to Section 415.40, proof of service shall include
evidence satisfactory to the coestablishing actual delivery to the
person to be served, by a signed meteceipt or other evidence.

Cal. Civ. Proc. Code § 417.20(a). By way of epéenin Cruz, service was determined to be
5
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effective by mailing the summons and complainth president of the company at an addres
listed with the state’s Departmewit Corporations as a “service pfocess address,” along with
affidavit indicating proper execution of servitkeat the summons and complaint were properl
addressed to the correct persobécserved, as well as a signetlire receipt to establish actua
delivery, signed by a person authorizedeceive mail on behalf of def@ant. _Id. at 497-98.

Defendant contends thatladugh plaintiff’'s proof of servicendicates he mailed a “Notid
to Adverse Parties of Removal to Federal Coulnis proof of service ferences a P.O. Box in
Dallas, Texas as well as addresses in Irvimd) @oppell, Texas, and does not comply with the
service requirements under Feddale of Civil Procedure 4 ardalifornia law asited above.

The Certificate of Service attached to the complaint indicates that plaintiff served a
of “Defendant’s Non-Statutory Plea in AbaterhenExclusive Equity by First Class Mail...”
The addresses listed are for a law corporatiddawis, California, and to Nationstar at P.O.
Boxes in Dallas and Irving, Texass well as a street addresCioppell, Texas. (ECF No. 1 at
24.) Plaintiff's motion for contempt similarly dicates that the motion and the complaint wer
served on the aforementioned ensiti®y first class mail at the addees indicated. (ECF No. 7
24.) See also ECF No. 10 at 18.

There is no evidence of propgervice in this case. Althohglaintiff claims he “has
shown that, under federal law, a business en#itybe served by delivering a copy of the
summons and complaint to an officer, managingnagor other agent authorized by appointmé
or by law,” (ECF No. 10), he has failed to shthat he addressed service to an officer of
Nationstar but rather named only the corporati®here is no indicatioof the proper agent for
service of process for Nationstaxor is there evidence that theyaof the addresses listed are
same as those registered with the Texas Depattofi€Corporations aa “service of process
address.” Plaintiff has also failed to providedewce of an affidavitndicating proper execution
of service, or a signed return receipt to dsthlactual delivery, signelly a person authorized t
receive mail on behalf of defendant, as definethieyauthority outlined above. In addition to
lack of service on an authorizedlividual, it appears that plaifftdid not include a copy of the

waiver form or a summons.
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Plaintiff's opposition argues only he mailed was letters to Nationstar, presumably hi
alleged letters of inquiry. (ECRo. 10 at 8.) Those letters havathing to do with service of th
complaint, however. Furthermore, plaintiff'ssertion that “Defendatas not proven that the
service of process was not completed” is anriremb statement of the law. See Brockmeyer, !
F.3d at 801.

Plaintiff has failed to meet his burden obpf to demonstrate that he properly served
Nationstar. Rather than dismib& action, the court will give gintiff the opportunity to correct
the errors raised in the motion to dismiss by executing for formal service.

B. Failure to Meet Pleading Standards

1. Standards — Pleading and Rule 12(b)(6)

A complaint must contain more than a “formaleecitation of the @ments of a cause of
action;” it must contain factual allegations sciint to “raise a righto relief above the

speculative level.”_Bell Atlantic Cory. Twombly, 550 U.S. 544, 127 S. Ct. 1955, 1965 (200

“The pleading must contain something more...thastatement of facts that merely creates a
suspicion [of] a legally cognizable right of actibrid., quoting 5 C. Wrigh& A. Miller, Federal
Practice and Procedure 1216, pp. 235-235 (3d ed. 2004).

Rule 8 sets forth general rules of pleadingthe Federal Courts. Rule 8(a) requires a
complaint to include a short and plain statentérthe claim showing entitlement to relief. A
complaint must include “sufficient allegations to put defendants fairly on notice of the clain

against them.”_McKeever v. Block, 932 F.2d 7898 (9th Cir. 1991); 5 C. Wright & A. Miller,

Federal Practice and Proced@r&202 (2d ed. 1990). Accord Richmond v. Nationwide Cass

L.P., 52 F.3d 640, 645 (7th Cir. 1995) (amended complaint with vague and scanty allegati
fails to satisfy the notice requirement of Rule 8.)
A complaint that does not meet this standarsubject to dismissander Fed. R. Civ. P.

12(b)(6). _Loumena v. Kennedy, 2015 WL 59639885 (N.D. Cal. Oct. 13, 2015). The

function of the Rule 12(b)(6) motion is to chalkige the legal sufficiency of the complaint, in
terms of pleading standards set forthimber alia, Rule 8. W.W. Schwarzer, A.\W. Tashima &

Wagstaffe, Federal Civil Peedure Before Trial § 9:187.5.
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A motion to dismiss brought pursuant tadeeal Rule of Ciit Procedure 12(b)(6)

challenges the sufficiency of the pleadings sehfmm the complaint._Vega v. JPMorgan Chas

Bank, N.A., 654 F. Supp. 2d 1104, 1109 (E.D. Cal. 20Q8)der the “noticgpleading” standard

of the Federal Rules of Civil Predure, a plaintiff’s complaint nsti provide, in part, a “short an
plain statement” of plaintiff's @dims showing entitlement to relieked. R. Civ. P. 8(a)(2); see

also Paulsen v. CNF, Inc., 559 F.3d 1061, 1071 (9th Cir. 2009). “To survive a motion to d

a complaint must contain sufficient factual matter, atggbps true, to ‘state a claim to relief th

is plausible on its face.” Ashcroft v. Igh&56 U.S. 662, 678 (2009) (citing Bell Atl. Corp. v.

Twombly, 550 U.S. 544, 570 (2007)). “A claim hasi&h plausibility when the plaintiff pleads
factual content that allows the court to drae thasonable inference that the defendant is lial

for the misconduct alleged.” 1d.

In considering a motion to dismiss for failucestate a claim, the court accepts all of the

facts alleged in the complaint as true and troles them in the light most favorable to the

plaintiff. Corrie v. Caterpiér, Inc., 503 F.3d 974, 977 (9thrC2007). The court is “not,

however, required to accept as true concluaiegations that areoatradicted by documents
referred to in the complaint, and [the court does] not necessarily assume the truth of legal
conclusions merely because they are cast in tine &b factual allegations.” Paulsen, 559 F.3c¢
1071. The court must construe a pro se pleadnegdlly to determine if it states a claim and,
prior to dismissal, tell a plairitiof deficiencies in his complairand give plaintiff an opportunity
to cure them if it appears at all possible thatplaintiff can correct the defect. See Lopez v.

Smith, 203 F.3d 1122, 1130-31 (9th Cir. 2000) (en pawxzord Balistreri v. Pacifica Police

Dep't, 901 F.2d 696, 699 (9th Cir. 1990) (stating tipab se pleadings are liberally construed,

particularly where civil rightglaims are involved”); see al¢tebbe v. Pliler, 627 F.3d 338, 342

& n.7 (9th Cir. 2010) (stating that courts continaeonstrue pro se filings liberally even when
evaluating them under the stardlannounced in Igbal).

In ruling on a motion to dismiss filed pursuéamRule 12(b)(6), the court “may generall
consider only allegations contained in the gdlegs, exhibits attached the complaint, and

matters properly subject to juil notice.” _Outdoor Media Groujnc. v. City of Beaumont, 50
8
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F.3d 895, 899 (9th Cir. 2007) (citation and quotation marks omitted). Although the court n
consider a memorandum in opposition to a deééat’'s motion to dismiss to determine the

propriety of a Rule 12(b)(6) motion, see Sdldeev. Cal. Dep'’t ofCorrections, 151 F.3d 1194,

1197 n.1 (9th Cir. 1998), it may consider allegations raised in opposition papers in decidin

whether to grant leave to amend, seg,, 8roam v. Bogan, 320 F.3d 1023, 1026 n.2 (9th Cir.

2003).
2. RESPA

Defendant claims that the RESPA claims fail to meet Rule 8 standards because alt

plaintiff alleges that defendantilied to respond to letters of inqujrplaintiff has failed to attach

any of the purported letters to the complaint. €Fae, Nationstar claims it is completely in the

dark as to whether the letterderenced in the complaint qualifs statutory letters of inquiry
requiring acknowledgment and response.

All of the causes of action in the complaime based on Regulations X of RESPA or G
Bus. & Prof Code § 17200 (California Unfair Coetgion Law (“UCL”"). Plaintiff also lists the
Truth in Lending ACT (“*TILA”) within his jursdictional statement (and mentions Regulation
in passing), but does not make any claims undseisthtute. A less stringent examination is

afforded pro se pleadings, see Hainekarner, 404 U.S. 519, 520, 92 S.Ct. 594, 30 L.Ed.2d

(1972), but simple reference to federal law dogiscreate subject matter jurisdiction. Avitts v

Amoco Prod. Co., 53 F.3d 690, 694 (5th Cir.1995)bject matter jusdiction is created only by

pleading a cause of action that is within the tewriginal jurisdiction.Id. See also Kennedy \.

H & M Landing, Inc., 529 F.2d 987, 989 (9th Cir.1976pl@ading will not besufficient to state

a claim under 8 1983 if the allegations are merelosmans). Plaintiff's mee reference to TILA
is insufficient to state a claim upon which relief dengranted—for each feide statute, Plaintiff
must actually explain whatlafations support a violationVith only a reference to an

amorphous cause of action and no more, thbsgations are insufficient to permit an

opportunity to amend. Ardalan v. McHugh, 2014 \B846062, at *15 (N.D. Cal. Aug. 4, 2014).

As plaintiff makes no claims under TILA, it wiiot be addressed, and only his claims under

RESPA and California’'s UCL will be reviewed.
9
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RESPA provides that borrowers must bevided certain disclosures relating to the

mortgage loan settlement process. See £QJ.8 2601. Section 2605 of RESPA relates to the

disclosures and communicationguéed regarding the servicing ofortgage loans, and provid
that loan servicers have a dutyrespond to qualified writtengaests (“QWR”s) from borrower
asking for information relating time servicing of theiloan. See 12 U.S.C. § 2605(e). Reque
for documents and information “relating to thréginal loan transdmon and its subsequent

history” do not qualify as QWSs. Junod v. Dream House Mgatge Co., 2012 WL 94355, at *4

(C.D.Cal. Jan. 5, 2012); see also Consuwutions REO, LLC v. Hillery, 658 F.Supp.2d 100

1014 (N.D.Cal.2009) (dismissing plaifis RESPA claim with prejdice after observing that the¢

requirement “[tlhat a QWR mustldress the servicing of the loan, and not its validity, is born
out by the fact that 8§ 2605(e) expressly impasdsity upon the loan secer, and not the owner
of the loan.”). The requirements of sectkB05(e)(2) apply only to loaservicers. A “loan

servicer” refers to the person responsible fecé&iving any scheduled periodic payments fron
borrower pursuant to the terms ofydoan.” 12 U.S.C. § 2605(i)(2§3). In order to state a clai

under RESPA a complaint must allege actuatupeary damages. See, e.g., Lal v. Am. Home

Servicing, Inc., 680 F.Supp.2d 1218, 1223 (E.D.Cal.2010).

On January 10, 2014, new regulations were texiaio the form of the Dodd-Frank Wall
Street Reform and Consumer Protect#an of 2010, Pub.L. No. 111-203, 124 Stat. 1376 (Ju
21, 2010), which became known as Regulation X of RE=SFhe regulations were codified at !
C.F.R. 8§ 1024, and increase a loan servicer’s wutgspond to qualifiedritten requests (still

only including the processing of a loan and not the loan validity). Guccione v. JPMorgan (

Bank, N.A., 2015 WL 1968114, at *8 (N.D. Cal. WM&, 2015). If a mortgage loan servicer

receives a QWR from a borrower, the servideall provide a writtemesponse acknowledging
receipt within five days, 12 U.S.C. 8§ 260%(g; 12 C.F.R. § 1024.36(c), and respond to the
inquiry not later thamhirty days. 12 U.S.C. 8 2605(e){22 C.F.R. § 1024.36(d). Section
1024.36, the basis for the complaistiates in pertinent part:

(c) Acknowledgment of receipt. Within fivdays (excluding legal public holidays,

Saturdays, and Sundays) of a servicer reagian information request from a borrower, the
10
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servicer shall provide tthe borrower a written respaacknowledgingaceipt of the

information request.

(d) Response to information request.

(1) Investigation andesponse requirements. Except as provided in paragraph
and (f) of this section, a servicer musipend to an information request by either:

(i) Providing the borrower ith the requested information and contact informat
including a telephone number, for foetr assistance in writing; or

(i) Conducting a reasonable searchtfog requested information and providing

the borrower with a written notification that statthat the servicer has determined that

requested information is notalable to the servicer, provid¢he basis for the servicer's

determination, and provides contact infatran, including a telephone number, for
further assistance.

(2) Time limits.

() In general. A servicer must comphyith the requiremestof paragraph (d)(1)
of this section:

(A) Not later than 10 days (excluditepgal public holidays, Saturdays, ar

Sundays) after the servicecetves an information requesir the identity of, and

address or other relevant contact infatimn for, the owner or assignee of a

mortgage loan; and

(B) For all other requests for informarti, not later than 30 days (excludif
legal public holidays, Saturdays, angn8ays) after the servicer receives the
information request.

(i) Extension of time limit. For reqeés for information governed by the time
limit set forth in paragraph Y(2)(i)(B) of this section, aervicer may extend the time
period for responding by an additional d&ys (excluding legal public holidays,
Saturdays, and Sundays) if, before the @nthe 30—day period, theervicer notifies the
borrower of the extension and the reasonshierextension in writing. A servicer may I

extend the time period for requests for mfiation governed by pageaph (d)(2)(i)(A) of
11

s (e)

on,

the

174

nd

=4

g

ot




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

this section.

() Requirements not applicable.

(1) In general. A servicer is not ragpd to comply with the requirements of

paragraphs (c) and (d) of thesction if the server reasonably determines that any of the

following apply:
(i) Duplicative information. The informatn requested is substantially the same
information previously requested by the beves for which the servicer has previously

complied with its obligation to respond pursusmparagraphs (c) ar{d) of this section.

(i) Confidential, proprietaryr privileged information. The information requested

is confidential, proprietary or privileged.

(i) Irrelevant information. The informatiorequested is not dictly related to the

\174

borrower's mortgage loan account.

(iv) Overbroad or unduly burdensomédammation request. The information
request is overbroad or ungildurdensome. An informatn request is overbroad if a
borrower requests that the servicer proadaunreasonable volume of documents or
information to a borrower. An informatiaequest is unduly burdensome if a diligent
servicer could not respond to the infotroa request without either exceeding the

maximum time limit permitted by paragraph (d)@)his section or incurring costs (or

D

dedicating resources) that wdude unreasonable in light of the circumstances. To th
extent a servicer can reasonably identify Edvaformation request in a submission that
is otherwise overbroad or unduly burdensothe,servicer shall comply with the
requirements of paragraphs (c) and (d) & section with respect to that requested
information.

(v) Untimely information request. The information request is delivered to a
servicer more than one year after:

(A) Servicing for the mortgage loandthis the subject of the information

request was transferred from the servieeeiving the request for information to a

12
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transferee servicer; or
(B) The mortgage loan is discharged.
(2) Notice to borrower. If a servicer deten@s that, pursuant to this paragraph
the servicer is not required to comply wikie requirements of pageaphs (c) and (d) of
this section, the servicer shaotify the borrower of its detenination in writing not later

than five days (excluding legal publiclliays, Saturdays, and Sundays) after making

such determination. The notice to the borroslell set forth the basis under paragraph

(N(1) of this section upowhich the servicer has made such determination.

12 C.F. R. § 1024.36(c), (d), (f). Failure to adately respond may resutt liability to the
servicer for actual and/or statuyatamages. 12 U.S.C. § 2605(f)(1).

Nationstar argues that althouglaipltiff claims that Nationstdailed to respond to sever
letters of inquiry, plaintiff has failed to attaahy of the letters, artherefore Nationstar has no
idea whether the letters constitute statutetters of inquiry rgquiring acknowledgment and
response. Nationstar states for example thattgfes description of tle letters fails to state
whether they included plaintiff’'s name, imfoation from which Nationstar could identify
plaintiff's mortgage loan accourdnd what information plaintiff werequesting in regard to the
loan. Therefore, Nationstar not only has no noticthefletters, but is also unable to determin
whether the letters qualify am exception to the acknowlezigent and response requirement
under § 1024.36(f).

A review of the complaint indicates thatibes not contain sufficient allegations to put

defendant fairly on notice. Pldiffi alleges that Nationstar referr@thintiff's loan for foreclosure

* Plaintiff requests in part statutory damag&go recover statutory damages, Plaintiff[ ] must
plead some pattern or practice of noncomglawith RESPA.” _Lal v. Am. Home Servicing,

11°}

Inc., 680 F.Supp.2d 1218, 1223 (E.D.Cal.2010). Plaialiéges that defendant has engaged in a

pattern or practice of noncompliance in otbases; (Compl., 1 48-56); however, plaintiff
includes no facts other than this bare legal conclusion and tasens and summaries. Such
allegation does not meet the Rule 12(b)(6) pleadiagdard. Plaintiff mustllege facts sufficien
to “raise a right to relieflzove the speculative level.” L&80 F.Supp.2d at 1223. It is not
sufficient to summarize the cases supportingteepaand practice theory in an opposition or
other briefing._See ECF No. 10 at 13-15. Saitdgations must be clearly set forth in the
amended complaint which must be completenia af itself. See Russell v. Nationstar Mortga
LLC, 2015 WL 541893, at *3 (S.D. Fla. Feb. 10, 2015).

13
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on June 25, 2014, and also sent a notice acdelgtae balance due which plaintiff did not
receive. (Compl., 112, 13.) Themplaint alleges that plaifftthereafter mailed six separate
RFIs to defendant in 2014 and 2015 under Reguiatk and Z, but thatefendant violated
section 1024.36(c), (d)(2)(A), (d)(2)(B), and (d)(k(ii), by failing to acknowledge or respond |
the RFlIs. (Id. at 1 21-26, 27.)

The only information provided in the complaint about these requests is the subject
and title of the requests. (ld.) For examghe, first letter was titled: “RE: Request for
Information Pursuant to Section 1024.36 ofRlation X” and the subject matter was “loss
mitigation options.” (Id. at  21.) Plaintiff fimér alleges that he sent defendant six separate
Notices of Error (NOE), but that defendant did respond to them eithePlaintiff has describe

these notices in the same manner as the REIsat(fl 31-37.) Plaintiff does acknowledge th

defendant provided some information at some eci§ed point in time (and that the responses

were back-dated), but claims that defendant did not provide the information requested in t
and NOE letters. _(ld. at § 39-4(P)aintiff implies that as a resuf defendant’s lack of respon:s
and incomplete late response, a Notice of feeiSale was placed on the property which caus
damage. (Id. at 11 45-46.) Plaintiff has faite provide basic infonation which would put
defendant on notice of the six to twelve lettefenenced in the complaint. He has not provide
the date of the letters, the date they were mailed, to whom they were Traikddnost

importantly, the content of the letterSee Richmond v. Nationwide Cassel L.P., 52 F.3d 640

645 (7th Cir. 1995) (vague and scanty allegationddashtisfy the notice requirement of Rule

Therefore, plaintiff will be permitted to amend the complaint to comply with the
requirements of Rule 8 as set forth above. Rftistbest advised tattach to his amended
complaint copies of all letters at issue.

3. Bus. & Prof. Code 8§ 17200

Nationstar claims that “the brief UCL allegati consists only of the conclusory statem

I

> Although plaintiff claims he obtained mailing addresses from the website, he does not
affirmatively state he mailed the letterstowhich address. (Compl. at § 20.)

14
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that ‘WELLS’ fraudulent, deceptive, unfair, anther wrongful conduct... violated [the UCL]”
In addition to arguing that plaifithas no standing, defendant argubkat plaintiff has failed to
establish an unlawful act an unfair practice.

To prove a claim under the California's Unf@ompetition Law (“UCL), a plaintiff must|
show “that the defendant committed a business actstlegther fraudulent, unlawful, or unfair.”

Levine v. Blue Shield of California, 18%al.App. 4th 1117, 1136 (2010). “A defendant canng

—

be liable under § 17200 for committing ‘unlawhusiness practices' without having violated

another law.”_Ingels v. Westwood One Bdo&ervs., Inc., 129 Cal.App. 4th 1050, 1060 (200pK).

Accordingly, a UCL claim mugtst on a violation of somadependent substantive statute,

regulation or case law. See Farmers InshExcSuperior Court, 2 Cal. 4th 377, 383 (1992)

(action under section 17200 borrowslations of other laws).

Defendant argues that because plaintiff didopggose the motion to dismiss in regard to
the UCL claim, it amounts to a concession on thatmef the motion in this regard. The only
mention of this claim in the opposition is iretbonclusion, where plaintiff merely requests the
court “to reasonably consider Plaintiff's pursuitadifloss mitigation rights pursuant to California
Business & Professions Code 17280seq., ....” Plaintiff has madao argument why this clain
should not be dismissed.

Although it appears that plaiff has not opposed defendantistion in regard to the
UCL claim, because the plaintiff is pro se, qabeladings are liberally construed, this claim will
not be dismissed with prejudice.

Nationstar argues on the metitsit plaintiff cannot alleganfairness because plaintiff
concedes he was already in default when the teansferred to Nationstar. (Compl., 1 8-10;

Opp’n., ECF No. 10 at 2.) Therefore, accordimghe case cited by defendant, Davis v. Ford

Motor Credit Co., 179 Cal.App.4th 581, 598 (2009),ithery plaintiff claims to have suffered

must be one that he could neasonably have avoided. In tlease, if plaintiff had made his

monthly payments timely pursuant to his coatwal obligations, he would have avoided the

® The complaint makes no mention of a defendamted Wells, and the court could not locatg
this quote in the complaint.

\14
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alleged injury, successive late fees. Id.
Without correct Rule 8 pleadirtg give proper notice of thdlegations, it is premature tq
determine whether the injury in fact osoof money or property allegation has been

appropriately asserted. Whetlpdaintiff could have avoided thaleged injury by timely paying

4

his mortgage is unknown because there are notmrffifacts. For example, although there was

an original notice of defaufire-dating Nationtar’s involvemé as servicer, it is unknown
whether the QWRs to Nationstar, if legally suffidiemould have resulted iplaintiff's ability to
cure had they been acknowledged and respotadedll of plaintiff's allegations, albeit
conclusory, concern the time periodeafNationstar became servicer.

The complaint is also deficient in failing $et forth in any specific manner how defend
committed any acts that were fraudulent, unlandulinfair. See Levine, 189 Cal.App. 4th at
1136. Because plaintiff's UCL claim is predicatedthe same conduct giving rise to plaintiff's
RESPA cause of action, it is deficient for the saeasons described al®with respect to the
RESPA claim. Therefore, this clamill be dismissed with leave to amend.

Plaintiff is informed that the court canneffer to a prior pleading in order to make
plaintiffs amended complaint complete. Lo&alle 220 requires that an amended complaint
complete in itself without reference to any prior pleading. This is because, as a general ru

amended complaint supersedes the originadptaint. See Forsyth v. Humana, Inc., 114 F.3d

1467, 1474 (9th Cir.1997pverruled in part on other grounds, Lacey v. Maricopa County, 693

F.3d 896, 928 (9th Cir. 2012) (en banc). Once pfhiles an amended complaint, the origina
pleading no longer serves an opemfiunction in the case. Theredgin an amended complairI
as in an original complaint, each claim and the involvement of each defendant must be
sufficiently alleged.

V. Motion to Strike

Nationstar’s motion to strike is premised olaek of legal grounds to support plaintiff's
request for attorney’s fees or call@igon of the trustee’s deed.

The court may strike “from a pleading ensufficient defense or any redundant,

immaterial, impertinent, or scandalous matterd.ReCiv.P. 12(f). “[O]ny pleadings are subje¢
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to motions to strike.” See Sidney—Vinst®inA.H. Robins Co., 697 F.2d 880, 885 (9th Cir.198

Motions to strike are disfavorednd infrequently granted. See
Pease & Curren Ref., Inc. v. Spectrolab, Inc., 744 F.Supp. 945, 947
(C.D.Cal.1990), abrogated on other grounds by Stanton Road
Associates v. Lohrey Enters984 F.2d 1015 (9th Cir.1993).
“[M]otions to strike should not bgranted unless it is clear that the
matter to be stricken could hawe possible bearing on the subject
matter of the litigation.”_Colapro v. Sun Microsystems, Inc., 758
F.Supp. 1335, 1339 (N.D.Cal.1991) (citation omitted).

Neveu v. City of Fresno, 392 F.Supp.2d 1159, 1170 (E.D.Cal.2005).
Although plaintiff has not opposed the motiorstake, it will begranted on the merits
rather than based on plaintiff's waiver of oppasitto this motion. Defendant is correct that

plaintiff, a non-attorney, cannqualify for attorney's fees. Kay v. Ehrler, 499 U.S. 432, 435

5,111 S.Ct. 1435, 1436-1437 & n. 5 (1991) (noting the @ircuits are in agreement ... on the

3).

R N.

proposition that a pro se litigant who is not a lawig not entitled to attorney's fees” and holding

that even a pro se litigant who is an attorney wavails in a civil rightsction is not entitled to

attorney's fees) [emphasis in originalleeorrea v. BAC Home Loans Servicing LP, 2012 V)

1176701, at *8 (M.D. Fla. Apr. 9, 2012) (refegito 12 U.S.C. 82605(f), which provides for
attorney’s fees, but nonetheless affirming thats® litigants may nateek attorney’s fee$).

As it is universally acceptatiat parties who are not atteys may not recover attorney’
fees, defendant’s motion to strikk@s request is granted.

In regard to plaintiff's requesb cancel the trustee’s deed, it is merely a form of relief
not a cause of action. However, as the clainteercomplaint have been dismissed with leave
amend, this remedy is currently unsupported by any claims.

VI. Plaintiff's Motion for Contempt

Plaintiff's motion seeks aomtempt finding against defenddnt failing to answer the
complaint within twenty-one days after Jun€615, when defendant was ordered to do so by
court. (ECF No. 7 at 2.) Priff is apparently referring to thamended summons issued on J

5, 2015. (ECF No. 4.) Plaintiff misderstands this filing which is medy a form that plaintiff is

’ Plaintiff cites to TILA, 15 U.S.C. § 1640, aspgort for his request for attorney’s fees, (ECF

No. 1 at 23); however, the court has already detexthihat plaintiff does not have a TILA claim.
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to complete and serve along with the complakr all the reasons stated in the section

addressing defective service, plaf did not effectuate servioaf the summons and complaint,
and therefore defendant had no oalign to answer. Plaintiff's mimn for contempt is therefore
denied.

CONCLUSION

Accordingly, IT IS ORDERED that:

1. Plaintiff's amended complaint, filed @ember 16, 2015 (ECF No. 15), is stricken.

2. Defendant’s Request fardicial Notice, filed July 22, 25, (ECF No. 9), is granted.

3. Defendant’s motion to dismiss andstake, filed July 22, 2015, (ECF No. 8), is
granted.

4. The complaint is dismissed for the reasons discussed above, with leave to file a
amended complaint within twentyegit (28) days from the date of service of this Order. The
amended complaint must comply with the requeats of the Federal Rules of Civil Procedurs
and the Local Rules of Practice; the amendedptaint must bear the docket number assigne
this case and must be labeled “Amended Comipldailure to file an amended complaint will
result in a recommendation that these deéémts be dismissed from this action.

5. Plaintiff’'s motion for contempt, filkJuly 20, 2015, (ECF No. 7), is denied.

6. Plaintiff is directed tserve defendant within 45 daystbé date of this order, all
process pursuant to Fed. R. Civ. P. 4. Failueffiectuate service within the time prescribed v
result in a recommendation d@ismissal of this action.
Dated: November 4, 2015

/s/ Gregory G. Hollows

UNITED STATES MAGISTRATE JUDGE

GGH:076/Evans1213.mtn
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