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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | AARON MONTGOMERY, No. 2:15-cv-1220 GEB AC P
12 Petitioner,
13 V. ORDER AND FINDINGS &
RECOMMENDATIONS
14 | S. PERRY, et al.,
15 Respondents.
16
17 Petitioner is a state prisongmoceeding pro se with a pi&in for writ of habeas corpus
18 | pursuantto 28 U.S.C. § 2254. Currently betbeecourt are petitioner’'s motion for an order
19 | granting law library access (ECF No. 20), motionreconsideration (ECF No. 31), and motiof
20 | for stay (27).
21 l. Motion for Court Order
22 Petitioner has filed a motion stating that hisdyis on lock down and asking that the court
23 | “give CCI an order for [him] to have PLU stistso no matter what [he] can go to the Law
24 | Library.” ECF No. 20. He also requestsapy of the rules of the court. Id.
25 The court will construe the motion as guest for an extension of time based on
26 | petitioner’s limited law library access. Howeveetitioner does not currently have any deadlipes
27 | pending in this action and the motion will be dhi In the future, if petitioner requires
28 | additional time to meet a deadline becausai®fimited law library acces or any other reason,
1
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he may file a motion for an extaas of time. In requesting exitime, petitioner does not neec
to cite to any law, he neanhly tell the court what he needstra time to do and explain how
much extra time he would like and why he netb@sextra time. With respect to petitioner’s
request for a copy of the rules of the court, the Federal Rules of CiggdRne, the Local Rules
and the Rule Governing Habeas Corpus Chiseker § 2254 are available online and should b
available to petitioner in the law libsar This request will also be denied.

[l Motion for Reconsideration

Petitioner has filed a motion for reconsidera of the order denying his application to
proceed in forma pauperis as moot. ECF 3do. The court will construe the motion as a
renewed application to proceed in forma pawgpand request for refund of the filing fee.

Petitioner appears to indicate that henaied to pay the filing fee from his prison

account, but because he was afraid of what whafipen if the payment was delayed, he wrote to

his mother and asked her to pay the filing feecas @s possible. Id. Cduecords show that th
filing fee was paid by money order and procdsse September 3, 2015. Petitioner’s applicat
to proceed in forma pauperis was receivedtleas two weeks later. ECF No. 13. Although
petitioner indicates that he im@ed to pay the filing fee himself, examination of the in forma
pauperis application revesaihat he is unable to afford thest®of suit. _Id. Accordingly, the
application to proceed in forma pauperis willgranted and the filintge will be refunded to
petitioner’s mother.

Before the Clerk of the Court can refune filing fee, petitioner must provide his

mother’s name and current address.

[I. Motion for Stay

A. ProceduraHistory

Also before the court is p&bner’s fourth motion for stagnd abeyance. ECF No. 27.
Petitioner’s first two motions were denied with@uejudice because they were not in the prog
form. ECF Nos. 8, 11. The third motion wasigel because petitioner failed to provide the
supplemental information regarding exhaustion s necessary to determine whether a sta
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under Kelly v. Smaliwas appropriate. ECF No. 15. Petitidadatest motion assets that he di
respond to the order requiring pevide clarification, and thdiis response must have been
mishandled by prison staff. ECF No. 27. He furitiarifies that the pdion before the court is
fully exhausted._Id. Respondent was given gooopinity to respond to éhmotion for stay (EC
No. 29) and opposes the motion (ECF No. 32).

B. LegalStandards

Habeas petitioners are required to exhaust stahedies before seeking relief in federg
court. 28 U.S.C. § 2254(b). The exhaustion aloetensures that state courts will have a
meaningful opportunity to considallegations of constitutionaiolations witiout interference
from the federal judiciary. Rose v. Lundy, 485. 509, 515 (1982). A petitioner satisfies the
exhaustion requirement by fairly presenting tohlghest state court all federal claims before

presenting them to the federal court. Baldwin v. Reese, 541 U.S. 27, 29 (2004).

Under Kelly, the court may stay a peiditicontaining only exhested claims while
allowing the petitioner to proceed to state tdorexhaust additional claims. King v. Ryan, 56
F.3d 1133, 1135 (9th Cir. 2009) (citing Kelly, 315 F.3d at 1070-71). Once the additional ¢
have been exhausted, thetitioner may amend his petition to atiém to the petition. _Id. This
procedure does not require a showing of good céusgresents the posdiby that petitioner’s
claims may be time-barred for federal purposese they are exhausted. Id. at 1135, 1140-4]
The court may deny a request for stay undenkiehewly-exhausted claims would be time-
barred. See id. at 1141-43.

Section 2244(d)(1) of Title 28 of the United States Code contains a one-year statuts
limitations for filing a habeas petition in fedecalurt. The one-year clock commences from o
of several alternativeigigering dates. 28 U.S.C. § 2244(d)(I.this case iappears that the
triggering date is “the date on which the judgment became final by the conclusion of direct

review or the expiration of éhtime for seeking such review.” 28 U.S.C. § 2244(d)(1)(A).

! 315 F.3d 1063 (9th Cir. 2003), overrulem other grounds, Robbins v. Carey, 481 F.3d 114
(2007).
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C. Discussion

Respondent first argues that the motion fay should be denidaecause petitioner had
ample opportunity to comply with the court’sders to provide supplemental information but
failed to do so in a timely manner, resulting ia ttenial of his previousiotions. ECF No. 32 a
2-3. Respondent implies, without offering any evide, that petitioner Igified the date on his
letter filed on February 24, 2016 (ECF No. 38CF No. 32 at 2-3. THetter, dated November
2, 2015, would have been a timely response to the court’s October order for clarification if
submitted for mailing on that date. ECF No. 30. The mishandling of prisoner mail, though
perhaps not as common as prisoners may claifar fsom an unheard afccurrence within the
CDCR. Absent evidence from respondent, sudega mail logs showim petitioner did not ma
anything to the court on or around Novembe2@L5, the date on the latts the presumptive

filing date. See Jenkins v. Johnson, 330 F.3d 11849 n.2 (9th Cir. 2003) (date petition is

signed may be considered earliest possibleatatemate could submit his petition to prison

authorities for filing under the mailbox ruleyverruled on other grounds, Pace v. DiGuglielmg

544 U.S. 408 (2005). Accordingly, the court doesfind that petitionefailed to timely respong
to the October order for clfication and the stay will not be denied on that ground.

Respondent next asserts that the CalifoBupreme Court denigktitioner’s direct

appeal on March 12, 2014, and because petitioner did not petition foraerjudgment became

final on June 10, 2014, beginning wtatute of limitations periodECF No. 32 at 4. Responde
further argues that absent tolling, petitioner’s dieado file a federal habeas petition was Jun
10, 2015, and any new claims would therefore be w@ifimnless they relateack to the original
complaint. _Id.

Although respondent offers no evidence to supth@tassertion thatetitioner’s direct
appeal was denied by the California Supgebourt on March 12, 201getitioner does not

challenge the representation and the Galii Supreme Court’s electronic dockesflects that

2 The court “may take notice of proceedingsther courts, both within and without the feders
judicial system, if those proceedings have a dirglettion to matters atsse.” United States ex
rel. Robinson Rancheria Citizens CounciBerneo, Inc., 971 F.2d 244, 248 (9th Cir. 1992)
(continued)
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petitioner’s direct appealas denied on that dateRespondent’s assertitimat petitioner did not

petition for certiorari, on the other hand, iswtadicted by the petition, which is signed under

penalty of perjury and affirms that petitioner €ila petition for certiorari with the United States

Supreme Court. ECF No. 1 at 3.
“Finality attaches [to the judgment] whehégtUnited States Supreme Court] affirms a
conviction on the merits on direct review or deragsetition for a writ otertiorari, or when the

time for filing a certiorari petition expires.Clay v. United States, 537 U.S. 522, 528 (2003).

Because the petition states that petitioner dicefipetition for certiorari, it is not clear on the
present record that the statute of limitatiespired on June 10, 2015, as respondent argues.
is it clear on what date judgment became firadcordingly, the undersigned cannot find that
claims petitioner wishes to exhaust would necdgdae untimely unless they relate back to thg
original complaint.

D. Conclusion

Because it is not clear that petitioner’s ximeusted claims would be time-barred and a
stay under Kelly does not require a showing of good cause, the undersigned will recomme
petitioner’s motion for stagnd abeyance be granted.

In recommending the motion for stay be deah the court indicates no opinion as to
whether petitioner’s currently unexhaustedralaiwill be timely once they are exhausted and
brought in this court. Nor does the court makg representation thpétitioner will not be

subject to procedural or otheratlenges in the state court. Retier is cautioned that under thg
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Kelly procedure, he runs an increased risk that his unexhausted claims will be untimely and will

not “relate back” to his original federal petiti and therefore be time+bad when he returns

(collecting cases); Fed. R. Evid. 2B)(@) (court may takg@udicial notice of facts that are capak
of accurate determination by sources whasairacy cannot reasonably be questioned).
% Docket for case number S215205 available at:

http://appellatecases.coufftrca.gov/search/case/docketsm@dist=0&doc_id=2063777&doc_np

=5215205
* Petitioner did not file a sethabeas petition (ECF No. 13tand statutory tolling under 28
U.S.C. § 2244(d)(2) does not factotarihe timeliness determination.
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from state court._Mayle v. Felix, 5453).644, 664 (2005); King, 564 F.3d at 1141 (“the Kelly
procedure, unlike the Rhines procedure, does mgtio protect a petitioner’'s unexhausted clai
from untimeliness in the interim”).
If the recommendation to grant the motiondtay is adopted, p&tner will be required
to provide the court withegular status updates.
V. Summary
Petitioner’s motion for copieshd a court order giving him PLEtatus is denied. In the

future, if petitioner needs more time to meeéeadline because of his limited access to the la

library, he should file a motion thét) tells the court what he needxtra time to do; (2) tells the

court how much extra time he would like; &)l explains why heeeds the extra time.

Petitioner’s motion for reconsiderationtbie order denying his in forma pauperis
application as moot is being treated as\a netion to proceed in forma pauperis and as a
request to refund the filg fee to his mother. Petitioner’s regtito proceed in forma pauperis
granted and the filing fee will efunded to his mother. In ondi®r the Clerk of the Court to
refund the filing fee, petitioner must provide msther's name and address within twenty-one
days.

The undersigned recommends that petitioner'sondor a Kelly stay be granted becau
he does not have to show good cause and it isl@at on the record thats new claims would
be untimely. Petitioner is warned that the recommendabn that the stay be granted does ng
mean that his new claims will be timely wherne moves to file an amended petition to add
them to this case. If the dims are untimely when petitioner amends the petition, they will
be subject to dismissal.If the stay is granted byelDistrict Judge, petitioner should

immediately start the process to exhaust his state court remedies. The case will be

administratively closed. This does not mean that the case will be dismissed. Once petitioner as

to have the stay lifted, the case will be re-openaftiile the stay is in place, petitioner will hav
to file a status report everyxsy days letting the court know \&his happening with his state
petition. Thirty days after th@alifornia Supreme Court issuesl@cision exhausting petitioner’

new claims, he must notify this court. At the samee, petitioner must ask that the stay be liff
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and file an amended petition with all the claims he wants to make.

Accordingly, IT IS HEREBY ORDERED that:

1. Petitioner's motion for a court order andagy of the rules of court (ECF No. 20) is
denied.

2. Petitioner’s motion for reconsideration isistbued as a renewed request to procee
forma pauperis and request touned the filing fee (ECF No. 31)nd is granted. Within twenty-
one days of service of this orgdeetitioner must provide his matis name and address so tha
the Clerk of the Court can issagefund of the filing fee.

IT IS FURTHER RECOMMENDED that:

1. Petitioner’'s motion for a stay pursuant to Kelly v. Small, 315 F.3d 1063 (9th Cir.
2003), (ECF No. 27) be granted.

2. Petitioner be directed immediately proceed &xhaust his state remedies.

3. Petitioner be directed to inform the court, within thirty days of a decision by the 3
highest court exhausting his nevaichs, and at that time request a lift of the stay and file an
amended petition setting forth all of his claims.

4. Petitioner be directed tief a case status report eveiyty days, advising the court o
the progress of hisate habeas petition.

5. The Clerk of the Court be directedadministratively close this case.

These findings and recommendations are submitted to the United States District Juy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrateudige’s Findings and Recommendas.” Any response to the
objections shall be filed and served withoufteen days after service of the objectioDsie to

exigencies in the court’s calendar, nextensions of time will be granted. The parties are

® Petitioner is informed that in order to alot the district judge’dependent review and
preserve issues for appeal, he need onliiyethe findings and recommendations to which h
objects. There is no need to reproduce his arguments on the issues.
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advised that failure to file objections within thgecified time may waive the right to appeal th

District Court’s order._Martinew. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: August 19, 2016 . -~
mp-:——— &{‘P}-—C—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE




