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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 AARON MONTGOMERY, No. 2:15-cv-122KJM AC P
12 Petitioner,
13 V. ORDER and FINDINGS AND

RECOMMENDATIONS
14 S. PERRY,
15 Respondent.
16
17 Petitioner, a state prisoner peadling pro se, has filed apication for a writ of habeas
18 | corpus pursuant to 28 U.S.C. § 2245. Ferrdmsons set forth below, the undersigned
19 | recommends that the district codrsmiss this action without prgjice for failureto prosecute.
20 l. Background
21 Petitioner filed a petition for writ of halas corpus under 28 U.S.C. § 2254. ECF No. [l.
22 | Petitioner was convicted by a jury of sexual ioteirse by force, oral copulation by force, and
23 | genital penetration with foreign object by force. See id.Zatsee also People v. Aaron Boone
24 | Montgomery, No. C067823, 2013 WL 6255704, at *1 (Cal. Ct. App. Dec. 4, 20R8}itioner
25 | alleges he appealed his state court case on the grithatdke judge failed to instruct the jury gn
2610 United States ex rel. Robinson Ranca&itizens Council v. Borneo, Inc., 971 F.2d 244, 248
27 | (9th Cir. 1992) (The court “may take notice of proceedings in other courts, both within and
without the federal judicial systn, if those proceedgs have a direct relation to matters at
28 | issue.”) (citation and internal quotation marks omitted)).
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battery as a lesser charge, and that his attoriled ta request adequate jury instruction. See
ECF No. 1 at 2.

In July and August 2015, petitionled two motions to stawhich were denied without
prejudice because they were not in the proper form. -8, 11. In September 2015,

petitioner filed a third motion that was denied&ese petitioner failed forovide supplemental

information regarding exhaustion that was neagssadetermine whether a stay under Kelly V.

Small was appropriate. ECF No, 15; see Kell$mall, 315 F.3d 1063 (9thir. 2003),_overrulec

on other grounds, Robbins v. Carey, 481 F.3d 1148tid?er filed a fourthmotion to stay on

February 16, 2016, which this comecommended the district cogrant. ECF No. 35. The
undersigned explained that pediter needed to exhaust any ramm& state court remedies, anc
directed petitioner to file a castatus report every sixty days antbrm the court within thirty
days of a decision by the state’glmest court exhausting his new ofgi Id. at 6-7. The district
court adopted the findings anecommendations, and the case a@sninistratively closed. ECH

No. 36.

Petitioner initially filed regulastatus reports updating faddress and advising the court

generally that he was working on his petition. FBdos. 38-48. However, his final status upd:
was received on March 1, 2018. ECF No. 48. In 20009, nearly three years after this case
stayed to allow petitioner tockaust additional claims, petitionstill had not taken steps to
pursue state court remedies dneyivise prosecute this casen July 15, 2019, the court receiv

a request for court files and transcripts so petaracould “move forward ith seeking relief in

ate

vas

D
o

State or Federal US Court.” ECF No. 49. Oly 18, 2019, this court denied petitioner’s requiest

and ordered petitioner to show salas to why the stay shouldt be lifted and the case
dismissed for failure to prosecute. ECF No. 50.
On August 12, 2019, petitioner responded ®dburt’s order to show cause, and

described personal family circurastes that he alleged made it impossible for him to prosec

ute

his case. ECF No. 51. Specifically, he said liimother had passed away in 2018. Id. In the

fourteen months since f@oner’s request that ghstay not be lifted, péioner has not filed any

further status reports or updates.
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Il. Discussion
Rule 41(b) of the Federal Rules of Civilbéedure grants federdistrict courts the

authority to sua sponte dismisgians for failure to prosecuteSee, e.g., Chambers v. NASCO

Inc., 501 U.S. 32, 44 (1991) (recognizing that a ttaay act sua sponte to dismiss a sulit for

failure to prosecute”); Hells Canyon Preseiwa Council v. U.S. Forest Serv., 403 F.3d 683, §

(9th Cir. 2005) (recognizing that courts maynaiiss an action pursuant k@deral Rule of Civil
Procedure 41(b) sua sponte for aipliff's failure to prosecute aromply with the rules of civil

procedure or the court's orders); Link v. Vsb R. Co., 370 U.S. 626, 629-30 (1962). This

court’s Local Rules are in accord. See E.D. Catal Rule 110 (“Failure ofounsel or of a part
to comply with these Rules anith any order of the Counhay be grounds for imposition by thg
Court of any and all sanctions hatized by statute or Rule oiithvn the inherent power of the
Court.”); E.D. Cal. Local Rule 183(a) (providingatha pro se party’s faite to comply with the
Federal Rules of Civil Procedure, the court'sdldrules, and other alpgable law may support,
among other things, dismissalthat party's action).

A court must weigh five factors in deterrmgi whether to dismiss a case for failure to
prosecute, failure to comply with a court orderfalure to comply with a district court’s local

rules. See Ferdik v. Bonzelet, 963 F.2d 1258, 1&@6(®th Cir. 1992). Specifically, the court

must consider: (1) the public’s interest in expieds resolution of litigatin; (2) the court’'s need
to manage its docket; (3) the risk of prejudicehe defendants; (4)etpublic policy favoring
disposition of cases on their meyigad (5) the availability of less drastic alternatives. Id. at

1260-61; accord, Pagtalunan v. Galaza, 23t 639, 642 (9th Cir. 2002); Ghazali v. Moran, 4

F.3d 52, 53 (9th Cir. 1995), cert. denied, 516.1838 (1995). The Ninth Circuit Court of
Appeals has stated that “[t|hefeetors are not a series of caiwhs precedent before the judge
can do anything, but a way for a district judgehink about what to do.” In re

Phenylpropanolamine (PPA) Prods. lhid itig., 460 F.3d 1217, 1226 (9th Cir. 2006).

Although involuntary dismissal can be a ltaremedy, on balance the five relevant
factors weigh in favor of dismissal of thastion. The court, ifts August 22, 2016 order and

findings and recommendatiorgpressly directed paoner to inform thecourt of the exhaustion
3
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of his unexhausted claims. ECIBNB5. The court also directed pietner to file status updates
Id. Inthe court’s order to show cause, the coattest that “despite petitioner’s statements to {
contrary, it does not appear theg has taken any steps to uar$is state court remedies or
otherwise prosecute this actionECF No. 50 at 2. The courtrther explained that petitioner
had not diligently complied with r court orders and filed regulatatus updates. Failure to
comply with these orders places the casestddstill and delays the court from moving the c
toward resolution. Moreover, petitioner’'s nonawktindicates that petitioner does not intend tq

litigate this action diligently.See Yourish v. Cal. Amplifier, 191 F.3d 983, 990 (9th Cir. 1999

(“The public’s interest in expetibus resolution of litigation alwes favors dismissal.”). Other
than a response that failed to indicate how ipegtr is pursuing this #on (ECF No. 51), since
this court’s order to show cause, petitioner faded to file any status updates or otherwise
comply with the general directives of this couttny further time spent by the court on this ca
which petitioner has demonstrated a lack of sgryous intention to pursue, will consume scar
judicial resources and talkvay from other active caseSee Ferdik, 963 F.2d at 1261
(recognizing that district courtsave inherent power to magetheir dockets without being
subject to noncompliant litigants).

The third factor, prejude to respondent, also weiginsfavor of dismissal. At a
minimum, respondent has been prevented fritemgting to resolve thisase on the merits by

petitioner’s unreasonable delaygrosecuting this action. Unreasbiedelay is presumed to b

prejudicial. _See In re Phelpropanolamine (PPA) Prods. Liab. Litig., 460 F.3d at 1227.
The fifth factor, the availabty of less drastic sanctionalso supports dismissal. The
court has pursued remedies thed less drastic than a recommedimtaof dismissal._See Malon

v. U.S. Postal Serv., 833 F.2d 128, 132 (9th Cir. 1987) (stating thexjlrcit discussion of

alternatives is unnecessafyhe district courtactually tries alternativesefore employing the

ultimate sanction of dismissal.”), cert.ried, 488 U.S. 819 (1988); see also Henderson v.

Duncan, 779 F.2d 1424 (9th Cir. 1986) (“The distcmtirt need not exhaust every sanction sh
of dismissal before finally dmissing a case, but musipéore possible and meaningful

alternatives.”) (citation omitted). The court leglicitly and repeatedly informed petitioner of
4

he

ase

N

11°}

ort




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

his obligations to provide status updates andiligently pursue this case, and petitioner has
failed to comply. The court therefore concladleat sanctions oth#éran dismissal are not
appropriate.

The court also recognizes the importance wihgi due weight to the fourth factor, whic

addresses the public politgvoring disposition of cases on timerits. However, for the reason

set forth above, factors one, two, three, and §trongly support a recommendation of dismiss$

of this action, and factor four de@ot trump the remaining factorBismissal is proper “where

least four factors suppodismissal or where at least three factors ‘strongly’ support dismissal.

Hernandez v. City of EI Monte, 138 F.3d 393, 39 @ir. 1998) (citations and quotation mark

omitted). Under the circumstances of this cése other relevant famts outweigh the general
public policy favoring disposition of actioms their merits._See Ferdik, 963 F.2d at 1263.

II. Conclusion

Accordingly, IT IS HEREBY ORDERED tt the stay of tis case be lifted.

IT IS HEREBY RECOMMENDED tht petitioner’s petition fowrit of habeas corpus
(ECF No. 1) be dismissed withgoitejudice for failure to prosecute.

These findings and recommendations are subdtb the United States District Judge
assigned to the case, pursuarth® provisions of 28 U.S.C. § 636(p) Within twenty-one days
after being served with these findings aadommendations, any g may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrateudige’s Findings and Recommendas.” Any response to the
objections shall be served and filed within fie@n days after service of the objections. The
parties are advised that failurefiie objections within the specéd time may waive the right to

appeal the District Coud’order._Martinez v. Yist, 951 F.2d 1153 (9th Cir. 1991).

DATED: October 21, 2020 _ -
m.r:_-— M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE




