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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

AGK SIERRA de MONTSERRAT, L.P., No. 2:15-cv-01280-KIJM-DB
Plaintiffs,
V. ORDER

COMERICA BANK, et al.,

Defendants.

In this contract dispute between pl#if AGK Sierra de Matserrat, L.P, and
defendant Comerica Bank, plaifitthoves for partial summary judgent of its claim for breach
of contract and declaratprelief against defendant. For the reasons below, the court DENIE
motion.

l. FACTUAL BACKGROUND

The following facts are undisputed except where nbted.

! Defendant lodges objections to nearlyddlplaintiff's proposed undisputed facts,
primarily arguing that the “fact’ impermissipkharacterizes documentary evidence” which
“speaks for itself” and the fact fgsague, ambiguous, and overbroadGeée, e.g.Def.’s Resp.
SUF 3-6, ECF No. 48-48. Defendant often addghtwt waiving these obftions, undisputed
Id. For purposes of providing the factual backgrd to the instant main, the court overrules
these objections and tredlte facts as undisputed.
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In 2005, Westwood Montserrat, Ltd. (“Westad”) began developing a resident
subdivision in Loomis, Californienown as Sierra de Montsetrasing funds it borrowed from
defendant Comerica bank. Def.’s Statemerdmdisputed Facts (SUF) 1, 4, ECF No. 44-14.
the developer, Westwood recorded a Declanatif Covenants, Conditions and Restrictions
("“CC&Rs”) for the development, which reserveertain rights for Westwood as the “Declaran
of the CC&Rs, referred to as “Declarant’s Rggh SUF 2—3. These rights include, for examy
the right to repurchase unimproved lots under oedanditions, and they affect which entity
controls the Homeowner’'s Association (“HO}&Nnd the Design Review Committee for the
development.SeeOpp’'n at 5, 6—7.

When Westwood later defaulted on its ladigations to Comerica, Comerica
foreclosed and acquired most oétlots in Sierra de Montserrat a trustee’s sale. SUF 6-7. Q
March 19, 2010, Don Murphy, on behalf of higignKinetic Homes and his capital partner,
Angelo Gordon Real Estate, Inc., offered to pase 51 lots in Sierde Montserrat from
Comerica for $8,050,000. SUF 8. Kinetic and Andgetwdon Real Estateventually created a
special purpose entity to acquire the lots, thE&K Sierra de Montseat, L.P. (“AGK”), which
is the plaintiff in this action.SUF 10. The parties dispute @&her Angelo Gordon Real Estate
(AGRE) or AGK was the entity negotiating the saiéh Comerica, but the fact is not dispositi
here; for ease of reference, the ¢aafers here to the buyer as AGReeDef.’'s Response SUF
11-12. On May 17, 2010, AGK entered into a pusehand sale agreement (“PSA”) with
Comerica and began a 30-day due diligenc®@de SUF 11. During this period, AGK raised &

concern that the Declarant’s Rights had nasferred from Westwood t©omerica through the

foreclosure sale, and thereforerarica could not transfer thosglits to AGK through this salg.

SeeSUF 12-15. AGK communicated this contér Keith Maruska, the Comerica
representative involved in getiating the sale, SUF 1¥eeSUF 12, 14, 15 (citingnter alia,
Gorry Decl., Ex. F (MaruskBep.), ECF No. 44-7, at 20-2(Mr. Maruska testifying at

deposition that he recalls discussing with Dorriphy and others what rights were transferred

2 Unless otherwise noted, the cocites to the CM/ECF pagination.
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foreclosure sale). Citing these conceAGK requested a price daction from ComericaSee
SUF 19 (disputed on other grounds) (citimger alia, Gorry Decl., Ex. C (Murphy Depo.), ECF
No. 44-4, at 32-33). Comericdtimately reduced the purchase price by roughly $700,000, 3
the parties entered into thec®nd Amendment of the Purchasel Sale Agreement (PSA),
which reflected the changed sale pri&JF 21 (disputed on other grounds).

On June 25, 2010, AGK and Comerica sigaekhird Amendment to the PSA,

nd

which extended the due diligence period and, acagri AGK, also required the parties to enter

into an Assignment of Declarant’s Rights before closing. SUF 22 (disputed). That same ¢

Escrow Specialist at First Amean Title Company circulated a blank form for Assignment of

Declarant’s Rights, which did netclude an indemnity provisionSeeSUF 23 (disputed on oth¢

grounds); Maruska Decl. § 25, ECF No. 48-44. tHtat day, after digsssing the documents
with Comerica’s General Counsel, Mr. Maruskaadled AGK’s representatives saying Comer
approved the form tempks and asked for completed formsegidy for execution by seller”), s
he could have legal counsel do a final revieild. § 25. About an hour later, AGK's
representative emailed Mr. Maruska to canfits “approval within the Due Diligence Period
contemplated by . . . the PSALd. 1 26.

On June 27, 2010, First American sent Maruska the closing documents for
execution, and informed him thairst American would need ¢hexecuted documents “no later
than 8:00 a.m. on June 30, 2010, in order to rettwdsrant Deed and other documents that g
day.” Id. 1 27. The closing documents included asi§nment of Declarant’s Rights that did
not include the indemnification provisiotd. The next day, a representative from AGK notifi
Mr. Maruska that the buyer listed on the algsdocuments needed be changed from “AG

Sierra De Montserrat, L.P.” tAAGK de Sierra Montserrat, L.P.Id. { 28. Later that day, First

American sent Mr. Maruska a revised Grant @eeith the buyer's name changed accordingly.

3 The parties differ in thesiccounts of the subsequeneats leading up to the final
execution of the Assignment of Declarant’s Rigktsthe court takesé¢mon-movant’s evidence
as true for the purpose of summary judgment. Defendant submits a declaration by Mr. Ma
that recounts his version of events, which the aiers to for the renader of the description
provided here. Maruska Decl., ECF No. 48-44.
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Id. First American stated it would “make clg@s to the rest andrstthem back out.'ld. On
June 29, 2010, at or about 2 p.m., First Amerszmt the remaining closing documents to
Mr. Maruska, for execution on behalf of Conoarjiincluding the Assignment of Declarant’s
Rights, which now included a provision regog Comerica to indemnify AGK for “any loss,
liability, claims or causes of aoh existing in favor of or asged by any party arising out of
[Comerica]'s position as ‘Bclarant’ under the CC&Rs.See id. SUF 35; Not. of Removal, EX.

A (“Assignment”), ECF No. 1, at 13. First Americdid not inform Mr. Maruska of this changj

to the document, and Mr. Maruska did not read the documents before signing them, becalise he

believed them to be identical to the previoussign he had reviewed, with the exception of th
corrected buyer's nameéMaruska Decl. {1 29-30.

Westwood soon brought three lawsuitaiagt AGK in Placer County, one of
which was submitted to arbitration (collectively “the Westwoaddiion”). SUF 38. Westwoo(
filed the first action on September 30, 204@ainst AGK and Comerica, alleging AGK and
Comerica had breached the CC&Rs by failingay certain security deposits upon their
acquisition of certain lots the developmentSeeOpp’n at 15. The partsesettled the case abg
a year later.ld. Westwood filed the fitsaction (the “Kincade aain”) on May 2, 2011, against
AGK, the HOA, and homeowners Robert and Jegni&lincade, alleging the Kincades violate
the development’s CC&Rs and seeking a datian as to whether Westwood or AGK was the
“declarant” under the CC&Rsld. at 11-12. This suit ultimdiewent to arbitration.ld.
Westwood filed the third action (the “Murplagtion”) on January 25, 2013, against AGK, Do
Murphy and others, makg similar claims.ld. at 13-14.

On April 17, 2015, AGK demanded thati@erica indemnify AGK in connection
with the Westwood litigation, but Comerica refused. SUF 4l on other grounds); SUF
43. AGK filed suit against Comerica in Placer Couatieging a breach afontract claim and a
claim for declaratorrelief. Not. of Reraval at 5. On June 15, 20XGomerica timely removed
the action to this courtld. at 1. Plaintiff AGK now moves fgartial summaryudgment on the
issue of liability only, on both its breach of cadt claim and declaratory relief claim against

i
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Comerica. Mot., ECF No. 44. Deifgant opposes, Opp’n, ECF No. 56-dnd plaintiff has

replied, Reply, ECF No. 51. The court heard argument on February 7, 2020, and submitte

the motion. For the reasons bg|dhe court DENIES the matn for summaryydgment.

I. LEGAL STANDARD

A court will grant summaryydgment “if . . . there is no genuine dispute as to &
material fact and the movant is entitledudgment as a mattef law.” Fed. R. CivP. 56(a).
The “threshold inquiry” is whether “there areyagenuine factual issudlsat properly can be
resolved only by a finder of fact because thegy reasonably be resolvadfavor of either
party.” Anderson v. Liberty Lobby, Inet77 U.S. 242, 250 (1986).

The moving party bears theatial burden of showing thdistrict court “that there
is an absence of evidence tgport the nonmoving party’s caseCelotex Corp. v. Catrett
477 U.S. 317, 325 (1986). The burden then stoftee nonmoving party, which “must establig
that there is a genuine issolematerial fact . . . .Matsushita Elec. Indus. Co. v. Zenith Radio
Corp, 475 U.S. 574, 585 (1986). In carrying their burdésh parties must “cit[e] to particula
parts of materials in the record.; or show [] that the matergactited do not establish the abser
or presence of a genuine dispudethat an adverse party canpobduce admissible evidence t¢

support the fact.” Fed. R. Civ. P. 56(c)(4¢e also Matsushit@75 U.S. at 586 (“[the

nonmoving party] must do more thamply show that there is somaetaphysical doubt as to the

material facts”). Moreover, “theequirement is that there be genuine issue of material fact
. ... Only disputes over fadfsat might affect the outcome tife suit under the governing law
will properly preclude the entry of summary judgmenAriderson477 U.S. at 247-48

(emphasis in original).

4 After filing its initial oppodion, which exceeded the cdisrpage limit, defendant
noticed its mistake and filed a nagiof errata and a revised oppositideeECF Nos. 49-50.
The court accepts the revised opposition, ECF No. 50-1.

®> Rule 56 was amended, effective December 1, 26iever, it is appropriate to rely
on cases decided before the amendment tookteée “[tlhe standard for granting summary
judgment remains unchanged.” Fed. R. ®iv56, Notes of Advisory Comm. on 2010
amendments.

\ny

5h

=~

ce




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

In deciding a motion for summary judgmettte court draws all inferences and
views all evidence in the light moftvorable to the nonmoving partiatsushita 475 U.S. at
587-88;Whitman v. Mineta541 F.3d 929, 931 (9th Cir. 2008)/Vhere the record taken as a
whole could not lead a rational trief fact to find for the nonoving party, there is no ‘genuine
issue for trial.” Matsushita475 U.S. at 587 (quotirgrst Nat’| Bank of Arizona v. Cities Sery|
Co, 391 U.S. 253, 289 (1968)).

1. DISCUSSION

Plaintiff argues the court should gtaammary judgment, lsause Comerica is
required to indemnify AGK for the Westwood liti@n under the indemnitgrovision in the
Assignment of Declarant’s Rights recorded with Placer County Recorder on June 30, 201(

Mot. at 2; SUF 33 (disputed on othepgnds). The indemnity provision reads:

[Comerica] agrees to indemwyjfdefend and hold [AGK] harmless
from and against any and all losshiidy, claims or causes of action
existing in favor of or assedl by any party arising out of
[Comerica]'s position as ‘Declarrunder the CC&R on or before

the date first written above. laccordance herewith, [Comerica]
expressly acknowledges thathe undersigned shall remain
responsible for all obligations, mensibilities and liabilities that

accrued before the date of this assignment.

SUF 14; Assignment at 13. Defemdargues that, if this proven is enforceable, it does not
require indemnification of #gnWestwood litigation, because Westwood filed the suits at issu
after June 30, 2010, the “datestiwritten above” for the purpesf the indemnity provision.
Opp’n at 17. Plaintiffcounterargument is twold: (1) the phrase “on or before the date first
written above” applies to thghrase “[Comerica]’s position aeclarant’ under the CC&Rs,”
not the phrase “any and all loss, lidi, claims or cause of action estent in favor of or asserte
by any party,” and (2) regardless, the Westwaiighltion arises out of events that occurred
before June 30, 2010. Reply at 11-12. The dmgins by addressing tfiest argument.

A. Competing Interpretatiors Indemnity Provision

“Whether language in a contractisbiguous is a question of lawDaniel v.
Ford Motor Co, 806 F.3d 1217, 1224 (9th Cir. 2015) (quotitrgducers Dairy Delivery Co. v.

Sentry Ins. Co41 Cal. 3d 903, 718 P.2d 920 (1986), 41 Cal. 3d 903, 925 (Cal. 1986)). “Ar
6
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agreement is not ambiguous meregcause the parties (or judgdsagree about its meaning.”
Abers v. Rounsavell89 Cal. App. 4th 348, 356 (2010). Raththe determination of ambiguity
(and therefore, whether to admit parol evidence tdvesbat ambiguity)nvolves two steps.
“First, the court provisionallyeceives (without actually admiitg) all credible evidence
concerning the parties’ intentions to detereniambiguity,’ i.e., whether the language is
‘reasonably susceptible’ to theterpretation urge by a party.”Winet v. Price4 Cal. App. 4th
1159, 1165 (1992). If the contractist “reasonably susceptibl& the interpretation urged,”
then “the case is over.3. Cal. Edison Co. v. Superior Cous Cal. App. 4th 839, 847-48
(1995). But “[i]f in light of theextrinsic evidencéhe court decides theriguage is ‘reasonably
susceptible’ to the interpretation urged, the egtarvidence is then admitted to aid in the
second step—interpreting the contradVinet 4 Cal. App. 4th at 1165. Whether a contract is
ambiguous is a question lafw, but if the contrads ambiguous, the conflict ordinarily raises a
genuine dispute of materi&ct inappropriate for resdion on summary judgmenSan Diego
Gas & Elec. Co. v. Camhan Hunter Mktg. Ltd.132 F.3d 1303, 1307 (9th Cir. 1997).
“[Clonstruing all evidence in the light most faadae to, and making aleasonable inferences in

favor of, the non-moving party,” ¢hcourt’s task is to determimenether “the ambiguity could b

\1%

resolved in a manner consistentwthe non-moving party’s claim.td. “Only if the ambiguity
could be so resolved wouldremary judgment be deniedId.

Evenbeforeconsideringhe parties’extrinsic evidence, fir review of the
contract language yields the conclusion the phrase “on or hafodate first written above” may
be intended to modify either the phrase “ang all loss, liability, claims or causes of action
existing in favor of or assertday any party” or it may be tanded to modify “[Comerica]’'s
position as ‘Declarant’ under the CC&Rs.” Thag@ment of the phrasert or before the date
first written above,” withoua comma separating it from tpesceding clause, creates an
ambiguity. Drawing all reasobk inferences in favor afefendants, the nonmovants, the
contract could reasonably beerpreted to require defendantibalemnify plaintiff only for
claims that existed before the assignment was executed. Witkdettporal limitation on

claims, Comerica would be required to intefy AGK for a potentidly endless number of
7
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claims, in perpetuity; one would reasonabtpect Comerica intended to limit its exposure in
some way. Plaintiff argues the parties didintgnd to so limit the clans; because both parties
knew no relevant claims had been filed attthre of assignment, the provision would be
rendered meaningless if it included such a limitation. Reply at 5. “aatfifflcontradicts itself
by also arguing that the claims assetigdVestwood in the Kincadaction and the Murphy
action “existed” before the date of the assignment, because the basis for the liability arose
before the date of the assignmeldt. This suggests that a tporal limitation would not render
the provision meaningless, because it would colams that “existed,” but were not formally
filed, at the time of the assignment.

On this record, the court cannot grplaintiff summary judgient as a matter of

law on the issue of contract interpretation, because defendaetigratation is a reasonable one

that a reasonable fdictder might accept.

Plaintiff argues that, even if the contracinterpreted toimit the claims, summar,
judgment is still appropriate becmuat least some of the claimghe Westwood litigation arosq
on or before the date of assignrheAssuming without deciding th#tis is correct, the court sti
cannot grant summary judgment because a gefadbteal dispute exists with respect to
defendant’s affirmative defense of undeal mistake, addressed below.

B. Defendant’'s Defense afnilateral Mistake

Defendant argues the indemnity provisstrould not be enforced, and the contr,
should be partially rescinded, because Comeriegieesentative, Keith Maruska, mistakenly
believed the contract did not cairt an indemnity provision whére signed it. Opp’n at 21.
Under California law, a contract mée rescinded if “the conseott the party rescinding . . . wa
given by mistake[.]” Cal. Civ. Code § 1689(b)(IA factual mistake by onparty to a contract,
or unilateral mistake, affords a ground fescission in someircumstances.’Donovan v. RRL
Corp., 26 Cal. 4th 261, 27&s modifiedSept. 12, 2001). A mistake of fact is defined by
California law to mean: “a mistakapt caused by the neglect oegal duty on the part of the
person making the mistake, and consisting ifm {Bconscious ignorance or forgetfulness of 3

fact past or present, negial to the contract . . ..” C&Civ. Code § 1577. Defendant bears thg
8
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ultimate burden of proving the contract isdable based on a unilateraistake of fact.Roth v.
Jaguar Land Rover N. Am., LL.8Blo. SACV1701522AGDFMX, 2017 WL 10545074, at *3 (C|D.

Cal. Dec. 4, 2017) (“When ‘the meaning of the relgw@ntractual language not in dispute, the

\174

party alleging the mistake . . . bears the barlieproving that a miske occurred.™ (quoting
Hess v. Ford Motor Cp27 Cal. 4th 516, 525 (2002)gf. Palo Alto Town & Country Vill. Inc. v
Deutsche Lufthansa AGlo. C-00-4538 VRW, 2002 WL 1363868, at *3 (N.D. Cal. June 17,
2002) (“Rescission due to mutual mistake iHimmative defense ta contract action.”jaff'd,
91 F. App’x 550 (9th Cir. 2004).

In the case obonovan v. RRL Corporatigithe California Court of Appeals

—

explained that California does not follow the titgonal rule recited in the First Restatement o

Contracts, section 503,” that arilateral mistake [does] not render a contract voidable unless the

other party knew of ataused the mistake Stewart v. Preston Pipeline Ind.34 Cal. App. 4th
1565, 1588 (2005) (citinBonovan 26 Cal. 4th at 278—-282. Instkdhe court adopted Section
153 of the Restatement (SecondCaitracts, construed in light pfevious California state coyrt

decisions, which states:

Where a mistake of one party at three a contract was made as to a
basic assumption on which he made ¢bntract has a material effect
on the agreed exchange of perforeesthat is adverse to him, the
contract is voidable by him if he ds not bear the risk of the mistake
under the rule stated in 8§ 154, and

(a) the effect of the mistake is such that enforcement of the contract
would be unconscionable, or

(b) the other party had reasonkioow of the mistake or his fault
caused the mistake.

Donovan,26 Cal. 4th at 282 (citing Restatement (Second) of Contracts 8§ 153 (1981)). Lats

U
-

cases clarified the requiremenathhe party seeking rescissiatoes not bear the risk of the
mistake” parallels the statutorgquirement that the party’s mistake is not the result of its
“neglect of legal duty.”See Rios v. Paramblo. 13CV2455-WQH-JMA, 2015 WL 8492500, at
*5 (S.D. Cal. Dec. 10, 2015) (citing Cal. Civ. Code 8§ 15%&§g also Wal-Noon Corp. v. Hill
i
i
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45 Cal. App. 3d 605, 615 (Cal. Ct. App. 1975) (“Failtoenake reasonable inquiry to ascertai
or effort to understand ¢hmeaning and content of the contract constitutes neglect of a legal
duty such as will preclude recovery for unilateral mistake of fact.”).

1. “Neglect of a Legal Duty”

>

Thus, the court must first determine wiestthere is a factual dispute over whether

Mr. Maruska’s failure to read the contract wasiegligent that it constituted “neglect of a legg
duty,” Cal. Civ. Code § 1577, ¢cluding rescission.

“[O]rdinary negligence does not constéwneglect of a legal duty within the
meaning of Civil Code section 1577Donovan 26 Cal. 4th at 283 (citation omittedge also
Elsinore Union Elementary Sch. Distf Riverside Cty. v. Kastoy4 Cal. 2d 380, 386 (1960)
(“Not all carelessness constitutes a ‘neglect oflldgsy’ within the meaning of the section[.]”).
“Only where the mistake results from ‘a faguio act in good faith and in accordance with
reasonable standards of fair deglirs rescission unavailable Donovan 26 Cal. 4th at 283. In
rare cases, failure to read a contract caexoeisable, where defendant offers evidence
sufficiently explaining such a failureRoller v. California Pac. Title Ins. Co92 Cal. App. 2d
149, 154 (1949)hut see Desert Outdoor Rekt. v. Superior Couytl96 Cal. App. 4th 866, 872
(2011) (*A cardinal rule of contra¢aw is that a party’s failure teead a contract, or to carefully
read a contract, before signing it ischefense to the contract’'s enforcementEgpecially where
the parties are dealing at arms-length, it is géiyezansidered not reasonable to fail to read a
contract, even if the party seeking rescission relied on the opposing party’s assertion that
not necessary to read the contra8town v. Wells Fargo Bank, N,AL68 Cal. App. 4th 938, 95¢
(2008) (analyzing fraud in execution defemgth similar elements) (citation omittedjee also
Nash v. UCSF Med. CtrNo. 11-CV-4473 JSC, 2013 WL 4487503, at *2 (N.D. Cal. Aug. 19
2013) (“negligently failing to reathe document” is generally bar to rescission based on unil
mistake) (quotind-raters Glass & Paint Co. \Gouthwestern Const. C4a0Q7 Cal. App. 1, 6
(1930));Roller, 92 Cal. App. 2d at 154 (“[W]here the failuefamiliarize on&s self with the
contents of a written contract prior to itseemtion is traceable solely to carelessness or

negligence, reformation agae should be denied.”).
10
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Viewing the evidence in the light mdsaivorable to deferaht, a reasonable
factfinder could conclude Mr. Maruska was reastmabhis belief that only the buyer name had
been changed on the final version of the @it Mr. Maruska’s &imony regarding the
representation from AGK'’s representative thatwas changing the buyer name in the final
version, First American’s silen@es to any other changes, and farties’ existing practice of
notifying each other as to each change madenaw version of the contract, creates a factua
dispute over the reasonabéms of Mr. Maruska’s failure to read the contré®te Reid v.
Landon 166 Cal. App. 2d 476, 484 (1958) (finding riesmn warranted where defendant’s
mistake was “a natural and reasonable mistiieelargely to defendant’s reliance on the

plaintiffs’ representations that the documentaetiéd the terms of her original agreement”).

Though the weight of authority sug¢esot reading a contract isarly always neglect of a lega
duty, the circumstances of this negotiation wareh that a reasonalfiectfinder believing

Mr. Maruska'’s testimony couldibtfind he acted as a “reasorialand cautious businessm[a]n,
Elsinore Union Elementary Sch. Dist. of Riverside ,G#.Cal. 2d at 386. The court cannot find,
as a matter of law, defendant’s affirmative defefails based on Mr. Maruska'’s failure to read
the contract.

2. Plaintiff's Knowledgeor Unconscionability

As for the remaining elements fosoession, defendant argues both alternative

112

elements for rescission are metéhg1) plaintiff knew and causetkbfendant’s unilateral mistak
and, even if this is not the cagg) the effect of th mistake is such that enforcement would be
unconscionable. Opp’n at 21-23.aidliff argues defendant has nadance to support either of
these elements. Reply at 7, 10. The parties tapmear to dispute @h defendant’s mistake
with respect to the indemnity provision “hamaterial effect on the agreed exchange of

performances that is adverse to [defendarifldhovan,26 Cal. 4th at 282. Rather, plaintiff

argues any mistake of fact was cardy to defendant’s failure tieead the contract before signin

©

it. Reply at 4.
i
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For the same reasons, a reasonaatinder could find plaintiff knew of or
should have known of Mr. Maruska’s mistaketidfehat the contraatlid not contain an
indemnity provision. Although AGK’s representagiexplained the changes made to the
Assignment of Rights to First Aanican, Reply at 8 (citing Goriyecl., Ex. C, ECF No. 44-4, af
228), plaintiff does not offer argvidence that it expressly calleut the changes to any of
Comerica’s representatives, otllean an e-mail from First American to Mr. Maruska attachin
the edited Assignment using thecdment title “New Assignment.1d.; Gorry Decl., Ex. F, ECH
No. 44-7, at 69, 75. On this record, one caoelsonably infer that AGK'representative knew
Mr. Maruska believed the substance of thetaxt was unchanged from the previous version
based on the parties’ existing practice and, kngwis, intentionally di not flag the added
indemnity provision for him. Téemail transmission raises amat genuine factual dispute,
preventing the court from findindefendant’s defense fails asnatter of law based on this
element.

Because a reasonable factfinder could find that: (1) Mr. Maruska'’s negligend
does not preclude the defenseedcission, and (2) rescissionnarranted based on the theory
that plaintiff knew of Mr. Margka’s mistake, the court cannoaigt summary judgment in favol
of plaintiff. Defendant has més burden of showing the vialiyi of its affirmative defense,
which must be decided by a jury. Accordinglye court need not reatie question of whether
defendant has raised a factual dispute disgd@lternative element, unconscionability.

V. REQUEST FOR JUDICIAL NOTICE

g

e

In conjunction with its pposition to the motion for summary judgment, defenjla
8

requests judicial notice of several eventstesldo underlying Westwood litigation. ECF No.
1. Because these events have no bearing arutbeme of plaintiff's motion, the court DENIE
the request as moot.
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V. CONCLUSION

The motion for partial summary judgmestDENIED. This order resolves ECF
No. 44 and 48-1. A final preal conference is set féiriday, October 16, 2020 at 10:00 a.m.
The parties SHALL meet and confer and file a jaitattus report 14 days prito the final pretrial

conference addressing matters the cdwtil consider in $&ng a trial date.SeeE.D. L.R. 282.
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IT 1S SO ORDERED.
DATED: August 31, 2020.
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