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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

MARCUS SCOTT, No. 2:15-cv-01292 KIM AC P
Petitioner,

V. FINDINGS AND RECOMMENDATIONS

JEFF MACOMBER,

Respondent.

Petitioner is a California s@prisoner who, represented by counsel, is proceeding wi
application for a writ of habea®rpus pursuant to 28 U.S.C. § 2254. The action proceeds cJ‘
petition filed on June 16, 2015, ECF No. 1, whichlEnges petitioner’'s 201donviction for first
degree murder with a robbery special circianse and attempted robbery, along with firearm
and gang enhancements for both counts. Regmbinas answered the petition. ECF No. 11.
Petitioner has filed a traverse. ECF No. E2r the reasons that follow, the undersigned
recommends that the petititve denied on the merits.

BACKGROUND

l. Trial Court Proceedings

The following statement of the case is taken from the unpublished opinion of the

California Court of Appeal on direct review:

! The undersigned has independently reviewedriderecord, and confins the accuracy of the
state court’s recitation of thevidence presented at trial.
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The Gang Feud and Prior Shootings

Robert Quinn, a detective inghgang suppression unit, testified
about African—American criminal street gangs in Sacramento.
Sacramento is a “red” town; éhBloods outnumber the Crips by
three-to-one. The three major groups of Bloods are the
Meadowview Bloods, the Oak faBloods, and the Del Paso
Heights Bloods. Because there acemany Bloods, there is a lot of
Blood—on-Blood crime, feuds between subsets. The largest subset
of the Oak Park Bloods is FAB, Fourth Avenue Bloods, now
known as “Fuck A Bitch.” The mpnary activities of FAB are
robberies, shootings, gun possessiand narcotic sales. The Elm
Street Bloods is a subsettbe Del Paso Heights Bloods.

Grant and Scott are active FAB mbers. Jumal Gray is a Blood,
although his set is unknown. @ui did not have enough evidence
to say that Dixon was a gang mesnbPerell Mark Waters, the
victim, was a member dhe EIm Street Bloods.

A series of violent crimes beegn FAB and the EIm Street Bloods
began in 2009. It began with the robbery of Tommy Martinez,
known as Tommy Guns, a membertioé Beast Mob or EIm Street
Bloods. This crime was followetty a fistfight, a running gun
battle, and several unreportedostings. Arguments or problems
between gangs are known as funks; the individual gang members
have beefs.

In November, Scott, known as Nootie or Nutchy, suffered a gunshot
wound to his shoulder when his car was shot at during one of the
shootings. Grant was shot at thensaday, although he was not hit.
They believed the EIm Street Bloodsere responsible, especially
Waters and two others known as Baby Joe and G—Parkway.

Scott discussed the shooting wittavola Fields. Fields is the
mother of Latorria Jones, who weéscott’s girlfriend at the time
(they later married). Scott was angry about the shooting because his
daughter could have been in the ead killed. Fields told him to

“let it go.” Scott said no; he vgafrom FAB and “we don't play that
way.” Fields told the police she dm& Scott threaten to kill Waters
and Baby Joe. “I'm going to get them. Them niggas is dead. I'm not
playing.” At trial, she claimed she had lied because she was angry
with Scott. She testified Scott sdid would retaliate and Grant said

he had Scott's back. She told thelice that Grant had said, “FAB,
you know | got your back, whatever you need done, | got it—I got
it, you know. We keep ‘em ready.”

Two weeks before the shootingekls heard clicking coming from

one of her bedrooms. She knew it was a gun. She told the police she
walked in and saw Scott with a nine-millimeter gun. He said it was
the type of gun used earlier to shdm. At trial, Fields said she
also lied about seeing the gun because of her anger at Scott.
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Text Messages

The police went through thousandt text messages between the
parties involved. There were v&al text messages relating to
robberies or “licks.” Some wembout retaliating. On November 27,
2009, Grant texted ScotfThis little bitch | knowis having a party.
We can try catch one of the Elm Street niggas slippin’.” On
December 10, there were sevetakt messages about Waters
winning $4,000 at dice. The day of thleooting, Grant texted Scott,
“So wassup, blood? We keep sayimg fittin’ to get blood, and we
ain’t did shit, blood.” The next ¥ message read, “Don’t matter.
We always going to be able totdgam. | got the address and shit,
but we hittin’ Mark tonight.”

The Shooting

On December 15, Grant texted Gray, who went to his apartment in
his white Buick? Gray also picked up SttoScott had a .22—caliber
semiautomatic gun and Gray gakies nine millimeter to Grant.
Later, they met up at May Street, € that’'s where we kick it at.”
They smoked weed and Dixon joined them. They left in Gray’s car
to “hit a lick,” commit a robbery. ltvas planned right there; Gray
thought it was a spur of the montadecision. They discussed it in
the car.

First, they went to the AM/PM where each person gave Gray $5 for
gas. Scott went inside to pay fib. He was wearing a multicolored
jacket. Then they went to the Woodbridge Apartments to do a
robbery. Grant still had Gray’s gun. Gray assumed it would be used
in the robbery. At the apartmentSrant told Gray where to park.
Gray understood he would be thetayeay driver and backed into
someone’s parking space. Thehat three got out and walked
behind the apartments. Gray stayed in the car and smoked
marijuana.

The next thing Gray heard wasinshots. Dixon came running to
the car before the shots stopped. He said he ran over a girl. Dixon
said “go,” and Gray drove awaglowly; Scottand then Grant
jumped in.

Miguel McGrigg lived at the Wodatidge Apartments and Waters
was his neighbor. He was in his ednout to go to the store when he
saw Waters walk by with aboutdr other men. A few seconds later
he heard shots, about a dozen.dd& two shooters; one on either
side of Waters’s car. The o the passenger side was tall and
thin and wore a multicolored jacket; the one on the driver's side was
shorter® The bullets went through teiver’'s windshield, but none
appeared to hit Waters. Waters got of the car and looked at one

% Gray pled to attempted robbery and voluptaanslaughter for thieenefit of a gang. He
received a sentence of 21 years and six montpsson in exchange faestifying truthfully for
the People. [footnote in original text]

3 Grant is six-foot four-inches and Scott is fil®t seven-inches. [footnote in original text]
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of the shooters. Waters was th&mot. McGrigg saw one man run
when the shooting started.

After the shooting, McGrigg went tais apartment and had his wife
call the police. He then went to Waters, and saw bullet holes in his
stomach. A white car left quickly.

When the police arrived, Waters was lying on his back next to his
car. The engine was running atfte car was pushed up against
another car. Waters was breathibgt did not respond to questions.
He was bleeding from bullet holes the left side of his body.
There were nine bullet holes the windshield and four in the
driver's window. The police found seven .22—caliber casings and
four nine-millimeter casings.

Waters was pronounced dead soonrdfte arrived at the hospital.

The cause of death was a gunshot wound to the abdomen that hit his
large and small intestines andslaorta (the largest blood vessel),
cut his ureter in half, hit his ler, and then exited his body. Waters
had seven gunshot wounds.

After the Shooting

After the shooting, Gray drove to Dixon’s nearby apartment
complex and dropped him off. Grdyeard police sirens so he
returned to the apartment coleyp. Grant called Dixon to find out
which apartment was his and Dixon, who had changed clothes,
came out to meet them. Everyowas panicking. Gray saw Grant
wash his hands with bleach. At the preliminary hearing, Gray
testified both Grant and Scott washed their hands with bleach. They
said, they “got him.” Grant said‘My cousin said rock, so |
rocked.” Dixon was “freaked outNo one talked about a robbery.
Gray thought he and Dixon “gotgyjed.” They were told it was
going to be a robbery when it was a murder.

Dixon’s girlfriend, Ciara Gore, and hssster lived in the apartment.
Gore told the police she was in bed when Dixon called and asked
her to open the door. Five men rushed in, all scared and nervous.
One had a gun. They washed the gun with bleach. Dixon
maintained he did nothing and Gtamonfirmed this. Gore told the
police that Grant said he caugMaters by his car and shot him.
They shot him because he wagnfr EIm Street. No one mentioned

a robbery.

That night, shots wereréd into Scott’s car.

Grant and his girlfriend went to a Days Inn after the shooting. They
went to the motel because of atthappened to Waters. Grant was
afraid due to threats. The nexight, Grant sent a text message,
“Got a nine for sale, asking 50.”

Defendants’ Statements

The police interrogated all three defendants and the videotape of
each interrogation was played to that defendant’s jury.

4
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The police questioned Dixon twice. the first interview he denied
any involvement in the shooting; he claimed he was with his “baby
mama” that night, “whatever nighy’all are talking about.” He
eventually admitted he was presex the shooting in the second
interrogation. He knew both Scott and Grant had guns. They saw
Waters and someone else wallkhis car and followed them. Dixon
was behind Scott and Grant. Grant said something to Waters'’s
companion who replied he did natant any problems. Scott and
Grant pulled out their guns and started firing. Both fired. The man
with Waters ran and Dixon ran. Dixon bumped into a girl as he ran.
The shooting was still going on.

Dixon said the robbery was Scotitkea. Waters had marijuana and
money from a dice game. They tdidn that if he came, he would

get half. Dixon was “definitely” not there to kill Waters.
Afterwards, he asked what happersdl they told him to shut up.

He asked to be taken to his sigeAt his sister’'s, Grant and Scott
washed up and asked for bleaEhxon thought they shot Waters
for payback.

The police also questioned Grant twice. The first time, he denied
any involvement and suggested that Scott did the shooting by
himself. The second interrogation was lengthy and Grant eventually
admitted his involvement. Grant said they went to the apartments to
rob Waters because he had money. When Waters came out,
however, Scott wanted to shoot him. Grant gave the nine-millimeter
gun to someone named Kev. WHeeott shot, Grant ran.

Later, Grant admitted there was no Kev. Only he, Scott, and Dixon
were present. Dixon ran. Grant staddhe window of Waters'’s car
and told him he “needed everytli” Scott said no and started
shooting. Grant said Scott took then from him. Grant eventually
admitted he shot into the car, but claimed he did not hit Waters. He
said Scott took his gun and fired three more times.

Scott was questioned only once. He said he knew nothing about
Waters’s murder except that pee@aid he was supposed to have
done it. Scott repeatedly deniedvaas at the shooting, even though
the police told him that witnessesthsaid he was there. His denials
continued when the police confronted him with cell phone records
showing that his phone was in the area. He claimed he was in the
south area cheating with another dirhter, he said he did not know

if he was in the south area.

Only Scott presented a defensetrél. Tiffany Miller, the mother
of Scott’s child, testified Scott was her apartment that night from
8:30 until 11:00.

Convictions and Sentencing

The jury found Grant guilty of first degree murder (Pen. Code,
§ 187), with a robbery speciatircumstance (8 190.2, subd.
(@)(17)(A)), and attempted robbef§ 664/211). The jury found the

* Further undesignated statutory references aifeet®enal Code. [footnote in original text]
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firearm (8 12022.53, subd. (b)) & (d)) and gang (8 186.22, subd.
(b)(1)) enhancements true as totbobunts. At sentencing, the trial
court found Grant in violation gbrobation, terminated probation,
and sentenced him to the midtermfa@fir years in prison on a prior
burglary charge. Orcount one, the murder charge, the court
sentenced Grant to lifeitiout parole, plus 25ears to life in prison

on the greatest firearm enhancement, plus ten years for the gang
enhancement. The court stayed sentence on count two, the
attempted robbery, purant to section 654.

The jury found Scott guilty of first degree murder (8 187), with a
robbery special circumstanc 190.2, subd. (a)(17)(A)), and
attempted robbery (8 664/211). The jury found the firearm
(8 12022.53, subd. (b), (c) & (d)) and gang (8 186.22, subd. (b)(1))
enhancements true as to both ceuwrtt sentencing, Scott made an
oral motion for a new trial, wbh the court denied. The court
sentenced Scott to life withoyiarole on count one, the murder,
plus 25 years to life in prison on the greatest of the firearm
enhancements, plus 10 years in prison for the gang enhancement,
and stayed sentence on count two, attempted robbery.

People v. Scott, No. C068543, 2013 Cal. App. Unpub. LEXIS 8861, 2013 WL 6485269, at

(Cal. App. 3 Dist., 2013) (unpublished).
1. Direct Appeal
Petitioner timely appealedd the California Court of Aggal affirmed the judgment of
conviction on December 10, 2013. Id. at *3, 20UB 6485269 at *1. The California Supreme
Court denied review on March 19, 2014. Lodged Doc. No. 26.

[I. State Habeas Proceedings

Petitioner did not file any ate habeas corpus petitioctsallenging his convictions.

V. Federal Habeas Proceedings

The instant federal petition was fil®n June 16, 2015. ECF No. 1. Respondent

answered on September 17, 2015. ECF No. 1fitidper filed a traverse on February 9, 2016.

ECF No. 22.
STANDARDS GOVERNING HABEAS RELIEF UNDER THE AEDPA

28 U.S.C. § 2254, as amended by the Antiterrorism and Effective Death Penalty Ag

1996 (“AEDPA”), provides in relevant part as follows:

(d) An application for a writ of haas corpus on belaf a person
in custody pursuant to the judgmeofta state court shall not be
granted with respect to any clatirat was adjudicated on the merits

6
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in State court proceedings unlélse adjudication of the claim —

(1) resulted in a desion that was contrary to, or involved an
unreasonable application of, cleargstablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.

The statute applies whenever the state court has denied a federal claim on its merits,

whether or not the state court explainedetssons._Harrington v. Richter, 131 S. Ct. 770, 785

(2011).
The phrase “clearly established Federal law8 2254(d)(1) refers tthe “governing legal

principle or principles” prewusly articulated by the SuprenCourt. _Lockyer v. Andrade,

538 U.S. 63, 71-72 (2003). Only Supreme Cpuecedent may constitute “clearly establishec
Federal law,” but courts may lod& circuit law “to ascertain wdther...the particular point in

issue is clearly established by Supreme Coratedent.”_Marshall \Rodgers, 133 S. Ct. 1446

1450 (2013).
A state court decision is “contrary to” ctaestablished federal law if the decision

“contradicts the governing law set forth in [tBapreme Court’s] cases.” Williams v. Taylor,

529 U.S. 362, 405 (2000). A stataucodecision “unreasonably apmiefederal law “if the state
court identifies the correct rule from [the Seipre Court’s] cases but t@asonably applies it to

the facts of the particular statagumer’s case.”_ld. at 407-08. istnot enough thdhe state court
was incorrect in the view of the federal habeawsrt; the state court dsodn must be objectively

unreasonable. Wiggins v. Smjt539 U.S. 510, 520-21 (2003).

Review under § 2254(d) is limited to the recordttivas before the state court. Cullen y.
Pinholster, 131 S. Ct. 1388, 1398 (2011). The questitims stage is wdther the state court
reasonably applied clearly establidifederal law to the facts befate Id. In other words, the
focus of the § 2254(d) inquiry is “on what at&t court knew and did.Id. at 1399. Where the
state court’s adjudication is set forth in a re@sbapinion, 82254(d)(1) revieis confined to “the

state court’s actual reasoningfid “actual analysis.” Frantz v. Hazey, 533 F.3d 724, 738 (9tl

—

Cir. 2008) (en banc).
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Relief is also available under AEDPA where 8tate court predicatéts adjudication of
a claim on an unreasonable factual determination. Section 2254(d)(2). The statute explic
limits this inquiry to the evidence that was beftive state court. Evdactual determinations
that are generally accorded heightened deferesnch, as credibility findings, are subject to

scrutiny for objective reasonabkss under § 2254(d)(2). Seellst-El v. Dretke, 545 U.S. 231

(2005) (ordering habeas relhere state court denied Batson claim on the basis of an
unreasonable factual finding that the prosecatasserted race-neutral reasons for striking
African American jurors were true). State ddactual findings do not bar federal habeas reli

under 8§ 2254(d)(2) where they are made according to a flawed process, see Taylor v. Ma

366 F.3d 992, 999-1001 (9th Cir.), cert. denet3 U.S. 1038 (2004), or where they are

\1%4
—

idox,

substantively unreasonable in light of the eviepresented in the state proceeding, see Widgins,

539 U.S. at 528.
Where one of the § 2254(d) exceptions applies, relief is not barred by AEDPA and

federal habeas court decides the clailmao. See Panetti v. Quarterman, 551 U.S. 930, 94

(2007). Accordingly, to prevail in federal heds proceedings, a patitier must establish the
applicability of one of the § 225d) exceptions and also mussalaffirmatively establish the

constitutional invalidity of his custody undere-AEDPA standards. Frantz v. Hazey, 533 F.3

724 (9th Cir. 2008) (en banc).
DISCUSSION

Claim One: Batson Claim

A. Petitioner’'s Allegations and Rsent State Court Record

Petitioner alleges that his edjpaotection rights were violatesthen the trial court failed

to follow proper procedures mesponding to his motion undBatson v. Kentucky, 476 U.S. 79

(1986). ECF No. 1 at 33.

The immediate Batson challenge focusedwo prospective jurors — Ms. Murphy
(“P.M.”), and Ms. Roberson (“S.R.”) — both of whare African-American. The court notes tl
1
1
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petitioner asserts that onlyrée African-Americans were seated as prospective jUr&&F
No. 1 at 7. The court finds it impossible to verify this contention, however, because the ju

guestionnaires did not call for thace or ethnicity of potential jars, see, 2 Aug. CT at 1-58, a

or

nd

the record of proceedings oretBatson motion does not include any information about the racial

composition of the venire or those prospectpivers who were questioned on voir dire, see R]
80-84. In any event, the proseautiused peremptory challenges to excuse P.M. and S.R. A
RT at 236, 274. Defense counsel then maBataon motion challenging the propriety of the
prosecution’s dismissal of these two prospeqgtivers. 1 RT at 80. The court will summarize
the background, questions, and respsnglevant to these prospeetjurors before turning to th
Batson motion.

1. ProspectivdurorP.M.

P.M. was employed as a schboks driver at the time of jurselection. 2 Aug. CT at 48.
The trial court asked P.M.’s juror group whether any had a family member or close friend
had been arrested for any criminal offense, slrelresponded that her brother had been arres
for burglary. 1 Aug. RT at 188. P.M. noted that brother had received a 113 year sentencg
that crime because he was sentenced under California’s Three Strikes Law. Id. at 189. T
court asked whether she felt “the system” had éaeaer brother unfairly and P.M. answered t
she did not._Id. Of her brotheiitscarceration, P.M. noted “[t]hattbe life he chose to live.”_Id
Under further questioning about her brother’s cotion, P.M. stated that she felt his defense
attorney had done an adequate job, that theepubder and law enforcement had been fair, ang
that she had no concerns aboutjtitgye in her brother’s cased. lat 189-190. She stated that {
had not maintained any contact with her brosiace his incarceration. Id. at 190. In her
guestionnaire, P.M. also wroteatha relative had been arrested“escape.” 2 Aug. CT at 48.
When the trial court inquired about this, sheestdhat the same brotheho had been arrested
for burglary had also escaped from jails in Battel Sutter Counties and an unspecified priso

Texas. 1 Aug. RT at 220. She reiterateat she had no contact with him. Id.

® Defense counsel used a peremptory challeng&dose a third African American prospectivel
juror — Michael Cole. Aug. RT at 236.

r
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Defense counsel asked P.M. whether she dvbale any problem considering an alibi
the testimony of an alibi withess@she stated that she would ntid. at 229. She also stated
that her brother’s aforementioned circumstamweesld not “tip the playing field” against the
defendant._ld.

The prosecution asked P.M. about her fegitoward her brotins sentence and she
simply stated that she would never see him aglainat 232. P.M. also noted that her contact
with her brother prior to his incarceration hagkh infrequent and thahe primarily learned of
his circumstances through their parents. $the stated that her parents had accepted her
brother’s sentence “for what it was.” Id. &prosecution asked whether P.M. had any proble

with her brother’s senten@nd she reemphasized tha¢ shd not. _Id. at 232-233.

2. ProspectivdurorS.R.

S.R.’s questionnaire indicated that she wapleyed in the civil sevice for the state of

California. 2 Aug. CT at 47. #Hlso indicated that ghhad attained a master’s degree in socia

work and had previously been employed by thagesDepartment of Justice and the Sacramento

County Jail._Id. At the time dfial, she stated that she worked for a state program called “E
Woman Counts” which admistiered funding enabling low-income women to receive
mammograms and clinical breastexs. 1 Aug. RT at 255.

The trial court inquired whether S.R.’s jugyoup had any family member or close frien
who had been arrested. Id. at 241. S.R. indidhteher father hadhg ago been arrested for
driving under the influence and thatwenty years prior, one of her brothers had been arreste
armed robbery, but had since reformed. Id. Shestiged that, within #hpast year, a different
brother had been arrested for armed robbery by the Sacramento Police Department. Id. a
242. S.R. stated that she thouglat ¢ifificers from that departmenad treated her brother fairly
Id. at 242. She noted that her brother’s armed robbery had been committed against their
and that she was primarily thinkimdg her mother’s protection. IdS.R. related that her brother
case was still pending and was being prosecuteddogame district attorney’s office as the
immediate case. Id. at 243. The trial court dsRdR. whether any of heelatives’ experiences
1

10
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with law enforcement or the criminal justice gratwould spill over into the current case. Id.
244. S.R. hesitated a moment befaelying that they would not. Id.

S.R. was subsequently asked whether slampiclose acquaintance had ever been the
victim of a crime. _Id. at 250. She stated tiragddition to her brother’s armed robbery of the
mother, her car had been stobgproximately fifteen yearga. 1d. The perpetrator was
arrested, her car was returned, and she did et ioecome to court in connection with that
incident. Id. at 250-251.

Defense counsel inquired about whetherrbeently arrested bro¢r had used a gun in
the armed robbery of their mother. Id. at 261. St&ed that her brothbad used a knife._Id.
Defense counsel noted that therent case involved allegatiotieat defendant had used a gun
and was part of a gang. Id. In light of thedlegations, defense counsaked what S.R. felt
about her ability to serve on thase and she responded that shedctadrve and be fair.”_ld.

The prosecution asked whether S.R.’sleotvas currently incarcerated in the
Sacramento County Jail and she replied in thenadfiive. 1d. at 267. Asked whether she visit
or wrote to him, S.R. replied thahe intended to both but hadn’t yéd. She stated that she ha
not spoken to him since his arrest. Id. Thespcution asked whethereshad met the district
attorney associated with her brother’s casié site knew which district attorney was involved
and S.R. replied in the negative to both questiold. Next, the presution inquired whether
S.R. felt that she could judge the current das®y given her brothes situation and she
responded in the affirmative. Id. at 268. Sheeddhat she believed in her ability to put her
brother’s circumstances aside because she “[ktfegfe circumstances partially . . . and [her]
brother was under the influence of drugs andahdt he did because of that.” Id. Asked
whether she believed her brotheosld have been arrested, shplied “absolutely.” _1d. Then
the prosecution asked whether she would hayecancerns rendering a guilty verdict against
defendant knowing that he would be in gzene jail where her brother was currently
incarcerated. _Id. S.R. stateatlht wouldn’t bother her. ld Finally, the prosecution asked
whether S.R. thought the burden of proof iniegral trial should be higher than beyond a

reasonable doubt, and she replied “I danink it can be.”_Id. at 273.

11
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3. BatsorMotion
As noted above, the prosecutor used petempghallenges against P.M. and S.R.

Defense counsel then brought a Batsmtion which the trial court denied:

Mr. Deckler: Judge, | informed the cduhat | would be making a
Batson-Wheeler Motion.

The first juror that caused conosr in my mind, is Ms. Murphy, a
black juror. There was nothing mer background that seemed to
indicate that she woulde pro defense, pro MBcott. If anything,
her answers could be cadesred pro prosecution.

And then Ms. Roberson, the mosteat juror to be excluded, black
female, her background is basically total law enforcement. She
worked for DOJ. She worked for the jail. She was not particularly
sympathetic towards her brotha&rho she has already come to the
conclusion robbed her mother. And tlesven before the trial. So
not only did she not express sympathy towards her brother, she
expressed an antipathy towards hirm fact, she gave the reason
that he committed the crime. She said it was because of his drug
background.

So there was nothing in her lkgcound to lead anybody to believe
that she was going to be favoring .M8cott, favoring the defense.
Again, if anything, she woullde favoring the prosecution.

| am concerned these two most recent challenges that these jurors
are being challenged only on a racial basis.

The Court: All right. In this case the court is aware of the defense
burden in showing that the juraase being challenged for a racially
discriminatory reason.

In this case the court finds asMs. Murphy, that she indicated that
her brother was to be in prisonseatially, for something like 114
years, which is an incredibly long time for a burglary case. And
although she indicated sligdn’'t have a problenwith it, she said

she would never see him again. And she is the one that brought up
the fact that he was a three lsts and how long his sentence was.

And although she said that it dibt bother her, | think that the
People could find that that would be a concern, that she does have a
brother who for only a burglary iscarcerated for such an extended
period of time and that she expsed concern that she would never

be able to see him again.

So | think that the People certainly have a race-neutral reason for
excusing Ms. Murphy, who was a prospective juror.

As to Ms. Roberson, | also find that there is a valid race-neutral
reason to excuse her. Althoughr Imother was the victim of the

12
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brother who committed the armed robbery with a knife, she
indicated that she had intendedgo see him in jail, just has not
done that yet, but she intendedchave contact with him.

He is clearly, in her mind, in custy in the same facility as the
defendants in this case. They’re both in the Sacramento County
Jail. So | think that there could certainly be some concerns in that
regard, as well as the fact that she made an excuse as to why she
felt the brother had committed tlaemed robbery, that it was only
because of drugs. So she has somewhat attenuated his conduct by
giving him an excuse that it was the drugs that made him attack the,
mother who is now deceased. inththat could be a concern for

the prosecutor, as well as the fHwt she is a social worker, which
tends to be an occupation that some prosecutors are concerned
about.

So | am going to make a finding that these jurors were excused for
race-neutral reasons. Howevieagm going to permit Ms. Brown to
augment the record or commemt anything that the court said.

Ms. Brown: Actually, everything that youHonor just said were
the reasons that | wrote down for challenging both of those jurors.

The only thing | wanted to adés that there was an African
American male, Mr. Cole, who had nothing of the sort in his
background. He had military background. His son had only had an
arrest or a citation for a lightrdicket, and he was perfectly suited
for this jury, it seems to the People; however, the defense
challenged him.

So | would just like to note that he was an African American male
on this jury who would have ba perfectly acceptable to the
People, and I'll leave it at that.

1 RT at 80-84.

B. The Clearly Established Federal Law

Purposeful discrimination on the basis of racthe exercise of peremptory challenges
violates the Equal Protection Clause of thetéthStates Constitution. See Batson, 476 U.S.

Johnson v. California, 545 U.S. 162 (2005). So-ddatson claims are evaluated pursuant t(

three-step test:

First, the defendant must mak&at a prima facie case ‘by showing
that the totality of the relevant facts gives rise to an inference of
discriminatory purpose.’ [Citations]. Second, once the defendant
has made out a prima facie case tturden shifts to the State to
explain adequately the racial adusion’ by offering permissible
race-neutral justificatios for the strikes. [Citations.] Third, ‘[i]f a
race-neutral explanation is tendgyréhe trial court must then decide
... whether the opponent of theilst has proved purposeful racial
discrimination.’ [Citation.]

13
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Johnson, 545 U.S. at 168 (footnote omittedg; also Tolbert v. Gomez, 190 F.3d 985, 987-88

(9th Cir. 1999) (en banc).
At the third step of Batsofithe trial court determines vetther the opponent of the strikg

has carried his burden of prog purposeful discrimination.Purkett v. Elem, 514 U.S. at 765,

768 (1995). Although the burden remains with thie@ant to show purposeful discrimination,
the third step of Batson primarily involves theitioé fact. After the pssecution puts forward a
race-neutral reason, the coigrequired to evaluate “the persueeness of the justification.” 1d,
To accept a prosecutor’s stated nonracial reasioagourt need not agree with them. The

guestion is not whether the g@dtreason represents a soundegia judgment, but “whether

counsel’s race-neutral explanation for a peremptballenge should be beved.” Hernandez v
New York, 500 U.S. 352, 365 (1991) (plurality omin). This credibilitydetermination must be
made in light of the totality of the relevaiicts about a prosecutor'sruct. _Batson, 476 U.S.

at 94; see also Hernandez, 500 U.S. at 363.

C. The State Court’s Ruling

Petitioner raised this clailon direct appeal. Because the California Supreme Court
denied discretionary review, the opinion of thédifdemia Court of Appeatonstitutes the last
reasoned decision on the merits @the subject of habeas reviawthis court._See Yist v.
Nunnemaker, 501 U.S. 797 (1991); Ortiz v. Yates, 704 F.3d 1026, 1034 (9th Cir. 2012). The

court of appeal ruled as follows:

“Both the state and federal Constitutions prohibit the use of
peremptory challenges to remove prospective jurors based solely on
group bias. (Batson, supra, 4¥BS. at p. 89, 106 S. Ct. 1712,
Wheeler, supra, 22 Cal.3d ap. 276-277, [ ].) Recently, ‘the
United States Supreme Court reaffirmed that Batson states the
procedure and standard to leenployed by trial courts when
challenges such as defendants are made. “First, the defendant must
make out a prima facie case by ‘showing that the totality of the
relevant facts gives rise to arference of discriminatory purpose.’
[Citations.] Second, once the defant has made out a prima facie
case, the ‘burden shifts to the ®t&d explain adequately the racial
exclusion’ by offering permissible race-neutral justifications for the
strikes. [Citations.] Third, ‘[i]f a race-neutral explanation is
tendered, the trial court must thdecide ... whether the opponent

of the strike has proved purgeful racial discrimination.’
[Citation.]” * [Citation.] The high ourt clarified that ‘a defendant
satisfies the requirements of t8an’s first step by producing

14
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evidence sufficient to permit theial judge to draw an inference
that discrimination has occurred.” [Citation.]” (People v. Guerra
(2006) 37 Cal.4th 1067, 1100; acd People v. Williams (2013)
56 Cal.4th 630, 649.)

We consider the entire record before the trial court in deciding
whether a prima facie case wasathtbut certain types of evidence
may be especially relevant, suah whether the opponent has struck
most or all of the members ofeghdentified group from the venire,

or has used a disproportionate m@nof his peremptory challenges
against the group; that the jusoin question share only the
characteristic of their membership the group; and whether the
opponent failed to engage these same jurors in more than desultory
voir dire. (People v. Bonilla (2007) 41 Cal.4th 313, 342 (Bonilla).)

“Although the prosecutor’'s excusal afi members of a particular
group may give rise to an inferenaeimpropriety, especially if the
defendant belongs to the same group, that inference, as we have
observed, is not dispositive. [Citations.]” (People v. Crittenden
(1994) 9 Cal.4th 83, 119.) “ ‘As a practical matter, however, the
challenge of one or two jurorsan rarely suggest a pattern of
impermissible exclusion.” [Citatior}s (Bonilla, supra, 41 Cal.4th

at p. 343.) “[T]he small absolutezsi of this sample makes drawing

an inference of discriminationdm this fact alone impossible.”
(Ibid.)

The three-step Batson analysis “is not so mechanical that the trial
court must proceed through each die step in ritual fashion.”
(People v. Adanandus (200¥%7 Cal.App.4th 496, 500.) “Though
not strictly required, it is the bett practice for the trial court to
have the prosecution put on the netds race-neutral explanation

for any contested peremptory challenge, even when the trial court
may ultimately conclude no prima facie case has been made out.”
(Bonilla, supra, 41 Calth at p. 343, fn. 13.)

“When a trial court denies a Wheeler motion without finding a
prima facie case of group bias, the appellate court reviews the
record of voir dire for evidenc® support the triacourt’s ruling.
[Citations.] We will affirm the ruling where the record suggests
grounds upon which the prosecutor might reasonably have
challenged the jurors in question. [Citation.]” (People v. Farnam
(2002) 28 Cal.4th 107, 135.) “Because Wheeler motions call upon
trial judges’ personal observatigna/e view their rulings with
‘considerable deference’ on appe@itation.]” (People v. Howard
(1992) 1 Cal.4th 1132, 1155.)

Scott contends he demonstrated a prima facie case of discrimination
because the People used peremptory challenges to remove two of
the three African—American prospeet jurors. He argues these two
prospective jurors gave pro-pemsition answers, supporting the
inference that they were remalor discriminatory reasons.

15
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Although the trial court did not ugke term “prima facie case,” we
read the record to show that ttreal court found Scott failed to
make a prima facie case. We egrwith the trial court that the
record of voir dire provides race-uteal reasons for excusing P.M.
and S.R. and Scott failed to provide evidence sufficient to support
an inference of discrimination.

Relying on Ninth Circuit cases (Jo$on v. Finn (9th Cir. 2011) 665
F.3d 1063, 1069; Williams v. Runnels (9th Cir. 2006) 432 F.3d
1102, 1107-1108), Scott contends the trial court erred in
considering what it perceived aseaneutral reasons for removing
these jurors. As he recognizes, however, our Supreme Court has
held that such consideration &ppropriate and we are bound to
follow our Supreme Court._(Auto duity Sales, Inc. v. Superior
Court (1962) 57 Cal.2d 450, 4586.) Our Supreme Court has
repeatedly considered race-neuteasons appearing on the record
to find that no prima facie caseas established. (E.g., People v.
Streeter (2012) 54 Cal.4th 205, 2Pwhere record of voir dire
showed race-neutral reasons ffecusal of three African—American
prospective jurors, no inference of discriminatory purpose];
People v. Davis (2009) 46 Cal.4th 539, 584 [no inference of
discrimination where “obvious rageutral grounds” for challenges

to five Hispanic-named prospeatiyurors];_People v. Avila (2006)

38 Cal.4th 491, 554 [prospective juror's answers “disclosed a
number of ‘reasons other thancia bias for any prosecutor to
challenge her’ "].)

Here, the prosecutor raised hemcerns about P.M. and S.R. in
guestioning them. This is not a caskere the excused jurors were
asked no or only perfunctory quests, the type of evidence that
supports an inference of discrimation. (See People v. Kelly (2007)
42 Cal.4th 763, 779.) The primary concern with P.M. was her
brother’s lengthy sentence for buag). As P.M. stated, she would
not see him again. Although P.M.opessed that neither she nor her
parents “had a problem” witlthe sentence, his fate was a
legitimate, race-neutral concetnThe race-neutral reasons for
excusing S.R. were even strongéAs we noted ante, Scott
exaggerates S.R.’s law enforcement background, which was
decades in the past. She had a degree in social work and
“[p]leremptory challenges badeon a juror's experience in
counseling or social sdces is a properace-neutral reason for
excusal. [Citation.]” (People v. Clark (2011) 52 Cal.4th 856, 907—
908.) Her brother was facing pemsition by the same district
attorney and was housed in the same jail as Scott, and she intended
to see him—a fact emphasized bg fheople and the trial court. We
also find highly significant the fachat she hesitatiebefore saying
there would be no spillover effect from her brother’s case into the
current case. Further, she partiadlycused her brother’s behavior

® Scott challenges the ttieourt for misstating P.M.’s testiomy as expressing a concern that h
parents would miss her brother due to his incataa. He also claims the trial court improper
found P.M. raised the issue of three strikes wihefact her referenceas in response to the
court's question. We find thea@d shows race-neutral reasons for excusing P.M. and S.R.
without relying on the challenged obsations. [footnote in original text]
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as being due to drug addom, suggesting she might be
sympathetic to a defendant whees here, drugs were involved,
and that she did not have the stpetrsonal responsibility mindset a
prosecutor would tend to prefer. “ @ of the most regular uses of
peremptory strikes is to eliminatiem the final jury venire persons
whom either side believes will leo sympathetic to his opponent.’
[Citation.]” (People v. Dunif1995) 40 Cal.App.4th 1039, 1054.)

The dismissal of two prospectiverqus is too small a sample alone

to show a pattern of discriminati. (Bonilla, supra, 41 Cal.4th at

p. 343.) Moreover, the People didtrexcuse all African—American
prospective jurors. M.C. was an acceptable juror who was excused
by the defense. That the People ated him was an indication that
the exclusion of P.M. and S.Rvas not due to their race. (See
People v. Lenix (2008) 44 Cal.4th 602, 629 [People’s acceptance of
panel with Black juror stronglguggests race not a motive].)

Our consideration of the relevafatctors and review of the record
fail to support an inference that the People excused either P.M. or
S.R. on the basis of her race. Tthal court did not err in denying
Scott’s Batson—Wheeler motion.

Lodged Doc. 24 at 12-16.
D. Objective Reasonabless Under § 2254(d)

1. Trial Court’s Aplication of Batson

There is no question that thelevant, last reasoned d&ion for AEDPA purposes on thi
issue belongs to the state court of appeal -otkfmed supra. Nevertless, the court believes
analysis of this issue will be aided by an eradilbn of how the superiaourt applied Batson to
the facts before it. After petitioner’s counsailsed his Batson motiothe trial judge began by
stating that she was “aware of the defense burdehawing that the jurorare being challengec

for a racially discriminatory reason.” 1 RT&&. Rather than determig whether a prima facig

J7

showing had been made, however, the judge preceedmediately to steps two and three of the

Batson analysis, which were misapplied.

The judge did not require the prosecutosatisfy her step two bden of stating valid,
race-neutral reasons for her ls@t$, as Batson requires. keatl, the trial judge took it upon
herself to supply various race-neutral reasonishvtine prosecutor might have considered wh¢
she struck both jurors. Id. at 82-83. The judgmtrelied solely on these potential explanatio
to “make a finding” that the jurors had been esaemlifor race-neutral reasons. Id. at 83. This
analytical process is impossilitesquare with the test ti&ipreme Court announced. in Batsor
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which demands that the prosecutor offerdwtual reasons for striking the jurors and that the
court make a credibility deterrmation about those stated reasorfS8ee Johnson 545 U.S. at 17

Snyder v. Louisiana, 552 U.S. 472, 477 (2008).

In this case, after the ttipudge had already reached her conclusion, she offered the
prosecutor “a chance to augment the record or carhoreanything that theoart said.” 1 RT at
83. The prosecutor quickly agreetth the trial court’s favordb findings, adding only that
defense counsel had also struck an Afriéamerican juror — Michel Cole — whom the
prosecution would have accepted. Id. at 83-84. Jites the fact augmentation of the record
does little to rehabilit@ the trial court’s moneous and unreasonablebgation of Batson.

2. The Court of Appeal’s Opinion

The court of appeal denied petitioner’s slafter concluding that the trial court had
properly determined that petitioner failed to malgrima facie showing of discrimination. Thi
finding constitutes an unreasonable application a§@aand, to the extent it amounts to a fac
finding, an unreasonable determination of #et$ under section 2254(d)(2). The record sho
unequivocally that the trial court never explicilgldressed the questionwafiether petitioner ha
made a prima facie Batson showing. As notealva, the trial judge briefly mentioned that she
understood the “defense burden,” ldrolly failed to articulate theontours of that burden or
explicate the standard she vegplying. Batson sets the movant two tests: the prima facie
showing of purposeful discrimination at the first step, and the ultimate establishment of tha

discrimination at the third. 476 8. at 97-98. At the first step:

“[A] defendant may establish prima facie case of purposeful
discrimination in selection of the petit jury solely on evidence
concerning the prosecutor's exseciof peremptory challenges at
the defendant's trial. To establish such a case, the defendant first
must show that he is a membmra cognizable racial group, and
that the prosecutor has exerciggdemptory challenges to remove
from the venire members of the defendant’'s race. Second, the
defendant is entitled to rely on the fact, as to which there can be no
dispute, that peremptory challges constitute a jury selection
practice that permits ‘those tosdriminate who are of a mind to
discriminate.” Finally, the defendamtust show that these facts and
any other relevant circumstances raise an inference that the
prosecutor used that practice é&clude the veniremen from the
petit jury on account of their race.”

18
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Id. at 96. The record provides no indication whatsoever that the trial court was evaluating
petitioner’s claim under this rubridnstead, as noted supra, thel court proceeded immediate
with an erroneous, conflated digption of steps two and three.

Even if the trial court intended to apply the actual first step test, its articulated ratior

denying petitioner’'s motion cannot be squanatth the Supreme Cotis direction that:

We did not intend the first step to be so onerous that a defendant
would have to persuade the judge — on the basis of all the facts,
some of which are impossible rfdhe defendant to know with
certainty — that the challenge svenore likely than not the product

of purposeful discrimination. Inshd, a defendant satisfies the
requirements of Batson'’s first stby producing evidence sufficient

to permit the trial judge to draw amference that discrimination has
occurred.

Johnson, 545 U.S. at 170. The trial court’s reampid clearly at odds with the holding in
Johnson. Rather than identifying the relevardwnstances and asking whether an inference

discrimination could possibly be drawn, treud immediately begapositing race-neutral

ale fo

of

reasons for excusing the jurors. It then refiel&ly on those reasons to deny the motion, a form

of first step analysis which the Ninthr€uit has rejected. Johnson v. Finn, 665 F.3d 1063, 1

(9th Cir. 2011) (“Contrary tohe Court of Appeal's reasaig, the existence of grounds upon
which a prosecutor could reasonably have premasgliallenge, does not suffice to defeat an
inference of racial bias at tlfiest step of the Batson framewof). In so doing, the superior
court implicitly required the movant to show tlines alleged discriminatory motives were more
likely than the universe of possebtace-neutral motives that thatrcourt could conceive of.
This is not the test that Batson requires.

Based on the foregoing, this court finds that¢burt of appeal’s @esion on this issue
constitutes an unreasonable application of @gtand to the extent it amounts to a factual
finding, an unreasonable determination offdes under section 2254(d)(2). Accordingly,
AEDPA is no longer a bar and the court will revigs claim de novo. $ePanetti, 551 U.S. at|
948.

1
1
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E. De Novo Review

The court must begin by determining whether petitioner produced sufficient evideng
make out a prima facie case of discriminationit fihds that petitioner did not, then the inquiry

is at an end and there is no née@valuate Batson steps two dhcke. For the reasons stated

below the court concludes that petitioner failedaory his burden of establishing a prima facie

case of discrimination.

The question is whether petitioner “produc[edidence sufficient tpermit the trial judge

to draw an inference that discrimination loasurred.” Johnson, 545 8l.at 170. Petitioner’s
prima facie showing was scant in the trial coantl has not changed. Defense counsel failed
make a record of the racial composition of the venire, and made no statistical argument,
contending only that the prosecusdismissal of two African Amaran jurors must have been
discriminatory because they made statements arduei indicating that they would be fair or
even pro-prosecution. Specificaljygtitioner argues here as he giduperior court that (1) no
African American sat on the juifter the prosecution’s challenge®R.; (2) both P.M. and S.H
had given answers about incarcethtelatives which could b@gstrued as favorable to the
prosecution; (3) juror S.R. had a background méaforcement; and (4) both jurors had assu
the trial court of their ability to be fair if seled for the jury._See 1 RT at 80-82; ECF No. 1 ¢
34-36.

Even assuming that the disputed strikesiited in a jury witmo African American
members, that fact would not create a pria@d case. The Ninth Circuit has noted that a
“prosecutor’s use of a peremptory strike agiaine only African-American prospective juror is
relevant consideration,” butt“does not by itself raise anfémence of discrimination.”

Crittenden v. Ayers, 624 F.3d 943, 955 (9th. @010);_see also Boyd v. Newland, 393 F.3d

1008, 1013 (9th Cir. 2004) (“Even the use obtperemptory strikes against members of a

cognizable minority group does not necessarifficito constitute a prima facie showing of
bias.”). Although this factor might otherwise igfe in favor of a prima facie case, there is a
countervailing circumstance here: in betweenghosecutor’s challenges of P.M. and S.R.,

defense counsel used one of his own challenges to strike a third African-American prospe
20
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juror — Michael Cole or (M.C.). 1 Aug. RT at 236he prosecutor statedat M.C. would have

been acceptable, had he not been challenged bysget®unsel. 1 RT at 84. The Ninth Circu

—

has noted that “the willingness of a prosectioaccept minority jurors weighs against the

findings of a prima facie case.” United ®&®w. Chinchilla, 874 F.2d 695, 698 n.4 (9th Cir.

1989). Taken as a whole, these cirstamces do not indicate discrimination.
Petitioner’s contention that P.M. and S.R. weearly favorable jurors for the prosecution

fails to establish a prima facie case. Thguanent ignores certain other aspects of P.M. and

S.R.’s answers and background whoould easily have been ctmeed as unfavorable to the

prosecution._See Boyd, 393 F.3d at 1013 (“Evidentleamecord of objectiveeasons to strike :

574

juror implies that racial bias did not motieahe prosecutor.”). RF.. brought up the lengthy
three-strikes sentence her brother was servirgnwihe trial court merely asked how long ago he
was convicted. 1 Aug. RT at 189. The mentiothef sentence of 113wrs — effectively a life
sentence — was especially stgiken that the underlying conviota was for burglary. Id. In
response to the prosecutor askingl Fhow she felt about her brott®sentence, she stated that
she would never see her brotheaiagand failed to offer any examtation to contextualize this
statement. 1d. at 232.

With respect to S.R., her background in kwforcement was tempered by the fact that
she had a master’s degree in social workproéessional field which some prosecutors have

viewed as generally more sympathetic to defendants. See Hall v. Luebbers, 341 F.3d 706, 713

(9th Cir. 2003) (“Occupation is a permissibgason to defend against a Batson challenge, and
being a social worker could be a legitimate bagistrike a prospective juror.”); Messiah v.
Duncan, 435 F.3d 186, 200 (2d Cir. 2006) (noting ithatis not implausible for a prosecutor to
believe that a “full-time social service provider. might have morsympathy for a defendant”

than other panelists). Additionally, S.R.'adkground in law enforcement was hardly current.

She indicated that she had worKedthe Department of Justioer twenty years ago at the time

" The court recognizes thatibviously does not have the beihef observing the prospective
juror’s body language or hearing her tone, bottviaith could offer insight into to her meaning.
It notes, however, that the trial court referenttesl statement as an “expressed concern” when it
denied petitioner’'s Batson motion. 1 RT at 82.
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of trial. 1 Aug. RT at 255. Her time at the Saceato County Jail was over thirty years ago 3
time of trial, entirely clericaland described by S.R. as “prettyjgestered” from the prisoners.
Id. at 260. Additionally, S.R. hesitated whtée trial court asked whether her relatives’
experiences with the criminal justice systemrtpalarly her brother’s then-recent arrest for
armed robbery — would “spill over” infoetitioner’s case. |d. at 244-245.

In sum, petitioner’s characteatzon of these proggtive jurors as prprosecution is not
supported by the record. Accordingly, there is mgthnherent about thergites that permits an
inference of discrimination. Defense counsel maaleecord of circumstances indicating that
prosecutor questioned P.M. and S.R. differetiithn other prospective jurors who were not-
African American._See Batson, 476 U.S. at 9T]{fe prosecutor’s questions and statements
during voir dire examination . may support or refute an infei@of discriminatory purpose.”)
Nor has petitioner identified any portion of flney selection recor@vhich indicates that
comparable non-African American jurasgere accepted by the prosecution.

Based on the foregoing analysisthe totality of relevant circumstances, the court find

that petitioner has not carriecstburden of establishing a prirfeecie case of discriminatory

intent. Accordingly, the court neeabt proceed to steps two andeé of the Batson test and this

claim should be denied.

I. Claim Two: Sufficiency of th&vidence for Attempted Robbery

A. Petitioner’'s Allegations and Rsent State Court Record

Petitioner argues that there was insufficevilence to support either an attempted
robbery conviction or an attempted robbery sdezsrcumstance with respect to the murder
conviction. ECF No. 1 at 37. Pwner raised this eim on direct appeadnd it was denied on
the merits._Scott, 2013 WL 6485269, at *8. Petittdhen presented the claim in a petition fo
review to the California SupresrCourt (Lodged Doc. No. 26, Pé&ir Rev. at 4) and it was
summarily denied (id., Den. of Pet. for Rev.).

B. The Clearly Established Federal Law

Due process requires that each essential element of a criminal offense be proven b
reasonable doubt. United States v. WinsBg§¥, U.S. 358, 364 (1970). In reviewing the
22
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sufficiency of evidence to support a convictiorg tuestion is “whethevjewing the evidence i

the light most favorable to theggecution, any rationaliér of fact could have found the essential

elements of the crime beyond a reasonable douickson v. Virginia, 443 U.S. 307, 319

(1974). If the evidence supports conflicting mefieces, the reviewing court must presume “that

the trier of fact resolved any &u conflicts in favor of the presution,” and the court must “defer

to that resolution.”_Id. at 326. A jury’s credibyl determination is natubject to review during
post-conviction proceedings. Schlup vi®@eé13 U.S. 298, 330 (1995) (“under Jackson, the
assessment of the credibility oftmesses is generally beyond these of review.”). The federq
habeas court determines the sufficiency of thdesce in reference to the substantive elemen
of the criminal offense as defined by state law. Jackson, 443 U.S. at 324 n.16.

C. The State Court’s Ruling

Petitioner raised this claion direct appeal. Accordinglthe opinion of the California

IS

Court of Appeal is the subject of review un@e2254(d)._See Ortiz, 704 F.3d at 1034. The sjate

court ruled as follows:

Scott contends there was insuffidi@vidence of attempted robbery

to support the conviction on count two or the robbery-murder
special circumstance. He argues #vidence shows the intent was
to kill Waters based on a motive of gang retaliation with no
concurrent intent to rob. While there was evidence of a previous
intent to rob Waters, Scott contends that intent shifted to the intent
to kill before the robbery ph went beyond mere preparation.

The standard for judicial review of a criminal conviction challenged
as lacking evidentiary support is well established: “the court must
review the whole record in the ligmost favorable to the judgment
below to determine whether it discloses substantial evidence—that
is, evidence which is reasonable, credible, and of solid value—such
that a reasonable trief fact could find the defendant guilty beyond

a reasonable doubt.” (People Johnson (1980) 26 Cal.3d 557,
578.) We accord due deference te tterdict and will not substitute
our conclusions for those of the trier of fact. (People v. Koontz
(2002) 27 Cal.4th 1041, 1078.) A coation will not be reversed

for insufficient evidence ungs it appears “that upon no hypothesis
whatever is there sufficient subatial evidence tasupport [the
conviction].” (People v. Redmond (1969) 71 Cal.2d 745, 755.)

“‘Robbery is the felonious takingf personal property in the
possession of another, from higgmn or immediat presence, and
against his will, accomplished byeans of force or fear.” (8 211.)
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The crime of attempt requires a specific intent to commit a crime
and a direct but ineffectual act done towards its commission.
(8 21a.) “The act must go beyomdere preparation, and it must
show that the perpeta is putting his or heplan into action, but

the act need not be the last proximate or ultimate step toward
commission of the substantive cem[Citation.]” (People v. Kipp
(1998) 18 Cal.4th 349, 376.) “Whettee intent to commit the crime

is clearly shown, an act done toward the commission of the crime
may be sufficient for an attempt even though that same act would
be insufficient if the intent isiot as clearly shown. [Citation.]”
(People v. Bonner (2000) 80 Cal.App.4th 759, 764.)

“There is, of course, a diffence between the preparation
antecedent to the commission of an offense and the actual attempt
to commit it. The preparation consisn devising or arranging the
means or measures necessary for the commission of the offense.
The attempt is the direct movement toward the commission after
preparations are made and miostmanifested by acts which would
end in the consummation of the peaular offense unless frustrated

by extraneous circumstances. [Cibas.] Whenever the design of a
person to commit crime is clearshown, slight acts in furtherance

of the design will constitute aattempt. [Citation.]” (People v.
Anderson (1934) 1 Cal.2d 687, 690 (Anderson ) (cited with
approval in_People v. Watkins (2012) 55 Cal.4th 999, 1021-1022
(Watkins ).))

In Watkins, supra, 55 Cal.4th 998ur Supreme Court affirmed a
conviction of attempted robbery and a robbery-murder special
circumstance. Defendant and his companion, after committing two
robberies, drove to the coveredhide entrance of a Holiday Inn
and opened the hood of their ol truck. (Watkins, supra, at
pp. 1003-1004.) A man who was therghwnhis family waiting on

an airport shuttle walked over and looked into the engine area; his
family's view of him was obscured. After a minute, he walked
hurriedly back to his family and ¢in defendant shot and killed him.
(Id. at p. 1004.) The high coufound the evidence sufficient to
show that defendant and his camppn unequivocally engaged in a
deliberate ruse to lure their victiautside the view of his family so
they could rob him. (Id. at p. 1023.) That the victim hurriedly
walked away from the truck raised the reasonable inference that
some act in furtherance of robsipe-a demand for money or display

of a gun—occurred behind theod of the truck._(1bid.)

Here, there was substantial evidefroen which the jury could find
attempted robbery. The People presented overwhelming evidence
of Scott’'s participation in robbes in general. Detective Quinn
testified one of the primary actiles of the FAB gang, of which
Scott was an active member, was committing robberies. The “funk”
between FAB and the EIm Street Bloods began with the robbery of
Tommy Martinez. Numerous tertessages sent by Scott discussed
robberies or licks. He also set@xt messages about his need for
money. Rap lyrics found in Scott's apartment referred to shooting
someone and taking his money.
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Further, there was evidence th@tott went with the others to
Waters’s apartment to rob himd few days before the shooting,
Grant had texted Scott that Wes “hit the dice” game for $4,000,
suggesting he had mon@yEurther, Waters vsa drug dealer and
thus likely to have drugs oroney or both. Earlier that evening,
Grant sent Scott a message thaytiwould “hit Mak tonight,” an
ambiguous phrase that could refereither a robbery or a murder
(or assault). Gray testified he left May Street with Grant, Scott, and
Dixon to “hit a lick.” Grant brought up the hiery, but all four
were present when it was discuss€&hey first went to an AM/PM
minimarket for gas; everyone chipped in money and Scott bought
the gas. Then they drove tbe Woodbridge Apartments, where
Gray parked, backing in for a quigietaway, and the others got out.
Scott approached Waters'’s car and fired multiple times.

Scott contends the evidence of a gang retaliation motive, to avenge
the earlier shooting of Scott an@rant, shows his intent was
murder. McGrigg testified theshooting began immediately. No
property was taken from Waters @thbefore or after the shooting,
and there was no discussion of rolybafterwards. Scott also relies
on Gray'’s testimony that he and Dixtgot played;” they were told

it was a robbery when it was actually murder. The jury, however,
was not required to accept entirely Gray's version of events.
(People v. Allen (1985) 165 CAbp.3d 616, 623 [jury entitled to
reject some portions of a witness's testimony while accepting
others].) “That the evidence might lead to a different verdict does
not warrant a conclusion thatetlevidence supporting the verdict is
insubstantial. [Citation.]” (People v. Holt (1997) 15 Cal.4th 619,
669.) Further, the jury could ta found Scott had dual intents
when he approached Waters.

Scott contends any intent twb had been abandoned in the
preparation stage. He argues &éheras no evidence of an attempted
robbery “thwarted by some extraneous circumstance.” Where the
circumstance that prevents completion of the robbery is a change of
heart by the perpetrator there can still be an attempt. (People v.
Dillon (1983) 34 Cal.3d 441, 455 ["whdhe acts are such that any
rational person would believe a cens about to be consummated
absent an intervening force,ettattempt is underway, and a last-
minute change of heart by the perpetrator should not be permitted to
exonerate him”].)

Scott distinguishes the cases on which the People rely to show
attempted robbery and argues any plan to rob Waters never went
beyond mere preparation. Wexdi Anderson, supra, 1 Cal.2d 687,
controlling. In Anderson, defendg who had that same month
engaged in a three robberies using a gun, approached the ticket
office of the Curran Theater with the admitted intent to commit a
robbery. When he was within twedt of the office, he pulled out a
gun. Defendant testified the gun émt off.” (Anderson, supra, at

8 Scott argues there was no reason to rob Waters because he had spent his money on a g
and his companions saw Waters and his caddlyeof the shooting. Ware not convinced that
these defendants put this degoéeareful thought into their actions. [footnote in original text]
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p. 689.) Our Supreme Court foundreledant’s actions went beyond
mere preparation. “[W]hen he alked in there [Curran Theater
entrance] about two feet from thell’ and ‘pulled out the gun’ and

‘was just going to puit up in the cage when it went off,” we are
satisfied that his conduct passed far beyond the preparatory stage
and constituted direct and posdivovert acts that would have
reasonably tended toward the perpetration of the robbery had the
gun not exploded, for one reason aother, and frustrated the plan

to consummate the offense. We see no escape from the conclusion
that defendant's conduct constitlien attempt to commit robbery.”

(Id. at p. 690.)

While Scott did not admit the intent to rob, as the defendant did in
Anderson, the jury could conclude from the evidence just outlined
that Scott had the intent to rob Waters when he approached him
with his gun. As in Anderson, hations went beyond preparation;
the robbery was thwarted only lige firing of the gun “for one
reason or another,” and constéd attempted robbery. Sufficient
evidence supports Scott’'s convictiéor attempted robbery and the
robbery-murder special circumstance.

Scott, 2013 WL 6485269, at *8-10.
D. Objective Reasonabless Under § 2254(d)

The court of appeal’s rejection of thisich was not objectively uaasonable. The cour
recognizes that petitioner has emphasizedeswd which weighs against a finding that he
attempted to rob the victim. ECF No. 1 at2B- There was, however, sufficient evidence by
which a rational jury could make such a findir§vidence was presented which indicated tha
petitioner had previolys planned or wanted to conmiother robberies. 6 RT 1614-1618, 1626
1629, 1648-1651. There was also testimony that petitiwas aware of the fact that the victim
had recently won a substantial amount of moneydice game. |d. at 1644-1645. It is not thg
province of this court to re-weigh evidence@solve evidentiary conflicts. See Milton v.

Wainwright, 407 U.S. 371, 377 (197@¢deral habeas courts “do reit to retry state cases de

novo but, rather, to review for violations of fedleconstitutional standards”); see also Bruce V.

Terhune, 376 F.3d 950, 957 (9th Cir. 2004) (“A jurgredibility determinatins are . . . entitled
to near-total deference under Jackson.”). Afaldeabeas court is limited to analyzing whethg
rational trier of fact could hee reached a finding of guilt beryd a reasonable doubt. Chein v.
Shumsky, 373 F.3d 978, 982 (9th Cir. 2004). sd®hon the evidence glrourt answers that
guestion in the affirmative and, consequently, this claim should be denied.

26

\1%4




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

[I. Claim Three: Causation Instruction

A. Petitioner’'s Allegations and Rsent State Court Record

Petitioner alleges that theatk court improperly instructethe jury on causation, and tha
his enhancements for firearnmsdharge causing great bodily injusy death therefore must be

reversed. ECF No. 1 at 42. The court of appesfhped its analysis ofigclaim by explaining:

Section 12022.53(d) enhances thatsece, by andditional term

of 25 years to life, of anyone who, in the commission of specified
felonies, including murder and attempted robbery (8 12022.53,
subd. (a)(1), (4), (18))jintentionally and pemnally discharged a
firearm and proximately caused great bodily injury, as defined in
Section 12022.7, or death, tonya person other than an
accomplice....” The jury found this enhancement true as to both the
murder and attempted robbery charges.

Scott contends the enhancementsist be reversed due to
instructional error. He contendke trial court erred by including
irrelevant and misleading insttions on accomplices and group
liability and by failing to defingoroximate causation. He contends
these errors permitted the jury to find the enhancement true based
solely on acts of an accomplice (Grant). He asserts the instructional
error affected his substantiaights because it lowered the
prosecution's burden of proof. (See 8§ 1259 [instruction reviewable
without objection where defendanssibstantial rights affected].)
Scott’'s argument is premised ors hiilew that the jury could have
concluded from the evidence that Grant fired the .22, which
contained the only bullethat struck Waters.

Scott, 2013 WL 6485269, at *11. The court of appeaitt on, as presented in greater detalil
below, to deny this claim on the merits. Petitiorased the claim in his petition for review to
the California Supreme Court, (Lodged Do@. 26, Pet. for Rev. at 10) and it was summarily|
denied (Id., Den. of Pet. for Rev.). Petitionealidnges the instructidmere on the same groun
forwarded in state court.

B. The Clearly Established Federal Law

Challenges to state jury instructicenr® grounded in state law and, accordingly, not

generally cognizable on fedetsbeas review. Estelle v. McGuire, 502 U.S. 62, 71-72 (199

In order to warrant federal baas relief, a challenged junystruction “cannot be merely
undesirable, erroneous, or evariversally condemned, but musblate some due process righ
guaranteed by the fourteenth amendment.pgu Naughten, 414 U.S. 141, 146 (1973) (inte
i
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guotations omitted). The reviewing court shoubtigsider an instructioim the context of the
entire record rather &m judging it in isolation McGuire, 502 U.S. at 72.

C. The State Court’s Ruling

Petitioner raised this claion direct appeal. Accordinglthe opinion of the California
Court of Appeal is the subject of review un@e2254(d)._See Ortiz, 704 F.3d at 1034. The s

court ruled as follows:

The trial court instructed the jury with the language of CALCRIM
No. 3149 as follows:

“If you find the defendant guilty ofthe crimes charged in Counts
One or Two, you must then decide whether, for each crime, the
People have proved the additioralegation that the defendant
personally and intentionally disalgeed a firearm during that crime
causing great bodily injurgr death. You mustlecide whether the
People have proved this allegation for each crime and return a
separate finding for each crime.

“To prove this allegatiorthe People must prove that:

“l. The defendant personally discharged a firearm during the
commission of that crime;

“2. The defendant intended to discharge the firearm; and

“3. The defendant's act caused great bodily injury to or the death of
a person.

“The term firearm is defined in another instruction.

“Great bodily injury means significant omisubstantial physical
injury. It is an injury that is grater than minor anoderate harm.

“An act causes death if the deattthe direct, natural, and probable
consequence of the act and the death would not have happened
without the act.

“A natural and probable consequence is one that a reasonable
person would know is likely tohappen if nothing unusual
intervenes. In deciding whethea consequence is natural and
probable, consider all the circumstances established by the
evidence.

“There may be more than one cause of death. An act causes death
only if it is a substantidhctor in causing the death.

“A substantial factor is more than a trivial or remote factor.

However, it does not need to ke only factor that causes the
death.
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“A person is araccomplice if he or she is subject to prosecution for
the identical crime charged against the defendant. A person is
subject to prosecution if he or she committed the crime or if:

“1. He knew of the criminal purpose of the person who committed
the crime; and

“2. He intended to, and did in fact, aid, facilitate, promote,
encourage, or instigate the commission of the crime or participate in
a criminal conspiracy to commit the crime.

“The People have the burden of proving each allegation beyond a
reasonable doubt. If the People hang met this burden, you must
find that the allegatiohas not been proved.”

The court also instructed withe language of CALCRIM No. 3160
as follows:

“Great bodily injury means significant omsubstantial physical
injury. It is an injury that is grater than minor anoderate harm.

“If you conclude that more than one person shot Perell Waters and
you cannot decide which persamaused which injury, you may
conclude that the defendant peralbninflicted great bodily injury

on Perell Waters if thBeople have proved that:

“1. Two or more people, acting attlsame time, shot Perell Waters
and inflicted great bodily injury on him;

“2. The defendant personally usphysical force on Perell Waters
during the group assault; and

“3. The amount or type of physicforce the defendant used on
Perell Waters was enough thataibne could have caused Perell
Waters to suffer great bodily injury. The defendant must have
applied substantial force to Per8llaters. If that force could not
have caused or contributed to thearbodily injury, then it was not
substantial.”

This enhancement requires that a defendant personally discharge a
firearm, but only that he proximdyecause great bodily injury or
death. (People v. Bland (2002) Z&l.4th 313, 336_(Bland ).) “A
person can proximately cause a duwtsinjury without personally
firing the weapon that dischargédte harm-inflictingbullet.” (1d. at

p. 337.) The_Bland court approved a previous instruction that
defined proximate cause as “an act or omission that sets in motion a
chain of events that produces as a direct, natural and probable
consequence of the act or omissiba great bodily injury or death

and without which the great bodilgjury or death would not have
occurred.” (Id. at pp. 335, 338.)

Here the trial court instructed with the updated CALCRIM
No. 3149 instruction that does noteuthe term “proximate cause.”
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The instruction did, however, inforitihe jury that defendant's act
had to cause great bodily injury or death, and that for an act to
cause death, death must be “tHeect, natural, and probable
consequence of the act and the death would not have happened
without the act.” Thisinstruction was suffient to adequately
convey the concept of proximatausation as set forth in Bland.

The Bland court also held that where there may be more than one
cause of death, the jury should instructed on concurrent causes.
(Bland, supra, 28 Cal.4th at p. 335.) At that time, the standard
instruction was CALJIC No. 3.41. (th) Here, the court read the
jury CALCRIM No. 3160, set forth de, which instructed it how to
determine whether Scott was responsible for the infliction of great
bodily injury if there was more than one shodter.

Scott contends CALCRIM No. 3166 flawed because it permitted
the jury to find the necessary usation if he “personally used
physical force” during a group assault. He argues this instruction
permitted the jury to find the enhancement true without finding that
he proximately caused great bodily injury or death. But the
instruction required that Scott's physical force on Waters be
“enough that it alone could haveusad Perell Waters to suffer
great bodily injury.” The force mustave been substantial, causing
or contributing to the great bodilpjury. “ ‘[T]he correctness of
jury instructions is to be deternad from the entire charge of the
court, not from a consideration ofrpaof an instration or from a
particular instruction.” (People v. Caslio (1997) 16 Cal.4th 1009,
1016 (Castillo).) Further: “In reviewg a claim of error in jury
instructions in a criminal case, thasurt must first consider the jury
instructions as a whole to determine whether error has been
committed. [Citations.] We may not judge a single jury instruction
in artificial isolation, but must viewt in the context of the charge
and the entire trial recdr’ (People v. Moore (1996)

44 Cal.App.4th 1323, 1330-1331 (Moore ).)

This enhancement does not applyhié death or great bodily injury

is to an accomplice. (8 12022.53pdu (d).) The trial court deleted
the reference to an accomplicesetting forth the elements to be
proved, but included the definition of an accomplice. Scott contends
that merely including the definition of an accomplice permitted the
jury to find the enhancementrue based solely on Scott's
accomplice status. We disagree.

Although the definitional instruain was out of place as positioned,
the trial court advised the jurors thadt all of the instructions were

necessarily applicable. Furtheraitlvised the jurors not to assume
that an instruction applied merdahecause it was provided to them.

N N
o

® The infliction of death would constitute the infliction of great bodily injury. (See People v.
Gonzales (1994) 29 Cal.App.4th 1684, 1694 [grosscuddi manslaughter while intoxicated is|a
serious felony under section 1192.ubdivision (c)(8)—inflicting greabodily injury], called into
doubt on other grounds in PeopleReed (1996) 13 Cal.4th 217, 22Bgotnote in original text]
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(See CALCRIM No. 200.) In the absence of evidence to the
contrary, we presume the jurofsund the acconige instruction
inapplicable and simply disregarded it. (Cf. People v. Pride (1992)
3 Cal.4th 195, 249 [inapplicablesinuction on consciousness of
guilt from effort to suppress evidence was “at worst” superfluous
and harmless].)

Giving a superfluous instructionisas a concern only where there

is a serious concern that the instruction misled the jury. “When
reviewing a purportedly ambiguougiry instrudion, we ask
whether there is a reasonablkelihood the jury misconstrued or
misapplied the challenged instruction. [Citations.]” (People v.
Palmer (2005) 133 Cal.App.4th 1141, 1156.) In making this
determination, we consider the entaigarge to the jury. (People v.
Musselwhite (1998) 17 Cal.4th 1216, 1248.) Here we find no
reasonable likelihood the jury wassiad. The jury could not have
reasonably determined the enhancement was true based solely on
Scott's accomplice status because the instruction clearly stated that
the People had to prove thatoBcpersonally and intentionally
discharged a firearm, and “[t]lteefendant’s act caused great bodily
injury to or the death of a persohis language, directing the jury

to consider Scott's act, disgjuishes this case from People v.
Carrillo (2008) 163 Cal.App.4th 1028 (Carrillo ), on which Scott
relies.

In Carrillo, several persons fired at the victimho was hit by
rounds from two or three differeguns, but there was no evidence
Carrillo fired one of those guns. &@illo, supra, 163 Cal.App.4th at
p. 1037.) The trial court instried on causation using the same
language as here, but instructédat the “defendant's or a
perpetrator's act caused great bodijury to or the death of a
person.” (Id. at p. 1036, iginal italics.) Thusjn Carrillo, the jury
instructions permitted the jury fond the enhancement true without
findinq that the defendant proxinedy caused death or great bodily
injury.”® That is not the case henghere the instruction required
that the jury find that Scott causgreat bodily injuy or death to
find the enhancement true. There was no prejudicial error.

Scott, 2013 WL 6485269, at *11-14.
D. Objective Reasonabless Under § 2254(d)

It is settled law that “a state court’s irgestation of state law, including one announce

on direct appeal of the challengeahviction, binds a federal courttsig in habeas corpus.” Se

e
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9In carrillo, the court found insictional error, but found thatror harmless because in finding
Carrillo guilty of murder, the jty found his acts caused thetim’s death. “Regardless of
whether the jury found Carrillo guilty becausefined the fatal shot or aided and abetted the
murder by firing at Ramirez, under Bland anddBle v.] Sanchez [ (2001) 26 Cal.4th 834], he
was a proximate cause of the death. (Carslipra, at p. 1038.) [foobte in original text]
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Bradshaw v. Richey, 546 U.S. 74, 76 (2005). Actcwlg, the court of apgal’s finding that the

jury instructions did not violate seataw must be accorded deference.

This court also cannot conclude that it ructions denied p#&ioner due process by
infecting his entire trial withdndamental unfairness. As theuct of appeal noted, the jury’s
instructions for use of a firearm causingatbodily harm (or eath) enhancement under
CALCRIM No. 3149 required them to find that) (detitioner personallgischarged a firearm
during commission of the crime; (2) petitioner intended to discharge the firearm; and
(3) petitioner’s act caused grdmudily injury or death. 1 C281. Additionally, the instruction
on great bodily injury undeCALCRIM 3160 required the jury tiind that “[t]he amount or type
of physical force the defendaméed on Perell Waters was enotigdt it alone could have cause

Perell Waters to suffer great bodily injuryd.lat 283 (emphasis addedjinally, the jury was

instructed that it could ignore superfluoustimactions, like the accomplice language which wa

included in CALCRIM No. 3149Id. at 282). Specifically:

Some of these instructionsiay not apply, depending on your
findings about the facts of the case. Do not assume just because |
give you a particular instructiothat | am suggesting anything
about the facts. After you haveaded what the facts are, follow

the instructions that do apply the facts as you find them.

Id. at 210. The jury is presumed to have folldvedl of these instructits. Weeks v. Angelone,

528 U.S. 225, 234 (2000). On this record, underséarydard of review, there is no due proce
violation entitling petitioner to relief.

CONCLUSION

For all the reasons explained above, petiti@Batson claim fails on de novo review a
the state courts’ denial of petitioner’s otle&ims was not objectivglunreasonable within the
meaning of 28 U.S.C. § 2254(d).

Accordingly, IT IS HEREBY RECOMMENDE that the petition for writ of habeas

corpus be denied.

S

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanth provisions of 28 U.S.C. 8 689(1). Within fourteen days
after being served with these findings aadommendations, any party may file written
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objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections
within the specified time may waive the rightappeal the District Court’s order. Turner v.

Duncan, 158 F.3d 449, 455 (9th Cir. 1998); Matinv. Ylst, 951 F.2d 1153 (9th Cir. 1991). In

his objections petitioner may addis whether a certificate of aggdability should issue in the
event he files an appeal of the judgmerthis case._See 28 U.S.C. § 2253(c)(2).
DATED: July 28, 2017.

Mn——— M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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