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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

BIHN TRAN, No. 2:15-cv-1311 ACP
Plaintiff,

V. ORDER AND FINDINGS &
RECOMMENDATIONS

SCOTT W. WRYE, et al.,

Defendants.

Plaintiff is a state prisoner proceeding pranvgh an action filed pursuant to 42 U.S.C.
1983. In the complaint, plaintiff indicates tlzagrievance procedure was available and that h
had filed a grievance, but that he had not detepl the process. ECF No. 1 at 2. With his

complaint, plaintiff also included a letter to t@&erk of the Court in which he explicitly states

that he did not exhaust his administrative remedtiefore commencing this action. ECF No. 2.

Plaintiff's letter goes on to stateathhe is currently in the proge of exhausting Giadministrative

remedies and requests “the Court to stay ang tionstraints until [he] complete[s] the proces
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or process the civil rights complaint with thitgeghed copy of the C.D.C.R. 602 HC-Health Cdre

Appeal.” 1d. Although no appeal &tached to the letter, thesean appeal attached to the

complaint that indicates it was submitted on June 14, 2(B6F No. 1 at 15-17. It appears th

! It is not clear on what date the appeal was actually submitted since the complaint is date
4, 2015 (ECF No. 1 at 4), and the lettetite Clerk is dated June 1, 2015 (ECF No. 2).
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plaintiff may have been concehéhat the statute of limitatiorms his claims would expire. EC

No. 2. However, because plaintiff did not exhaus administrative remedies prior to filing the

complaint, the undersigned recommends dismissal of cheawvithout prejudice.

The court is required to screen complalmsught by prisoners seiek relief against a

governmental entity or an officer or employeeaajovernmental entity. 28 U.S.C. 8 1915A(a).

The court must dismiss a complaint or portion ¢o¢if the prisoner has raised claims that are]
legally “frivolous, malicious, or fail to statecdaim upon which relief may be granted,” or that
seek monetary relief from a defendant who is immune from such relief. 28 U.S.C. §
1915A(b)(1)-(2).

Dismissal of a prisoner civil rights actiorr fiailure to exhaust administrative remedies
must generally be decided pursuant to a omofor summary judgment under Rule 56, Federa

Rules of Civil Procedure. Albino v.&88a, 747 F.3d 1162, 1166 (9th Cir. 2014). The only

exception is “[i]n the rare event thatfailure to exhaust is clear on the face of the complaint.’
(in such circumstances, defendant may movedmds pursuant to Fed. R. Civ. P. 12(b)(6)); s

also Jones v. Bock, 549 U.S. 199, 215 (2007) (disatiappropriate when an affirmative defer

appears on the face of the complaint).

In the present case, plaintiff has indicatieel complaint that hdid not exhaust his
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administrative remedies (ECF Noafl2) and stated in his letter that he was filing the complajint

“without having exhausted administrative retes” and that he was “going through the
administrative process on the medical appeal to exhaust” (ECF No. 2). The complaint offe
explanation as to why he did nathaust prior to filing (ECF No. dt 2), while his letter states
that he was filing without exhatiisg his administrative remediélsecause the plaintiff has filed
suit under 42 U.S.C. 1983 for a ‘failure to pratacd deliberate indifference’ stemming from t
same set of circumstances although totally diffestaff and defendants so [he] was informed
that [he] would have to challengach issue separately” (ECF N9. Neither the letter nor the
complaint asserts that the grievapcecess was unavailable to him.

The Prison Litigation Reform Act of 1995L(RA) mandates that “[n]o action shall be

brought with respect to prisomrditions under sectiob983 . . . or any other Federal law, by a
2
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prisoner confined in any jail, prison, or otlerrectional facility until such administrative
remedies as are available ashausted.” 42 U.S.C. § 1997e(a). Exhaustion of available
administrative remedies is therefore a preretpitsi commencing a federal civil rights action.
“Requiring dismissal without prejudice whereth is no presuit exhaustion provides a strong

incentive that will further these Congressababjectives.”_McKinney v. Carey, 311 F.3d 119§,

1200-01 (9th Cir. 2002) (per curiam).

The bottom line is that aigoner must pursue the prison
administrative process as the fiastd primary forum for redress of
grievances. He may initiate litigati in federal ourt only after the
administrative process ends aed\es his grievaes unredressed.
It would be inconsistent with the jaatives of the statute to let him
submit his complaint any earlier than that.

Vaden v. Summerhill, 449 F.3d 1047, 1051 (9th 2006). “Allowing Plaintiff to proceed with

claims without having exhausted prior to filihgg complaint would create an end-run around the

PLRA.” Plummer v. Bannister, 3:11-A8865-ECR-WGC, 2012 WIE655996, at *2 (D. Nev.

Sept. 18, 2012) (adopted in full Feb. 25, 2013) (ersigldeleted). Althogh a plaintiff may add
newly exhausted claims in an amended complamtnay not allege unexhausted claims in ar

original complaint if adminisative remedies remain avala. Rhodes v. Robinson, 621 F.3d

1002, 1007 (9th Cir. 2010) “The PLRA’s exhaustion requirement does nataltoisoner to file
a complaint addressing non-exhausted claims, #\tba prisoner exhats his administrative

remedies while his case is pending.” 41004, accord, Akhtar v. Mesa, 698 F.3d 1202, 1210
(9th Cir. 2012).

In the present case, it iear that administrative remedies remained available when
plaintiff filed his complaint, because his lettatvises that he is oently going through the
administrative process. Plaiffitioes not contend otherwise afis cannot reasonably assert

that administrative remedies were effectivelyuailable to him whehe filed his complairt.

2 “IT]he requirement for exhaustion under theR2Lis not absolute.” Albino, 697 F.3d at 103p.
As explicitly stated in the statute, “[tjhe RIA requires that an inmate exhaust only those
administrative remedies ‘as are availableSapp v. Kimbrell, 623 F.3d 813, 822 (9th Cir. 201D)
(quoting 42 U.S.C. § 1997e(a)); see alamblz v. Duncan, 591 F.3d 1217, 1224 (9th Cir. 201D)
(“Remedies that rational inmates cannot be exgukttd use are not capable of accomplishing their

(continued...)
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Even after Albino, when it is clear from tfece of the complaint that plaintiff did not
exhaust his available administrative remediesatii®n must be dismissed for failure to state p
claim upon which relief may be granted. Sea}43.C. § 1997e(a); 28 U.S.C. § 1915A(b)(1);
Fed. R. Civ. P. 12(b)(6); see Wyatt v.ritene, 315 F.3d 1108, 1120 (9th Cir. 2003) (“A

prisoner’s concession to nonexhaastis a valid ground for dismissalp long as no exception to

exhaustion applies.”), overruled on atlggounds by Albino, supra, 747 F.3d at 1166

(invalidating_Wyatt’s authorizain of an unenumerated Rule hp(otion as the vehicle for

defendants to assert a nonexhaustion defeasedrd, Sorce v. Garikpaetiti, 14-cv-0327 BEN

(JMA), 2014 WL 2506213, at *3 (S.D. Cal. June2014) (“based on Plaintiff's concession of
nonexhaustion, which is clear and unequivocahenface of his Complaint, the Court finds
Plaintiff's case must be dismissed for failitogstate a claim upon which any relief may be

granted”) (citations omitted); Young v. Umad, Sec’y of CDCR, 14cv1013 BTM (RBB), 2014

WL 5176386, at *4 (S.D. Cal. Oct. 14, 2014) (kd on Plaintiff's concession of nonexhaustion,
which is clear and unequivocal on the face of him@laint, the Court findthat even if Plaintiff
had sufficiently alleged an Eighth Amendmeratiicl against the Secretary, his Complaint would

still be subject to dismissal”) (citations omdjeLucas v. Dir. of Dept. of Corr., 2:14-cv-0590

DAD P, 2015 WL 1014037, at *4 (E.D. Cal. Mar.Z15) (“[P]laintiff's attempt to initiate
federal litigation prior to his fulhdministrative exhaustion requirdsmissal of this civil action
without prejudice to plaintiff's bringing of hisow exhausted claims in a new civil action”)
(citations omitted).

Because it is clear from the face of the piffis letter that he di not attempt to pursue
his claims through the administragiprocess before commencing thdion, this is one of those

rare cases in which dismisgat non-exhaustion is appropriaipon screening under 28 U.S.C| §

purposes and so are not available.”). “We haoegnized that the FRA therefore does not
require exhaustion when circumstances render adirative remedies ‘effectively unavailable/
Sapp, 623 F.3d at 822 (citing Nunez, 591 F.3tP&6); accord Brown v. Valoff, 422 F.3d 926,
935 (9th Cir. 2005) (“The obligain to exhaust ‘available’ remexdi persists as long as some
remedy remains ‘available.” Once that is no lemijpe case, then there are no ‘remedies . . .
available,” and the prisoner need not further pursue the grievance.”).
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1915A(b)(1), and Rule 12(b)(6). See Albino, 474 F.3d at 1166.
Petitioner is informed that prisoners ardittad to equitable tolling of the statute of

limitations while completing the mandatory exhiaas process._Brown v. Valoff, 422 F.3d 92¢

942-43 (9th Cir. 2005). This means thattin®ge required to administratively exhaust the
grievance will not count against the statotéimitations. Assuming that petitioner’s
administrative grievance was promptly filedat he follows the rules that govern the
administrative appeals process, and that he &laew complaint promptly upon exhaustion of
claims, dismissal now should not create a limess problem for a future, fully exhausted
complaint®

Accordingly, IT IS HEREBY ORDERED thdhe Clerk of the Gurt randomly assign a
United States District Judge to this action.

IT IS FURTHER RECOMMENDED that this aion be dismissed without prejudice for
failure to state a claim due to its commeneatrbefore plaintiff exhausted his available
administrative remedies.

These findings and recommendations are suediti the United States District Judge
assigned to the case, pursuarnhi provisions of 28 U.S.C. 8 636(I). Within fourteen days
after being served with these findings and necendations, plaintiff maffle written objections
with the court. Such a document should bdioapd “Objections to Magirate Judge’s Finding
and Recommendations.” Plainti§f advised that failure to file objections within the specified

time may waive the right to applehe District Court’s order. Martinez v. Ylst, 951 F.2d 1153

(9th Cir. 1991).
DATED: June 24, 2015 . -
77 D M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE

% The court cannot and does not guarantee the tiessliof any future complaint, which will tuf
on circumstances unknown at this time.
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