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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | BEATRICE CORINA SANCHEZ, No. 2:15-cv-1370-EFB
12 Plaintiff,
13 V. ORDER
14 | CAROLYN W. COLVIN, Acting
15 Commissioner of Social Security
16 Defendant.
17
18 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
19 | (“*Commissioner”) denying her application for aipe of disability andisability Insurance
20 | Benefits (“DIB”) under Title 1l of the Social Sedty Act. The parties have filed cross-motions
21 | for summary judgment. For the reasons that ¥allplaintiff's motion for summary judgment is
22 | granted; the Commissioner’s motion is ahiand the matter is remanded for further
23 | proceedings.
24 | 1. BACKGROUND
25 Plaintiff filed application for a period of siability and DIB, allging that she had been
26 | disabled since January 10, 20M&dministrative Record (“AR”) 157:63. Plaintiff's application
27 | was denied initially and upon reconsideratidah. at 106-110, 115-119. On November 5, 2014, a
28 | hearing was held before administratiaes judge (“ALJ”) Carol A. Eckersenld. at 36-84.
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Plaintiff was represented by counaékthe hearing, at which shedha vocational expert testified
Id.

On January 9, 2015, the ALJ issued a deciBiading that plaintiff was not disabled
under sections 216(i) dr223(d) of the Act. Id. at 20-30. The ALJ made the following specif

findings:

1. The claimant meets the insured status requirements of the Seciaity Act through
March 31, 2015.

2. The claimant has not engaged in subshgainful activity since January 1, 2010, the
alleged onset date (20 CFR 404.1%87%eq).

* % %

! Disability Insurance Benefitre paid to disabled persons who have contributed to

Social Security program, 42 U.S.C. 88 #2keq Supplemental Security Income (“SSI”) is paid

to disabled persons with low income. 42 U.S.C. 88 E2&2q Under both provisions,
disability is defined, in part, as an “inability to engage in suiystantial gainful activity” due to
“a medically determinable physical or menitapairment.” 42 U.S.C. 88 423(d)(1)(a) &
1382c(a)(3)(A). A five-step sequential evalion governs eligibility for benefitsSee20 C.F.R.
88 423(d)(1)(a), 416.920 & 416.971-Bowen v. Yuckerd82 U.S. 137, 140-42 (1987). The
following summarizes the sequential evaluation:

Step one: Is the claimamg@aging in substantial gainful
activity? If so, the claimant #und not disabled. If not, proceed
to step two.

Step two: Does the claimant have a “severe” impairment?
If so, proceed to step three.nibt, then a finding of not disabled is
appropriate.

Step three: Does the claimaimpairment or combination
of impairments meet or equal ampairment listed in 20 C.F.R., Pt.
404, Subpt. P, App.1? If so, the claimant is automatically
determined disabled. If not, proceed to step four.

Step four: Is the claimant capable of performing his past
work? If so, the claimant is ndtsabled. If not, proceed to step
five.

Step five: Does the claimant have the residual functional
capacity to perform any other w&kif so, the claimant is not
disabled. If not, the claimant is disabled.

Lester v. Chater81 F.3d 821, 828 n.5 (9th Cir. 1995).

The claimant bears the burden of proof ie tinst four steps ahe sequential evaluation
process.Yuckerf 482 U.S. at 146 n.5. The Commissiobears the burdeihthe sequential
evaluation process proceeds to step fike.
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3. The claimant has the following severe impaintse degenerative joint disease of the le
shoulder, degenerative disc disease of the cargpine, degenerative disc disease of t
lumbar spine and degenerative disc disazghe thoracic spine (20 CFR 404.1520(c))

* % %

4. The claimant does not have an impairment or combination of impairments that mee
medically equals the severity one of the listed impairments in 20 CFR Part 404, Sul
P, Appendix 1 (20 CFR 404.1520(d), 404.1525, and 404.1526).

* % %

5. After careful consideration of the entire redd find that the clanant has the residual
functional capacity to perform light wods defined in 20 CFR04.1567(b) except she
can only occasionally reach overhewsith the left extremity.

* % %

6. The claimant is capable of performing pasevant work as an administrative clerk
(DOT# 219.362-010) and receptionist (DOZ37.367-038). This work does not requir
the performance of work-related activitiege@uded by the claimant’s residual function
capacity (20 CFR 404.1565).

* % %

7. The claimant has not been under a disabilityefged in the Social Security Act, from
January 1, 2010, through the dateho$ decision (20 CFR 404.1520(f)).

Id. at 22-30.

Plaintiff's request for Appeals Councilview was denied on May 11, 2015, leaving the

ALJ’s decision as the final dision of the Commissionetd. at 1-6.

I. LEGAL STANDARDS

The Commissioner’s decision theatlaimant is not disabledibe upheld if the findings
of fact are supported by substahevidence in the record attte proper legal standards were
applied. Schneider v. Comm’r of the Soc. Sec. Adnaia3 F.3d 968, 973 (9th Cir. 2000);
Morgan v. Comm’r of the Soc. Sec. Admir69 F.3d 595, 599 (9th Cir. 1999gnckett v. Apfel
180 F.3d 1094, 1097 (9th Cir. 1999).

The findings of the Commissioner as to &agt, if supported by substantial evidence, 4

conclusive.See Miller v. Heckler770 F.2d 845, 847 (9th Cir. 1985). Substantial evidence i$

more than a mere scintilla, bless than a preponderanceaelee v. Chate®4 F.3d 520, 521 (9t
3
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Cir. 1996). “It means such evidence as aoeable mind might accept as adequate to suppoart a

conclusion.” Richardson v. Perale€02 U.S. 389, 401 (1971) (quoti@gpnsol. Edison Co. v.
N.L.R.B, 305 U.S. 197, 229 (1938)).

“The ALJ is responsible for determinigedibility, resolvingconflicts in medical
testimony, and resolving ambiguitiesEdlund v. Massanar253 F.3d 1152, 1156 (9th Cir.
2001) (citations omitted). “Where the evidence is susceptible to more than one rational
interpretation, one of whichupports the ALJ’'s decision, the AlsJtonclusion must be upheld.’
Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002).

1. ANALYSIS

Plaintiff argues that the ALJ erred in (1)igleing the medical evidence of record, (2)
discrediting her subjective complaints, (3) assay her RCF, and (4) relying on the vocational
expert’s testimony to find that she svaot disabled. ECF No. 11-1 at 17-28.

A. The ALJ Properly Evaluated the Medical Opinion Evidence

Plaintiff argues that the ALJ erred in rdjag opinions from her treating and examining
physicians. ECF No. 11 at 18-29. The weighiegito medical opinions depends in part on
whether they are proffered by treatingasxning, or non-examining professionalsester 81
F.3d at 834. Ordinarily, more wgit is given to the opinion ofteeating professional, who has|a
greater opportunity to know and obsetkie patient as an individuald.; Smolen v. Chate80
F.3d 1273, 1285 (9th Cir. 1996). To evaluatesthiler an ALJ properly rejected a medical
opinion, in addition to considering its sourt®e court considers whether (1) contradictory
opinions are in the record; ang inical findings support the apions. An ALJ may reject an
uncontradicted opinion of a treating or examgmedical professional only for “clear and
convincing” reasonsLester 81 F.3d at 831. In contrast, a aawlicted opinion of a treating or
examining medical professional may be rejedtedspecific and legitimate” reasons that are
supported by substantial evidendd. at 830. While a treating pedsional’s opinion generally
is accorded superior weight,itfis contradicted by a supportedaamining professional’s opinion
(e.q., supported by different independent clinfoadings), the ALJ may resolve the conflict.

Andrews v. Shalaléb3 F.3d 1035, 1041 (9th Cir. 1995) (citin@agallanes v. Bower881 F.2d
4
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747, 751 (9th Cir. 1989)). However, “[w]hen aragxning physician relies on the same clinic
findings as a treating physician, liffers only in his or her cohgsions, the conclusions of the
examining physician are n@ubstantial edence.” Orn v. Astrue495 F.3d 625, 632 (9th Cir.
2007).

The record contains severgdinions from treating physician®r. Carl Shin, a treating
physician, diagnosed plaintiff with costochondritist-eeded neck and shouldpain, left anteriot
thigh pain, and low back pain. AR 251. He found that plaintiff had afakkaange of motion of
the cervical spine, but pain witéft lateral rotation and bendindd. at 250. Plaintiff had
palpatory tenderness around the shoulder ¢exrgmd impingement maneuvers increased her
pain. Id. Dr. Shin opined that plaintiff couldt 10 pounds frequently, 20 pounds occasionally
and no more than 30 pounds; stand and/or wallegsrthan 8 hours, but more than 6 in an 8-1
day; sit for less than 8 hours, but more tBan an 8-hour day; angas limited in pushing and
pulling. 1d. at 254. He further opined that plathtould occasionally climb, crawl, reach, and
handle. Id.

Dr. Merrill Douglas, also a treating physicialetermined that plaintiff had a chest wall
strain and a possible mild left shoulder girdld. at 337. She further séat that plaintiff may
have incurred a small disk herniation, and propalkls myofascial pain that is exacerbated by
lifting. Id. She opined that plaintiffocild return to “full duty” workso long as she was allowec
to stretch and ice for 5 minutesery half hour, be allowed tdt ®r stand at her discretion, lift
less than 5 pounds, and perform no heavy pushing or pullihgt 338.

Plaintiff also received treatment from rash Nassim for chest pain along left costal
margin. Id. at 754. Dr. Nassim opined thats impairment would reqre plaintiff to take a 15
minute break every hour and miss at least three days of work in a month.

Plaintiff’'s medical records were revied by Dr. H. Jone, a non-examining physician,
who opined that plaintiff could lift 50 pounds occasionally and 25 pounds frequently; walk
stand about 6 hours in an 8-hour workdayabiut 6 hours in an 8-hour workday; and was
unlimited in pushing and pulling, excegite was limited in reaching overhedd. at 90.
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Plaintiff's records were also reviewed by DR.JSaphir, who opined thataintiff could lift 20
pounds occasionally and 10 pounds frequently; \aali/or stand abo@thours in an 8-hour
workday; sit about 6 hours in an 8-hour waaty; was unlimited in pushing and pulling, excepf
she was limited in reaching overhedd. 101-102.

Plaintiff first contends that the ALJ ed &y failing to provide sufficient reasons for
rejecting Dr. Shin’s opinion that plaintiff was lited to occasionally reaching. ECF No. 11-1
18. Plaintiff contends that whikhe ALJ gave significant weiglt Dr. Shin’s opinion that
plaintiff was limited in reaching with his left arand Drs. Jone and Saphir’s opinion that plair
was limited to reach overhead with the same extyetout he “never exalined how he resolved
the conflict between their opinioms regards to reaching ovexdd or in all directionsid.

Dr. Shin provided his opinion regardingpitiff's functional limitations on a check-the-
box form, and did not provide a narrative qualityior explaining his opian that plaintiff was
limited in reaching.SeeAR 254. The ALJ gave significant vgdit to Dr. Shin’s opinion, but dic
explicitly state that he was ggjting his opinion thatlaintiff had general lintations in reaching.
Id. at 29. However, the ALJ provided a lengénd detailed explanation for the finding that
plaintiff's reaching limitations only imgcted her ability to reach overhedd. at 27-29.

As observed by the ALJ, x-ray studiegpddintiff's left shoulder were normald. at 302
(“The shoulder x-rays were normal.”). An MRI scan showed mild rotator cuff tendolaitiat
237-238, 681. In May 2009, plaintiff sough#atment for left shoulder pairid. at 298. She ha
tenderness to palpation witHwdl range of motion in her shader, and was diagnosed with
rotator cuff impingement and treated with a cortisone injectidn.In February 2010, Dr. Shin
found that plaintiff had near futange of motion in her left shoulder and impingement maney
appeared negativdd. at 279. In July 2010, plaintiff reported that her left shoulder did not ¢
her pain, id. at 261), and in September plaintiff reportiedt her left shoulder pain was “not toc
bad,” (d at 257).

The ALJ also noted that plaintiff complaith of worsening should@ain in October 2010
but then reported only minimahoulder tenderness in December 20D.at 245, 248.
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Treatment notes from July 20Iidicated that plaintiff was enaraged to engage in light

exercise and “accept her paind. at 237, 736. In October 2013 rheeating physician told her
that she needs to learn to “cope with the clugain” and “push herselb exercise everyday and
go about her normal activities so that her upper extyeand axillary area get used to the actiVity
and do not become so sensitive to discomfort or pdah.at 698. The ALJ specifically found

that the “fact that the [plaintif§] treating physicians peatedly encouraged her to participate i

>

increase activities supports ading that the claimant can oceasally lift overhead, and lift and
carry at least light weights.Id. at 27.

Thus, to the extent Dr. Shin opined that iplidii was limited in reaching in all directions
and not just overhead, the ALJIfuexplained why the objective medical evidence of record gnly
warranted a limitation to reaching overhead.cdtdingly, the ALJ adequately considered Dr.
Shin’s opinion and fully explained why thisrited portion of his opimn was discounted.

Plaintiff also contends th#tte ALJ failed to give suffieint reasons for rejecting Dr.

Nassim’s opinion that plaintiff would require a dbnute break every hour and miss at least tiree

days of work in a month. ECF No. 11-1 at T%he ALJ gave little weight to this opinion, finding
that it was inconsistent with minimal imagedy findings of plaintiff's spine, her positive
response to conservative caaad clinical findings evidening normal gain and intact
neurological findings.ld. at 28.

Plaintiff does not contend thegasons provided by the ALJedegally deficient. Rather,
plaintiff contends that the reasons areswiported by substantial evidence because the ALJ
failed to consider an x-ray of plaintiff's rénd clinical findings from a May 19, 2014 treatment
note “that revealed she continuechve severe pain over the lfteral ribs.” ECF No. 11-1.
The evidence cited by plaintiff does not supfartNassim’s opinion. The x-ray report noted
that plaintiff complained of pain in her left ribut the results showed na#éture, lytic or blastic
process in the left rib. AR 717. Thus, thisaging report fails to show any impairment that
would require her to take rest breaks. Astfa treatment note, it reflected that plaintiff
continued to complain of leftlyipain with an unknown etiologyd. at 714. However, it also

i
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stated that plaintiff's medicationvgere providing pain reliefld. Thus, this evidence also does
not support Dr. Nassim'’s opion that plaintiff would rquire frequent breaks.

Accordingly, plaintiff has failed to show thtéte ALJ erred in rejeémg opinions from her
treating physicians.

B. The ALJ Failed to Provide Suffemt Reasons for Her Credibility Finding

Plaintiff contends that th&LJ erred by failing to set fdntclear and convincing reasons
for discrediting her subjective complaints.

In evaluating whether subjectivcomplaints are credible gl®LJ should first consider
objective medical evidence and then consider other facBumsnell v. Sullivan947 F.2d 341,
344 (9th Cir. 1991) (en banc). If there is ohjeximedical evidence afnpairment, the ALJ may
then consider the nature of the symptomsgeltke including aggraviag factors, medication,
treatment and funainal restrictions.See idat 345-347. The ALJ also may consider: (1) the
applicant’s reputation for truthfulness, priocamsistent statements other inconsistent
testimony, (2) unexplained or inadequately explhifadiure to seek treatment or to follow a
prescribed course of treatment, dBYithe applicant’s daily activitiesSmolen80 F.3d at 1284.
Work records, physician and third party testimohgwt nature, severity and effect of sympton
and inconsistencies between testimony and conduct also may be relaghhi.. Soc. Sec.
Admin, 119 F.3d 789, 792 (9th Cir. 1997). A failure to seek treatment for an allegedly
debilitating medical problem may be a valid coesadion by the ALJ in determining whether t
alleged associated pain is not grsficant nonexertional impairmengee Flaten v. Secretary of
HHS 44 F.3d 1453, 1464 (9th Cir. 1995). The ALJ may rely, in part, on his or her own
observationssee Quang Van Han v. Bowé82 F.2d 1453, 1458 (9th Cir. 1989), which cann
substitute for medical diagnosidlarcia v. Sullivan 900 F.2d 172, 177 n. 6 (9th Cir. 1990).
“Without affirmative evidence showing thattlelaimant is malingeng, the Commissioner’s
reasons for rejecting the claimant’stiemony must be clear and convincingforgan 169 F.3d
at 599.

The ALJ found that plaintif§ allegations of debilitating pawere not fully credible

because she received only cenative care, which was generally effective in managing
8
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plaintiff's symptoms. AR 25-27. She also concluded that plaintiff's allegations were not ful

supported by the medical evidence of recdd.

“[E]vidence of ‘conservative éatment’ is sufficient to disezint a claimant’s testimony
regarding severe impairmentsParra v. Astrue481 F.3d 742, 750 (9th Cir. 2007). Further,
[[(jlmpairments that can be controlled effectivelith medication are natisabling for the purposs
of determining eligibility for [disability] benefits.’"Warre v. Comm’r Soc. Sec. Admi#39 F.3d
1001, 1006 (9th Cir. 2006).

Medical records from 2009 indicate thaaiplkiff sought treatment for back pain, which
was treated with ibuprofen, Flexeril, and Gadatin. AR 306-310. Between May and July 20
plaintiff received steroid ingions for her cervical spine dshoulder complaints, but she
reported little relief.1d. at 261, 265. She continued to takexeékil and Motrin, and was referre
for acupunctureld. at 259-267. In September, shpaded that acupuncture provided only
transient relief, but indicated she wasd experiencing much shoulder paid. at 258. Norco
was added to her medication regimelat. at 257-258.

In October, plaintiff reported thacupuncture was improving her chest palnat 248,
but the following month she experienced ‘tgua bit” of shoulder and chest paildl. at 245. She
was switched from Norco to Vicodin, due to stomach irritatilmh.at 245-246. From January
through May 2011, plaintiff continued to report pstent pain in her ik, neck, and shoulder,
which was treated with Vicodin, Motrin, and Flexeridl. at 239-244. In July she reported
“doing fairly well,” but continuedo have “pain in the neck, rading to the left shoulder and
some low back pain.’ld. at 237.

In July 2013, plaintiff continued to exper@nchest, shoulder, and neck pain, which w
again treated with nastic pain medicationrad a muscle relaxedd. at 743. Her pain persisted
into 2014, and she continued to be prescribed Vicodinat 712-14, 732. In April 2014,
plaintiff reported a 70 to 80 percenefief with her current regimenrid. at 715. However, a few

months later she was referred to a paimaggment specialist for a second opinitth.at 729-

y
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734. She reported worsening of symptoms and pensisack and neck pain, and the evaluating
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physician concluded that plaintiffould benefit from low dose opioids, such as a Butrans pafch.

Id. at 729.

Contrary to the ALJ’s findings, the record da®t indicate that platiff's pain symptoms

were well managed with conservative treatment. Plaintiff received multiple steroid injunctipn,

which provided little to no reliefThe record also shows that she was treated extensively wi
narcotic pain medication and muscle relaxe®sich treatment 3ot conservativeArdito v.
Astrue 2011 WL 2174891, at *4 (C.D. Cal. June2B;11) (finding narcotic prescriptions and
muscle relaxers to be anwytigi but conservative treatmenfhepard v. Colvin2015 WL
9490094, at *7 (E.D. Cal. 2015) (narcotar® not conservative treatmerBjunkalla-Saspa v.
Colvin, 2014 WL 1095958, at *1 (C.D. Cal. March 2814) (“[T]he ALJ foundhat Plaintiff had
been conservatively treated with Vicodin . But Vicodin qualifies as strong medication to

alleviate pain”) (citations and quotations omittddarrison v. Astrue2012 WL 527419, at *7

(D. Or. Feb. 16, 2012) (nerve blocks and multiplegsteinjections “certainly not conservative”).

Nor was it successful. Those treatmentswwtt only limited results and a prognosis that
plaintiff would haveto learn to “cope with the canic pain.” AR 261, 265, 698.

Further, the ALJ’s finding #t plaintiff’'s symptoms werevell managed is not supported
by substantial evidence. In reaching thiaadasion, the ALJ relied heavily on only a few
medical records without full consideration oéténtire record, which evidences a significant
struggle to manage plaintiff’pain. The ALJ highlightetthe medical records containing
plaintiff's reports that she was “doing fainyell” and obtained reliefrom acupuncture, without
regard to the majority of records demonsirgtihat plaintiff expegnced persistent pain.
Significantly, at three different parts of the dgan the ALJ cited and digssed plaintiff's April
2014 report that that she expeed 70 to 80 percent relief witter current regimen, but made
no mention that a few months later a pain spetisticommend plaintiff be treated with opioids
for her worsening painSeeAR 25-27.

Thus, the ALJ relied heavily on the recettiat showed a temporary reduction in
plaintiff's symptoms. However, “[o]ccasionsymptom-free periods—and even the sporadic

ability to work—are not ingnsistent with disability.”Lester 81 F.3d at 833. Accordingly, the
10
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ALJ’s finding that plaintiff's inpairments were well managed with conservative treatment is
supported by substantial evidence.

The only other reason provided for discongtplaintiff's credibility was that her
allegations were inconsistent with the medmabence of record. AR 26. Although the ALJ
may rely on an inconsistency with medical evicem assessing plaintiff's credibility, that may
not be the sole basis for his credibility determinatiBarch v. Barnhart400 F.3d 676, 681 (9th
Cir. 2005). Thus, even assuming that sub&thevidence supporthe ALJ’s finding that
plaintiff's allegations are imansistent with the medical evdce of record, the court cannot
sustain the credibility fiding on this basis alone.

Accordingly, the case must be remanded for further proceediBgsninguez v. Colvin
808 F.3d 403, 407 (9th Cir. 2015) (“Uskethe district court conclusli¢hat further administrative
proceedings would serve no useful purpos@ay not remand with a direction to provide
benefits.”).

IV.  CONCLUSION

Accordingly, it is hereby ORDERED that:

1. Plaintiff's motion for ssmmary judgment is granted,;

2. The Commissioner’s cross-matitor summary judgment is denied;

3. The matter is remanded for further m@dings consistentitl this order; and

4. The Clerk is directed to &m judgment in plaintiff's favor.

DATED: September 30, 2016.
%M@/ 7’ (‘W
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

2 Because the case must be remanded for further consideration, the court declines
address plaintiff's additional argument.
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