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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JOSHUA BLOCKER, No. 2:15-cv-1416 KIM KJN P
Petitioner,

V. FINDINGS & RECOMMENDATIONS

J. SOTO, Warden,

Respondent.
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l. Introduction

Petitioner is a state prisonerpceeding pro se and in forrpauperis. Petitioner filed an
application for petition of writ of habeas corguasuant to 28 U.S.& 2254. Pending before t
court is respondent’s motion to dismiss the halpetiton as barred by theastite of limitations.
For the reasons set forth belowspendent’s motion should be granted.

[l. Legal Standards

Rule 4 of the Rules Governing Section 2254&3aallows a district court to dismiss a

petition if it “plainly appears tvm the face of the petition and a@yhibits annexed to it that the

petitioner is not entitled to reli@h the district court. . . .”_1d.The Court of Appeals for the Ninth

Circuit has referred to a respondemhotion to dismiss as a requést the court to dismiss undgé
Rule 4 of the Rules Governing § 2254 Cases. See, e.qg., O'Bremski v. Maass, 915 F.2d 4
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(1991). Accordingly, the courtveews respondent’s motion to digss pursuant to its authority
under Rule 4.

On April 24, 1996, the Antiterrorism andféftive Death Penalty Act (“AEDPA”) was
enacted. Section 2244(d)(@)Title 8 of the UnitedStates Code provides:

A 1-year period of limitation shall apy to an application for a writ
of habeas corpus by a person in custody pursuant to the judgment of
a State court. The limitation perigtiall run from the latest of —

(A) the date on which the judgment became final by the
conclusion of direct review or ¢hexpiration of the time for seeking
such review;

(B) the date on which the impediment to filing an
application created by State action in violation of the Constitution
or laws of the United States is removed, if the applicant was
prevented from filing by such State action;

(C) the date on which the cditstional right asserted was
initially recognized by the Suprentéourt, if the right has been
newly recognized by the Supren@ourt and made retroactively
applicable to cases on collateral review; or

(D) the date on which the faetl predicate of the claim or
claims presented could have begiscovered through the exercise
of due diligence.

28 U.S.C. § 2244(d)(1). Section 2244(d)(2) provides thattitthe during which a properly fileg
application for State post-conviction or otheli@i@ral review with respect to the pertinent
judgment or claim is pending shall not kmunted toward” the limitations period. 28 U.S.C.
§ 2244(d)(2).

Section 2244(d)(2) providekat “the time during which properly filed application for

State post-conviction orlo¢r collateral review with respecttiee pertinent judgment or claim i$

pending shall not be counted toward” the limdas period. 28 U.S.C.2244(d)(2). Generally,

this means that the statute of limitations is tblileiring the time after state habeas petition hag

been filed, but before a decision has besmered._Nedds v. Calderon, 678 F.3d 777, 780 (9
Cir. 2012). However, “a California habeas petier who unreasonably delays in filing a state
habeas petition is not entitléol the benefit of statutory talg during the gap or interval

preceding the filing.”_ld. at 781 (citing @y v. Saffold, 536 U.S. 214, 225-27 (2002)).

Furthermore, the AEDPA “statute of limitationsnist tolled from the time a final decision is
2
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issued on direct state appeal and the time thestite collateral challenge filed because there

is no case ‘pending’ during that intervalNino v. Galaza, 183 F.3d 1003, 1006 (9th Cir. 199¢

overruled on other grounds by Carey, 536 U.214dt In Carey, the United States Supreme

Court held that the limitation ped is statutorily tolled duringne complete round of state pos
conviction review, as long as such review isgddwvithin the state’s tieframe for seeking suc
review. 1d., 536 U.S. at 220, 222-23. State hape#tons filed after th one-year statute of

limitations has expired do not revive the statot limitations and have no tolling effect.

Ferguson v. Palmateer, 321 F.3d 820, 823 (9th2003) (“section 2244(d) does not permit the

reinitiation of the limitations peod that has ended before the stagtition was filed”); Jiminez V.

Rice, 276 F.3d 478, 482 (9th Cir. 2001).
lll. Chronology

For purposes of the statute of limitations gs@l, the relevant chnology of this case is
as follows:

1. Petitioner pled no contest to eight counts of second degree robbery and admitte
serious felony, and personal use of a deadly wealpegations. (ECF Nos. 1 at 2; (Responde
Lodged Document (“LD”) 1.)

2. On November 2, 2011, petitioner was secedrto a determinate state prison term @
30 years. (LD 1))

3. Petitioner appealed thestitution order referenced the abstract of judgment.

4. On June 26, 2012, the California CourAppeal for the ThirdAppellate District

issued the following order:

The trial court is directed to delete the references to the restitution
order in the minute order and atastt, hold a restitution hearing,
prepare an amended minute orded abstract reflecting the results

of that hearing, and forward a copy of the corrected abstract to the
Department of Corrections and Rehabilitation. In all other respects
the judgment is affirmed.

(LD 2)
5. Petitioner did not ajgal the June 26, 2012 order.
1
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6. On December 7, 2012, the Sacramerton®y Superior Court held a restitution
hearing. (LD 3.) Petitiner did not appeal.

7. On August 24, 2014petitioner filed a petition for writ of habeas corpus in the
Sacramento County Superior Court. (LD 4.) Qctober 27, 2014, the suparicourt denied the
petition. (LD 5.)

8. On December 7, 20%4etitioner filed a petition fowrit of habeas corpus in the
California Court of Appeal for ¢nThird Appellate District. (L35.) The appellate court denied
the petition on December 18, 2014.

9. On January 28, 2015, petitioner filed a petition for writ of habeas corpus in the
California Supreme Court. (LD 8.) On Alg29, 2015, the California Supreme Court denied t
petition without comment. (LD 9.)

10. On June 28, 2015, petitioner filed the instaderal petition. (ECF No. 1.) See RU
3(d) of the Federal Rules Gawing Section 2254 Cases.

11. Respondent filed the motion to dismiss on October 7, 2015. (ECF No. 13.) Ps
was granted multiple extensions of time. CEENos. 15, 17, 19.) On March 30, 2016, petitior]
was granted one final extension of times bpposition was due on or before April 29, 2016.
(ECF No. 21.) Petitioner did not file an opposition.

V. Statutory Tolling

Under 28 § 2244(d)(1)(A), the limitationsrpm begins running on the date that
petitioner’s direct review becanfi@al or the date of the exptian of the time for seeking such
review. 1d. In this cas@etitioner did not appeal the superior court’'s December 7, 2012
restitution order. Accordingly, his conviction became final sixty days later on February 5, ?

Cal. Rules of Court 8.308(a); Mendoza vr€la 449 F.3d 1065, 1067 (9th Cir. 2006). The

! Unless otherwise indicated, all of petitionet®sequent court filings we given benefit of the
mailbox rule. _See Campbell v. Henry, 614 F18&6, 1059 (9th Cir. 2010) (under the mailbox
rule, the petition is deemed filed whieanded to prison authorities for mailing).

2 This petition was signed on December 3, 2014tHmiproof of service is dated December 7
2014.
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AEDPA statute of limitations began to ruretfollowing day, on February 6, 2013. Patterson
Stewart, 251 F.3d 1243, 1246 (9th Cir. 2001). Absahihg, petitioner’s Iat day to file his
federal petition was on February 6, 2014.

Petitioner filed his first state court pé&iit on August 24, 2014, over six months after tf
limitations period expired. Thus, this and his sgeat state petitions wenet “properly filed”
so as to toll the running of the limitations periddoreover, a state caunabeas petition filed
beyond the expiration of AEDPA’s statute of lintiteas does not toll the limitations period ung

§ 2244(d)(2)._See Ferguson v. Palmateer, 321 F.3d 820, 823 (9th Cir. 2003); Jiminez v. R

F.3d 478, 482 (9th Cir. 2001) (state habeas paetitied after the stataetof limitations ended
“resulted in an absolute time bar”). Abseqtigable tolling, the instant petition is time-barred
Accordingly, petitioner is not ¢itled to statutory tolling.

V. Equitable Tolling

Equitable tolling is available to toll the ogear statute of limitations available to 28

U.S.C. § 2254 habeas corpus cases. Hollaftbvida, 130 S. Ct. 2549, 2560 (2010). A litiga

seeking equitable tolling must elsligh: (1) that he has beenrsuing his rights diligently; and

(2) that some extraordinary circumstance stodus way. _Pace v. DiGuglielmo, 544 U.S. 408

418 (2005). The Ninth @uit has explained:

To apply the doctrine in “extraordinary circumstances” necessarily
suggests the doctrine's rarity, and tequirement that extraordinary
circumstances “stood in his waguggests that an external force
must cause the untimeliness, rather than, as we have said, merely
“oversight, miscalculation or negkgce on [the petitioner's] part,

all of which would preclude the plication of equitable tolling.

Waldron-Ramsey v. Pacholke, 556 F.3d 1008, 1011G#th (internal citation omitted), cert.

denied, 130 S. Ct. 244 (2009); see also Stitind. LaMarque, 319 F.3d 1199, 1203 (9th Cir.

2003) (petitioner must show that the externatéocaused the untimelinesd) is petitioner’s

burden to demonstrate that he is entitledduoitable tolling._Espinozitatthews v. People of th

State of California, 432 F.3d 1021, 1026 (9th Cir. 2005).
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Here, petitioner alleged no facts in his petitexplaining his delay in bringing the insta
action. Despite being granted numerous extensions of time, petitidnaotdile an opposition
to the motion to dismiss. Thus, he failed to dastmte he is entitled to equitable tolling.

VI. Alternative Grounds

Respondent also moves to dismiss petitianeldaims attacking the validity of prior

convictions used to enhance higrent sentence as foreclosgdLackawanna County Dist. Atty.

V. Coss, 532 U.S. 394, 402 (2001). (ECF No. 18-at) However, because petitioner’s filing
time-barred, the court need not addreespondent’s alternative argument.
VII. Conclusion

Accordingly, IT IS HEREBY RECOMMENDED that:

1. Respondent’s motion to dismiss (ECF No. 13) be granted; and

2. This action be dismissed.

These findings and recommendations are subditi the United States District Judge
assigned to the case, pursuarnthi provisions of 28 U.S.C. 8 636(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationdf’petitionerfiles objections
he shall also address whether ditieate of appealability should issue and, if so, why and as
which issues. A certificate of appealability may issue under 28 U.S.C. § 2253 “only if the
applicant has made a substantial showing @fdinial of a constitutional right.” 28 U.S.C.

§ 2253(c)(3). Any response to thgaatiions shall be served ante@ within fourteen days after
service of the objections. The parties are advikat failure to file objections within the

specified time may waive the right to appea& District Court’s orderMartinez v. Yist, 951

F.2d 1153 (9th Cir. 1991).
Dated: May 10, 2016

M) ) Moorman

KENDALL J. NEWMAN
UNITED STATES MAGISTRATE JUDGE

/cw/bloc1416.mtd.hc.sol
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