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5
6
7 UNITED STATES DISTRICT COURT
8 FOR THE EASTERN DISTRICT OF CALIFORNIA
9
10 | CHERISH FAWN ORTIZ, No. 2:15-cv-1456 AC
11 Plaintiff,
12 V. ORDER
13 | CAROLYN W. COLVIN, Acting
" Commissioner of Social Security,
Defendant.
15
16
17 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
18 | (“Commissioner”), denying her application fdisability insurance beefits (“DIB”) under
19 | Title Il of the Social Security Act (“the A9, 42 U.S.C. 88 401-34, and for Supplemental
20 | Security Income (“SSI”) under Titl&VI of the Act, 42 U.S.C. §§ 1381-1383f.
21 For the reasons that follow, the court withnt plaintiff’'s motion for summary judgment,
22 | deny the Commissioner’s cross-motion for sumnmagdgment, and remand this matter for further
23 | proceedings.
24
! DIB is paid to disabled payas who have contributed to thesBbility Insurance Program, ang
25 | who suffer from a mental or physical disabili2 U.S.C. § 423(a)(1); Bowen v. City of New
York, 476 U.S. 467, 470 (1986). SSI is paid t@ficially needy disabled persons. 42 U.S.C.
26 | § 1382(a); Washington State DeptSuicial and Health Services Guardianship Estate of
Keffeler, 537 U.S. 371, 375 (2003) (“Title XVI of the Act, 8 138%eq., is the Supplemental
27 | Security Income (SSI) scheme of benefitsdged, blind, or disabdt individuals, including
children, whose income and assetsldalow specified levels . . .”).
28
1
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. PROCEDURAL BACKGROUND
Plaintiff applied for disability ins@nce benefits on October 24, 2011, and for

supplemental security income on January 29320dministrative Record (“AR”) 19 (ALJ

decisiony The disability onset dafer both applications was alleged to be January 20, 2011.

The applications were disapproved initiallydaon reconsideration. Id. On July 16, 2013, AL
Mark C. Ramsey presided over the hearinglamtiff's challengeto the disapprovals.

AR 34-100 (transcript). Bintiff was present and testifiedtae hearing. d. Plaintiff was
represented by an unidentifi@ttorney at the hearirfigld. No vocational expert was present.
On October 17, 2013, the ALJ issued an vorfable decision, fiding plaintiff “not
disabled” under Sections 216(i) and 223(d) wleTll of the Act, 42 U.S.C. 88 416(i), 423(d), a
Section 1614(a)(3)(A) of Title XVI of the Act, 42 U.S.C. § 1382c(a)(3)(A). AR 19-28 (decis
29-33 (exhibit list). On May 18, 2015, the Appe&louncil received counsel’s briefs (Exh. 20
and medical records (Exh. 19F) as additional athibAR 6. The Appeals Council declined to
receive other medical records, stgtthat they related to a tinperiod after the ALJ’s decision.
AR 2. The Appeals Council denigthintiff's request for reviemeaving the ALJ’s decision as

the final decision of the Comssioner of Social Security. AR4 (decision), 5 (additional
exhibit list).

Plaintiff filed this action on July 8, 201%CF No. 1; see 42 U.S.C. 88 405(g), 1383c(
The parties consented to the gatiction of the magistrate judge. ECF Nos. 3, 8. The parties
cross-motions for summary judgment, basedchupe Administrative Record filed by the
Commissioner, have been fully briefed. ER&s. 13 (plaintiff's summary judgment motion), 1
(Commissioner’'s summary judgment motion), 18 (plaintiff's reply).

. FACTUAL BACKGROUND
Plaintiff was born on June 23, 1979, and accordingly was 31 years old on the allegs

disability onset date, making plaintiff a “youngearson” under the regulations. AR 27; see 2

2 The AR is electronically filed at ECF Nos. 12-3to 12-12 (AR 1 to AR 542).
% John M. Angerer, Esq., was plaffi§ attorney at the time. AR 19.
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C.F.R 88 404.1563(c), 416.963(c).afrkiff has a high school edatton, and can communicate|i

English. AR 27.
lll. LEGAL STANDARDS
The Commissioner’s decision theatlaimant is not disaddl will be upheld “if it is

supported by substantial evidence and if the C@sioner applied the cact legal standards.”

Howard ex rel. Wolff v. Barnhart, 341 F.3006, 1011 (9th Cir. 2003). “The findings of the
Secretary as to any fact, if supgsat by substantial evidence, shadl conclusive . . ..””_Andrews
v. Shalala, 53 F.3d 1035, 1039 (9th Cir. 1995) (quoting 42 U.S.C. § 405(Q)).

Substantial evidence is “more than a magtilla,” but “may be less than a

preponderance.” Molina v. Astrue , 678& 1104, 1111 (9th Cir. 2012). “It means such

relevant evidence as a reasonable mind might aesegpdequate to support a conclusion.”

Richardson v. Perales, 402 U.S. 389, 401 (19Afgrnal quotation marks omitted). “While

inferences from the record can constitute suttistbevidence, only thoseeasonably drawn fron

the record’ will suffice.”_Widmark v. Barnlnia 454 F.3d 1063, 1066 (9th Cir. 2006) (citation

omitted).

Although this court cannot suiiste its discretion for thadf the Commissioner, the cou

nonetheless must review the record as a whakeighing both the evidendbat supports and the

evidence that detracts from the [Commissionersiatusion.” _Desrosiers v. Secretary of HHS

846 F.2d 573, 576 (9th Cir. 1988); Jones v. Heckler, 760 F.2d 993, 995 (9th Cir. 1985) (“T|

court must consider both eedce that supports aegtidence that detracts from the ALJ’s
conclusion; it may not affirm simply by isolag a specific quantum stipporting evidence.”).
“The ALJ is responsible for determiningedibility, resolving conflicts in medical

testimony, and resolving ambiguities.” Edlund v. Massanari, 253 F.3d 1152, 1156 (9th

Cir. 2001). “Where the evidence is susceptiblmtye than one rational interpretation, one of

which supports the ALJ’s decision, the ALJ’'s comsaiun must be upheld.” Thomas v. Barnhat

278 F.3d 947, 954 (9th Cir. 2002). However, the tmay review only the reasons stated by
ALJ in his decision “and may not affirm the Alon a ground upon which ded not rely.” Orn

v. Astrue 495 F.3d 625, 630 (9th Cir. 2007); ConnetBarnhart, 340 F.3d 871, 874 (9th Cir.
3
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2003) (“It was error for the district court &dfirm the ALJ’s credibity decision based on
evidence that the ALJ did not discuss”).

The court will not reverse ¢hCommissioner’s decision ifig based on harmless error,
which exists only when it is “clear from the record that an ALJ’s error was ‘inconsequentia

ultimate nondisability determination.’Robbins v. SSA, 466 F.3d 880, 885 (9th Cir. 2006)

(quoting_Stout v. Commissioner, 454 F.3d 10BIK5 (9th Cir. 2006)); see also Burch v.
Barnhart, 400 F.3d 676, 679 (9th Cir. 2005).
IV. RELEVANT LAW
Disability InsuranceBenefitsand Supplemental Security Income are available for eve
eligible individual who is'disabled.” 42 U.S.C. 88 423(a)(1)()IB), 1381a (SSI). Plaintiff is
“disabled” if she is “unable to engagesnbstantial gainful activity due to a medically

determinable physical or mental impairment.”” Bowen v. Yuckert, 482 U.S. 137, 140 (198

(quoting identically worded provisions 42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A)).

The Commissioner uses a figeep sequential evaluation process to determine wheth
applicant is disabled and entitled to biise 20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4);
Barnhart v. Thomas, 540 U.S. 20, 24-25 (2003) (sgftorth the “five-step sequential evaluatid

process to determine disability” under Title 1l and Title XVI). The following summarizes thg

sequential evaluation:

Step one: Is the claimant engagingubstantial gainful activity? If
so, the claimant is not disabletf.not, proceed to step two.

20 C.F.R. §8 404.1520(a)(4)(i), (b) and 416.920(a)(4)(i), (b).

Step two: Does the claimant haae“severe” impairment? If so,
proceed to step three. If nthe claimant is not disabled.

Id., §§ 404.1520(a)(4)(ii), (c)ra 416.920(a)(4iil, (c).

Step three: Does the claimantismipairment or combination of
impairments meet or equal anpairment listed in 20 C.F.R., Pt.
404, Subpt. P, App. 1? If so, the claimant is disabled. If not,
proceed to step four.

Id., §8 404.1520(a)(4)(iii), (d)ral 416.920(a)(4)if), (d).

Step four: Does the claimantiesidual functional capacity make
him capable of performing his past work? If so, the claimant is not

4

to the

)

el an

n

A\1”4




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

disabled. If not, proceed to step five.
Id., 88 404.1520(a)(4)(iv)e), (f) and 416.920(a)(4)(iv), (e), (f).

Step five: Does the claimant hatlee residual functional capacity
perform any other work? If so, tlibaimant is not diabled. If not,
the claimant is disabled.

Id., 88 404.1520(a)(4)(v), (gnd 416.920(a)(4)(v), (9).

The claimant bears the burden of proof i finst four steps afhe sequential evaluation
process. 20 C.F.R. 88 404.1512(a) (“In gensxal, have to prove to ubkat you are blind or
disabled”), 416.912(a) (same); Bowen, 482 U.34& n.5. However, “[a]t the fifth step of the
sequential analysis, the burden shifts to the Casiomer to demonstrate that the claimant is
disabled and can engage in work that exisggnificant numbers in the national economy.” H
v. Astrue, 698 F.3d 1153, 1161 (9thr.(2012); Bowen, 482 U.S. at 146 n.5.

V. THE ALJ’s DECISION

The ALJ made the following findings:

1. The claimant meets the insured status requirements of the Social
Security Act through December 31, 2015.

2. [Step 1] The claimant has nehgaged in substantial gainful
activity since January0,2011, the alleged onset date (20 CFR
404.157 et seq., and 416.97 Bt seq.).

3. [Step 2] The claimant has the following severe impairments:
obesity, osteoarthritis of the kneeight ear mixed hearing loss, and
depression (20 CFR 4620(c) and 416.920(c)).

4. [Step 3] The claimant doesiot have an impairment or
combination of impairments thaheets or medically equals the
severity of one of the listed impairments in 20 CFR Part 404,
Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525, 404.1526,
416.920(d), 416.925 and 416.926).

5. [Residual Functional Capacity (“RFC”)] After careful
consideration of the ére record, the undagned finds that the
claimant has the residual furatial capacity to perform sedentary
work as defined in 20 CFR 404.1568Y @nd 416.967(a) except she
can perform simple, unskilled work.

6. [Step 4] The claimant is unabko perform any past relevant
work (20 CFR 404.1565 and 416.965).

7. [Step 5] The claimant wasorn on June 23, 1979 and was 31
years old, which is defined as a younger individual age 18-44, on
the alleged disability onseate (20 CFR 404.1563 and 416.963).

5

not

fill




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

8. [Step 5, continued] The claimahas at least a high school
education and is able to coramcate in English (20 CFR 404.1564
and 416.964).

9. [Step 5, continued] Transferability of job skills is not material to
the determination of disali§yi because using the Medical-
Vocational Rules as a frameworsupports a finding that the
claimant is "not disabled,” whether or not the claimant has
transferable job skills €& SSR 82-41 and 20 CFR Part 404,
Subpart P, Appendix 2).

10. [Step 5, continued] Consideritige claimant’s age, education,
work experience, and residualnictional capacity, there are jobs
that exist in significant numbera the national economy that the
claimant can perform (20 CFR 404.1569, 404.1569(a), 416.969,
and 416.969(a)).

11. The claimant has not been under a disability, as defined in the

Social Security Act, from Janpa20, 2011, through the date of this
decision (20 CFR 404.1520(g) and 416. 920(qg)).

AR 19-28 (excerpted).
As noted, the ALJ concluded that plaintifés “not disabled” under Sections 216(i) and
223(d) of Title I of the Act, 42 U.S.C. 88 416(#23(d), and Section 1614(a)(3)(A) of Title XV
of the Act, 42 U.S.C. § 1382c(a)(3)(A). AR 28.
VI. ANALYSIS
Plaintiff argues that the ALJ erred bsjecting the treting doctor’s opiniorf. “To reject
an uncontradicted opinion of a treating oaexning doctor, an ALJ must state clear and

convincing reasons that are sugpdrby substantial evidenceBayliss v. Barnhart, 427 F.3d

1211, 1216 (9th Cir. 2005). “If a treating oraexining doctor's opinion is contradicted by
another doctor's opinion, an Abday only reject it by providing sgific and legitimate reasons
that are supported by substantial evidendd.” However, the ALJ “need not accept the opinid
of any physician, including a treating physiciarthiit opinion is brief, conclusory, and

inadequately supported by clinical findingdBray v. Comm’r of Soc. Sec. Admin., 554 F.3d

* Plaintiff offers additional arguments in suppof her request for remand “to fully develop th
record.” See ECF No. 13-1. Since the toul order such a remand based upon the ALJ’s
erroneous rejection of the tteey doctor’s opinion, it does not consider plaintiff’'s remaining
arguments.
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1219, 1228 (9th Cir. 2009) (internal quotation marks omitted).

A. Treating Doctor — Joseph Marzano, M.D.

Plaintiff's treating doctors Joseph Marzano, M.D., oio@sumers Self Help Wellness &
Recovery Center (apparently a part of Sacram@ounty Mental Health). See AR 89-93. Dr.

Marzano first saw and treatethintiff on August 28, 2012, andatjnosed her with “Depression

unspecified,” and “Cluster C traits.” AR 35Dr. Marzano again saw plaintiff on May 7, 2013.
AR 504.

On July 11, 2013, Dr. Marzano completedocument entitled “Mental Residual
Functional Capacity Questionnai” AR 508-10. The form identifies four “performance”
categories, and provides space for the doctor to abiéekhich of several abilities is described

by which category. The categories are:

Category I:  Does not preclude performance of any aspect of the job
Category Il:  Precludes performance for 5% of an 8-hour day
Category lll: Precludes performee for 10% of an 8-hour day

Category IV: Precludes performance for 15% or more of an 8-hour day
Dr. Marzano concluded, in relevigpart, that because of pléiff's mental impairments:
(1) For 10% of an 8-hour work day &@gory lIlI), plainiff was unable to:

(a) “Carry out very short and simple instructions.” AR 508 | 11(4) (“Mental
Abilities Sustained Concentration and Memory”);

(b) “Interact appropriately with the geaépublic.” AR 509 { 111(12) (“Social
Interaction”);

(c) “Accept instructions angespond appropriately to catsm from Supervisors.”
Id.  111(14); and

(d) “Get along with coworkers or peexsthout distracting them or exhibiting
behavioral extremes.”_Id. { 111(15).

(2) For 15% or more of an 8-hour workyd@ategory 1V), plaintiff was unable to
“Maintain attention and concentration fortemded periods of time.” AR 508 1 11(6).

> Dr. Marzano also concluded that plaintiff had (1) “marked” difficulties in maintaining socigal
functioning, (2) “moderate” resttions of activities of daily liing, (3) “moderate” deficiencies
of concentration, persistiee or pace, and “one or two” epites of decompensation within a 12
month period. AR 510.
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(3) Plaintiff would be “off task” for 20%f an 8-hour work day. AR 509 { 2.

(4) Plaintiff would be unable to work forrde (3) work days per month, on average.
AR 509 T &

The ALJ found that the only restriction phaintiff's ability to do “the full range of
sedentary work,” was that she was limitedgionple, unskilled work.” AR 24, 27. The ALJ
found that this had “little or no effect on thecopational base of unskilled sedentary work.”
AR 27. The ALJ thus implicitly rejected Dr. M&no’s opinion — stating that he was giving it
“little weight” — since the limitations contained Br. Marzano’s opinion plainly exceeded thos
the ALJ considered in determining whabs were available to plaintiff.

The ALJ found Dr. Marzano’s opinion be “unpersuasive” because: (1) it relies on
plaintiff's “subjective statements” rather than “ebjive findings of mentalisease,” and “there
reason for questioning the reliability of the claimaisubjective complaints;” (2) “Dr. Marzano
own findings on examinations fail to support the limitations he provided,” and (3) “Dr. Marz
opinion is not consistent with the other neadievidence and opinions in file.” AR 26.

A. Plaintiff's Subjective Statements

The ALJ rejects Dr. Marzano’s opinion “becausapjpears to rely heavily on the
claimant’s own subjective statements rathantbn objective findings ahental disease, and
seems to accept uncritically as true most, ifallptof what the claimant reported.” AR 26
(emphasis added). However, the ALJ does rplagn what part of te record supports his
conclusion, and indeed, the record before thetatoes not support it. Dr. Marzano naturally
would have listened to his patient, and takensktetements into account. However, the recor(
indicates that Dr. Marzano metth plaintiff, conducted a “Metal Status Examination (“MSE”)
of her, made his own “Assessment” of kendition, and rendered a diagnosis, on August 28,

2012. There is no evidence that Dr. Marzano simpote down the limitations or complaints

that plaintiff told him, or that he was undulfflienced by her statement of her own limitations

® The form states thataihtiff would be unable teomplete an 8-hour work day for 3 days per
month, on average. AR 509 T 3. Both sides intetpattto mean that plaiiff could not work at
all for 3 days per month. See ECF Nos. 13-1 at 16 (plaintiff), 17 at 11 (defendant). Since
parties agree on the meaning of the form’s language, the court adopts their interpretation.

8

e

ano’s

the




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Indeed, there is nothing in the reddhat indicates that plaifiteven offered any opinion of her
own limitations. The only evidence ahything that plainff “reported” to Dr. Marzano is that
“[s]he reports that she is notrrently drinking.” AR 35Z.

As for what the ALJ described as the aleseof “objective findings of mental disease,”
is true that there is no evidence in the re¢bead Dr. Marzano conductegpecific psychiatric test
on plaintiff. However, strict objective demonstralilis not the correct stalard to be applied in

evaluating evidence of mental disord@rs:

Courts have recognized that aygisiatric impairment is not as
readily amenable to substantiation by objective laboratory testing as
is a medical impairment and that consequently, the diagnostic
technigues employed in the fietd psychiatry may be somewhat
less tangible than those in the field of medicine. In general, mental
disorders cannot be ascertained aerified as are most physical
illnesses, for the mind cannot be probed by mechanical devises in
order to obtain objectivelinical manifestation®f mental illness.

Rather, when mental illness is the basis of a disability claim,
clinical and laboratory data maconsist of the diagnoses and
observations of professionalstrained in the field of
psychopathology. The report of a psychiatrist should not be
rejected simply because ofktlnelative imprecision of the

I

’ In any event, the ALJ’s reasons for finding ptif not to be crediblare not valid. The ALJ
states that plaintiff stopped working for reasons ‘hetdted” to her allegkdisabilities. AR 26.

t

But her testimony — the only evidence the ALJ usecach this conclusion — was that it was her

inability to meet the physical geirements of the job that cagsher to break company policy,
which led to her firing._See AR 44-47. Whilapitiff's conduct may cause the ALJ to questid
her judgment, it does not show that her testimoag not credible. The ALJ also states that
plaintiff kept working after her alleged ongkgtte. AR 26. But her testimony — again, the only
evidence the ALJ uses — is clear that tsteel and failed to keep working, but was unable to
engage in gainful employment because of hebiisa See AR 47-55. This is not a basis for
finding that plaintiff wa not disabled. See Lingenfelter v. Astrue, 504 F.3d 1028, 1038 (9th
2007) (“It does not follow from the fact that aichant tried to work for a short period of time
and, because of his impairmerfts|ed, that he did not then experience pain and limitations
severe enough to preclude him fromaintaining substantial gainful employment. Indeed, we
have suggested that similar evidence thadaenant tried to work and failed actualiypported
his allegations of disablingain.”) (emphases in text).

8 Itis not clear what the ALJ even means whersays that there are no “objective findings o
mental disease.” The ALJ himself has alreamlynfl that plaintiff has the “severe impairment”
mental disease, namely, “depression.” AR&tep 3). Although the ALJ incongruously state
that plaintiff “had no mental ladth treatment,” he cites the record showing that plaintiff was
hospitalized, diagnosed with, and treated depression, and showingathshe was diagnosed
with, and treated for, depressiamdaCluster C personality traits, @ outpatient atic. AR 22.
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psychiatric methodology or ¢h absence of substantial
documentation, unless there are other reasons to question the
diagnostic technique.

Lebus v. Harris, 526 F. Supp. 56, 60 (N.D. Cal. 198itations omitted); Averbach v. Astrue,

731 F. Supp. 2d 977, 986 (C.D. Cal. 2010) (sari@e record indicates that Dr. Marzano’s
opinion was substantially based his own clinical observations, and therefore there is no

evidentiary basis for rejecting the opinio@f. Ryan v. Comm'r of Soc. Sec., 528 F.3d 1194,

1199-200 (9th Cir. 2008) (“an ALJ does not provetlsar and convincing reasons for rejecting
examining physician's opinion by questioning the criétitof the patient's complaints where tf
doctor does not discredit those complaimtd aupports his ultimatgpinion with his own
observations”).

In short, it was error for the ALJ to rejebe treating doctor’s opion on the grounds the
it relied on plaintiff's subjective statements, as the ALJ fails to identify any evidence that
Dr. Marzano unduly relied on such statements.

B. Dr. Marzano's Findings

The ALJ asserts that “Dr. Marzano’s ofumdings on examinations fail to support the
limitations he provided.” AR 26. The ALJ does mgntify what “findings” he is referring to,
and so the court would have to guess what kdermanind. Just as problematic, however, the /

does not specify why, in his view, the unsjiedi findings do notpport the limitations:

To say that medical opinionare not supported by sufficient
objective findings or are contratp the preponderant conclusions
mandated by the objective finding®es not achieve the level of
specificity . . . required, even wh the objective factors are listed
seriatim. The ALJ must do moreath offer his conclusions. He
must set forth his own interpretat® and explain why they, rather
than the doctors’, are correct.

Embrey v. Bowen, 849 F.2d 418, 421-22 (9th Cir. 1988).

There is nothing in Dr. Marzano’s findingsatiwould enable thisourt, without playing
doctor, to conclude that pldiff's limitations are not whabr. Marzano found them to be.
Among Dr. Marzano’s findings aredhplaintiff suffers from “degpession,” and that she suffers

from “Cluster C traits.” The ALJ does not@ain why these two impairments — or depression]

alone for that matter — are insufficient to substantiate the limitations Dr. Marzano identified.
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Dr. Marzano goes on to find, indhmental status examinationatiplaintiff is “dependent,
avoidant slightly.” AR 352. These may seem likeemarkable characteristinot likely to lead
to any functional limitations. Since the Atdes not identify which findings he found to be

insufficient, he may have been referring tegd seemingly unremarkable findings. However,

is quite likely that these findings“avoidant” and “dependent” —fex to medical terms of art for

specific medical conditions, naméipependent personality disad” and “Avoidant personality
disorder,” which are, in turn, two dfie “Cluster C'Personality Disorders.The ALJ fails to
explain why these findings — if indeed they #re ones he was referring to — do not support tl
limitations Dr. Marzano proposed.

C. Other Medical Evidence on File

The ALJ rejects Dr. Marzano’s opinion asrgenot consistent ith the other medical
evidence and opinions in file. Mever, the ALJ does not identiftyhat evidence or opinions he
is referring to. It is not sufficient for the ALJgply to state that evider and opinions exist thé
are contrary to the treating doc's opinion, leaving it to theourt to dig around through the

record in search of the unidentified eviderand opinions. See Tackett v. Apfel, 180 F.3d 10

1102 (9th Cir. 1999) (“[tlhe ALJ must set outtire record his reasarg and the evidentiary
support for his interpretation of the medical evicks). The opinions cited in the ALJ’s decisic
— including the opinion of Dr. Owe(AR 300-05) — make no mention thie types of restrictions
Dr. Marzano placed on plaintiff, and thereforerthis no basis for saying that they are not
consistent with Dr. Marzano’s.

D. Remand

The court is authorized “to ‘vers[e] the decision of the @unissioner of Social Securit

with or without remanding the cause for a relmal” Treichler v. Comm’r of Soc. Sec. Admin,.

775 F.3d 1090, 1099 (9th Cir. 2014). “[W]here theard has been developed fully and furthe

® “Cluster C traits” appears to refer toltGter C Personality Disorders,” which include
“Avoidant personality disorder” and “Depdent personality disorder.” See
http://www.mayoclinic.org/diseases-conditiorsfgonality-disorders/basics/symptoms/con-
2003011 1(last visited by the court on September 14, 2016).
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administrative proceedings would serve no usafupose, the districtourt should remand for a

immediate award of benefits.” BeneckeBarnhart, 379 F.3d 587, 593 (9th Cir. 2004).

More specifically, the districtaurt should credit evidence that was
rejected during the administnee process and remand for an
immediate award of benefits if\the ALJ failed to provide legally
sufficient reasons for rejectinthe evidence; (2) there are no
outstanding issues that must bealeed before a determination of
disability can be made; and (3)ist clear from the record that the
ALJ would be required to find éhclaimant disabled were such
evidence credited.

=)

Benecke, 379 F.3d at 593 (citing Harman v. Apfel, 211 F.3d 1172, 1178 (9th Cir. 2000), cert.

denied, 531 U.S. 1038 (2000)).
Here, the ALJ erred in rejecting the tiiag doctor’s opinion whout giving sufficient

reasons for doing so. If thatiopon is credited as true, phdiff has sufficient non-exertional

limitations that would preclude the use of the Medical-Vocational Guidelines (“the Grids”) to

determine whether he is disabled. See 20RC.Fart 404, Subpt. P,pp. 2 § 200.00(e) (since tf

Medical Vocational Guidelines “are predicatedamnindividual’'s having an impairment which

manifests itself by limitations in meeting the stréngiquirements of jobs, they may not be fully

applicable where the nature of imdlividual’'s impairment does no¢sult in such limitations, e.g

certain mental, sensory, or skin impairmejtsbunsburry v. Barnhart, 468 F.3d 1111, 1115

Cir. 2006) (same); Burkhart v. Bowen, 856 F.2d 1335, 1340 (9th Cir. 1988) (“the grids will

inappropriate where the predicate for using thesgrithe ability to perform a full range of eithg
medium, light or sedentary activities — is not pré¢%). In such a case, the ALJ “must take the
testimony of a vocational expert, and identify spegbbs within the claimant’s capabilities.”
Burkhart, 856 F.2d at 1340 (citation omitted).

To give just one example, Dr. Marzano oitieat plaintiff would miss 3 days of work
per month, on average. This is plainly a gigant non-exertnal limitation thatvould require
the use of a vocational expertdetermine whether any jobs remained available to plaintiff. §

e.g., Brewes v. Comm'r of Soc. Sec. AdmB82 F.3d 1157, 1164 (9th Cir. 2012) (remanding

immediate payment of benefits where “the vamadi expert testified before the ALJ that the
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three kinds of jobs for which Brewes was quatifiwould not tolerate absences of two days a
month”).
Since no vocational expert was used hereraberd is not fully developed, and the mat
must be remanded for further proceedings.
VIl. CONCLUSION
For the reasons set forth abpi/E IS HEREBY ORDERED that:
1. Plaintiff's motion for summarpdgment (ECF No. 13), is GRANTED;
2. The Commissioner’s cross-motion forsuary judgment (ECF No. 17), is DENIED
3. This matter is REMANDED to the Commissioner under sentence four of 42 U.S
8 405(g), for further proceedings cstent with this decision; and
4. The Clerk of the Cousthall enter judgment for plaiff, and close this case.
DATED: September 16, 2016 , -~
Mn———m
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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