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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

KEVIN E. KING, No. 2:15-cv-1521-TLN-EFB PS
Plaintiff,

V. ORDER AND FINDINGS AND
RECOMMENDATIONS

JUDGE RICHARD K. SUEYOSHI, et al.,

Defendants.

Plaintiff seeks leave to proceidforma pauperigpursuant to 28 U.S.C. 1915His
declaration makes the showing regdiby 28 U.S.C. 81915(a)(1) and (HeeECF No. 2.
Accordingly, the request to proceiedforma pauperiss granted. 28 U.S.C. § 1915(a).

Determining that plaintiff may proce@d forma pauperigioes not complete the require
inquiry. Pursuant to 8 1915(e)(2), the court naisiniss the case at any time if it determines
allegation of poverty is untrue, @rthe action is frivolous or niious, fails to state a claim on
which relief may be granted, or seeks monetdrgfragainst an immune defendant. As discus
below, plaintiff’'s complaint fails to stata claim and must therefore be dismissed.

i
i

! This case, in which plaintiff is proceediimgpropria personawas referred to the
undersigned under Local Rule 302(c)(2$ee28 U.S.C. § 636(b)(1).
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Although pro se pleadings are liberally constriseg, Haines v. Kerngd04 U.S. 519,
520-21 (1972), a complaint, or portion thereof, should be dismissed for failure to state a cl
fails to set forth “enough facts to state a clamelief that is plausible on its faceBell Atl.
Corp. v. Twombly550 U.S. 544, 554, 562-563 (2007) (citidgnley v. Gibson355 U.S. 41
(1957));see alsd~ed. R. Civ. P. 12(b)(6). “[A] plairffis obligation to provide the ‘grounds’ of
his ‘entitlement to re&f’ requires more than labels and clusons, and a formalc recitation of
a cause of action’s elements will not do. Facaliaigations must be engh to raise a right to
relief above the speculative level on the asswngtiat all of the complaint’s allegations are
true.” 1d. (citations omitted). Dismissal is appropriate based either on the lack of cognizal
legal theories or the lack pfeading sufficient facts to supp@ognizable legal theories.
Balistreri v. Pacifica Police Dep/©901 F.2d 696, 699 (9th Cir. 1990).

In reviewing a complaint under this standadha, court must accept &sie the allegations
of the complaint in questioljospital Bldg. Co. v. Rex Hosp. Truste425 U.S. 738, 740 (1976
construe the pleading in the ligmiost favorable to the plaifitiand resolve all doubts in the
plaintiff's favor, Jenkins v. McKeither895 U.S. 411, 421 (1969). A pse plaintiff must satisfy

the pleading requirements of Rule 8(a) of thddfal Rules of Civil Procedure. Rule 8(a)(2)

requires a complaint to include “a short and ptatement of the claimhewing that the pleader

is entitled to relief, in order to give the defenttair notice of what th claim is and the grounds

upon which it rests." Twombly 550 U.S. at 555 (citinGonley v. Gibson355 U.S. 41 (1957)).

Additionally, a federal cours a court of limited jurisidtion, and may adjudicate only

those cases authorized by tBenstitution and by CongreskKokkonen v. Guardian Life Ins. Cqg.

511 U.S. 375, 377 (1994). The basic fedgmasdiction statutes, 28 U.S.C. 88 1331 & 1332,
confer “federal question” and Reersity” jurisdiction, respectivgl Federal quém®n jurisdiction
requires that the complaint (1) arise under arfddaw or the U. S. Constitution, (2) allege a
“case or controversy” within the meaning of Arédll, 8 2 of the U. S. Constitution, or (3) be
authorized by a federal statute that both l&tgs a specific subject matter and confers federa
jurisdiction. Baker v. Carr 369 U.S. 186, 198 (1962). To invoke the court’s diversity

jurisdiction, a plaintiff musspecifically allge the diverse citizenship afl parties, and that the
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matter in controversy exceeds $75,000. 28 U.S.C. § 138Xalista v. Pan American World
Airlines, Inc, 828 F.2d 546, 552 (9th Cir. 1987). A casespmably lies outside the jurisdictiof
of the federal courts unless demonstrated otherni{s&konen511 U.S. at 376-78. Lack of
subject matter jurisdiction may be raisecay time by either party or by the couAttorneys
Trust v. Videotape Computer Products, Ji88 F.3d 593, 594-95 (9th Cir. 1996).

Plaintiff alleges that in January 2014, drgered into a plea agreement for a 16 month
sentence for petty theft with prior convictiorisl. at 2. After entering Biplea, he was released

on his own recognizance and ordered to appaek Im court on February 6, 2014 for sentencir

Id. at 3-4, 30. He was also admonished thhéi€ommitted a new crime prior to the sentencing

hearing, the court would not be boundtbg terms of the plea agreememd. at 27. One week
before the sentencing hearing, plaintfis involved in a family disputdd. at 4. The police
were called and plaintiff wasrasted for being under the influence of methamphetamidesit
4, 32.

In light of plaintiff's arrest for the drugfi@nse, plaintiff was seahced to three years,

rather than 16 months, in prisotd. at 4, 35. Plaintiff claims thahe state court judge and the

district attorney violated hisonstitutional rights by giving hirthe maximum sentence of 3 years

in prison. Id. Plaintiff appealed his s&nce, which was deniedd. at 3. He claims that his
appointed public defender, Robert Martin, provideeffective assistance of counsel by failing
contest his illegal sentencéd. at 3.

Pursuant to California’s Proptien 47, plaintiff's sentence vgasubsequently reduced tc
misdemeanor and his sentence modified to oneigeazunty jail, with one year of parole upon
release.ld. at 5, 41. Plaintiff claims, however, tliae imposition of one year of parole was
unlawful. Id. at 5.

The complaint purports to allege claims undl2 U.S.C. § 1983 against Judge Richard
Sueyoshi, the sentencing juddessistant Deputy District Attmey Brad Ng; Public Defender
Robert Martin Jr.; Parole Agent J. Garciard®a Supervisor Marvitspeed; and Jeffrey Beard,
the Secretary of the California Department ofrf€ctions and Rehabilitation. The complaint f4

to state a claim against these defendants for several reasons.
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First, state prosecutors are entitled to &dsgrosecutorial immunity for acts taken in
their official capacity.See Kalina v. Fletcheb622 U.S. 118, 123—-24 (199Buckley v.
Fitzsimmons509 U.S. 259, 269-70 (1993nbler v. Pachtmam24 U.S. 409, 427, 430-31
(1976) (holding that prosecutoase immune from civil suitor damages under § 1983 for
initiating prosecutions and presenting cas&4aintiff’'s claim(s) aginst Deputy District
Attorney Brad Ng relate to aotis taken in Mr. Ng's official caeity in relation to plaintiff's
sentencing. Accordingly, this defeardt is immune from suit.

Judges are also absolutely immune frommage for judicial acts taken within the
jurisdiction of their courts. . . A judge loses absolute immunagly when [the judge] acts in th
clear absence of all jurisdiota or performs an act thatn®t judicial in nature.”Schucker v.
Rockwood846 F.2d 1202, 1204 (9th Cir. 1988) (per cujiarhs plaintiff's claim(s) against
Judge Sueyoshi relate to sentaggcian act that is judial in nature, he is entitled to absolute
immunity.

In addition, plaintiff's court-ppointed attorney, defendanbBert Martin, cannot be sue(
under § 1983.See Polk County v. Dodsotb4 U.S. 312, 318-19 (1981) (public defenders do
act under color of state law for purposes of 8§ 1983 when performing a lawyer’s traditional
functions). And any potential claims for legallpractice do not come within the jurisdiction g
the federal courtsFranklin v. Oregon662 F.2d 1337, 1344 (9th Cir.1981).

As for defendants Garcia, Speed, ammhil, the complaint does not include any

allegations indicating that thedefendants were personally involvedhe violationof plaintiff's

constitutional rights. An indidual defendant is not liable ancivil rights claim unless the facts

establish the defendant’s persbimxolvement in the constitudhal deprivation or a causal

connection between the defendant’s wrongful cohduad the alleged constitutional deprivatiop.

See Hansen v. Blac885 F.2d 642, 646 (9th Cir. 1989phnson v. Duffy588 F.2d 740, 743-44
(9th Cir. 1978). Plaintiff may natue any official on the theoryahthe official is liable for the
unconstitutional conduct of his or her subordinat&shcroft v. Igbal556 U.S. 662, 679 (2009)
He must identify the particular person or persahs violated his rightsHe must also plead

facts showing how that particular person was ingdlin the alleged vioteon. Plaintiff fails to
4
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allege facts demonstrating thaésie three defendants participatethim deprivation of plaintiff's
constitutional rights.

More fundamentally, plaintiff's claims, whicchallenge his stat®urt conviction and
sentence, are barred Bigck v. Humphreys12 U.S. 477 (1994). IHeck the United States
Supreme Court held that a suit for damagea otvil rights claim oncerning an allegedly
unconstitutional conviction or imprisonment canhetmaintained absent proof “that the
conviction or sentence has been reversed oontdippeal, expunged by executive order, decls
invalid by a state tribunal authorized to makeh determination, or called into question by a
federal court’s issuance of a writ of habeagpus, 28 U.S.C. § 2254.” 512 U.S. at 486. Und€
Heck the court is required to deteine whether a judgment in plaiifi's favor in this case would
necessarily invalidate heonviction or sentencdd. If plaintiff is claiming that his federal
constitutional rights were violated and as a ltdseiwas convicted andcearcerated, he may not
recover damages in this action unless he cawepthat his conviction has been reversed. As
plaintiff's claims are predicated on what ¢ttearacterizes as unconstitutional and unlawful
sentence, his claims are barredHsck

Furthermore, plaintiff seeks to challenge statert rulings through thisivil rights action.
However, federal courts laglrisdiction to reviewor modify state court judgmentSee Rooker
v. Fidelity Trust Company263 U.S. 413 (1923pPistrict of Columbia Court of Appeals v.
Feldman 460 U.S. 462, 482 (1983). “[L]Jower federal dsulo not have jurigdtion to review a
case litigated and decided in state court; ordylinited States Supreme Court has jurisdictior
correct state court judgmentsGottfried v. Medical Planning Servicek42 F.3d 326, 330 (6th
Cir.), cert. denied525 U.S. 1041, 119 S.Ct. 592 (199%)e also Bianchi v. Rylaarsdagg4
F.3d 895, 901 (9th Cir. 2003) (“Stated plairfRgoker-Feldmaibars any suit that seeks to disry
or ‘undo’ a prior state-court judgent, regardless of whether tsimte-court proceeding affordec
the federal-court plaintiff a full and faapportunity to litigate her claims.”).
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Based on the foregoing, plaintéfcomplaint must be dismissed without leave to amel
See Noll v. CarlsqrB09 F.2d 1446, 1448 (9th Cir. 1987) (wtile court ordinarily would perm
a pro se plaintiff to amend, leave to amehdwdd not be granted where it appears amendmer
would be futile).

Accordingly, it is hereby ORDERED thptaintiff's application to proceeith forma
pauperis(ECF No. 2) is granted.

Further, it is RECOMMENDEDhat plaintiff's complaint belismissed without leave to
amend and the Clerk be diredtto close the case.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections
within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

DATED: June 15, 2016.
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