(PC) Hoffmann v. Jones et al Doc. 48

1

2

3

4

5

6

7

8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 KASEY F. HOFFMAN, No. 2:15-cv-1525 TLN AC P
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 KEVIN JONES, et al.,
15 Defendants.
16
17 Plaintiff is a former county and current state prisoner proceedingepnith a civil rights
18 | action pursuant to 42 U.S.C. § 1983. Currehd#fore the court is thdefendants’ motion for
19 | terminating and monetasanctions. ECF No. 40.
20 l. Procedural History
21 This action proceeds on plairit first amended complaint against defendants Jones,
22 | Growdon, and the Lassen County Adult Detentianilty for violationof plaintiff's Eighth
23 | Amendment rights. ECF No. 13 at 2-3.
24 On March 15, 2018, defendants filed a motiondmpel, alleging that plaintiff had failed
25 | to properly respond to interrogatories and ratgiér production. ECF No. 21-1 at 2-3. The
26 | motion was granted in pertinentrpaand plaintiff was ordered t@spond to all of defendants’
27 | interrogatories and Requests Rmoduction Nos. 1-3. ECF No. a7 17. Defendants then moved
28 | for monetary and terminating sanctions ongh@unds that plaintifhad failed to provide
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supplemental responses. ECFHX4O0I response to the motion, plaintiff filed supplemental

responses to defendants’ interrtmgees, ECF No. 41, and a declaoatistating that he had filed

0

timely request for a two-weedxtension of time, ECF No. 42.

[l. Motion for Terminating Sanctions

By order filed June 12, 2019, the court ordgukadntiff to providesupplemental responsgs
to all of defendants’ interrogaies and Requests for Production Nbs3 within thirty days of

service of the order. ECF No. 37 at 17. Adwagly, plaintiff was rguired to serve his

responses by July 15, 204Counsel for defendants attests that as of July 26, 2019, she had not

received any response from piaif, ECF No. 40-2 at 2, | 2nd argues that the court should
issue terminating sanctions duehe fact that plaintiff “knowagly and intentionally ignored a
direct order” and has demoretied bad faith throughout the course of the litigation through hjs
“egregious, dilatory, and manipuba¢i conduct,” ECF No. 40-1 at 3n response, plaintiff filed

his supplemental responsegtie interrogatories, dated Juig, 2019, ECF No. 41, and a notict

\1%4

stating that on June 23, 2019, helletha request for a two-weektexsion of time to comply
with the order, ECF No. 42.

Assuming that plaintiff mailed his requdst extension on June 23, 2019, and that it
would have been granted had it been receivetthéyourt, his deadline provide supplemental
discovery response would have been July2P49. Plaintiff's supgmental interrogatory
responses are dated July 26, 2019, ECF No. 41 ati4ha court will theref@ consider the issue
of sanctions as though the responsas been timely filed. Accoiagly, before deciding whether
terminating sanctions are appropriate, the courtfingll look at whether plaintiff complied with

the June 12, 2019 order.

1 Because it was unclear whetlaintiff intended his supplemehtasponses and declaration|as
a response to the motion to dissyihe was given an additioregdportunity to file a response and
advised that failure to do seould result in the qaplemental responsesdhdeclaration being
construed as his response tornmation to dismiss. ECF No. 43. atiff did not file any further
response.

2 Defendants argue that the responses werdyldaly 12, 2019. ECF No. 40-1 at 5. However,
it appears they neglected to accofiam the additional three daysatwere added to the deadling
by Federal Rule of Civil Procedure 6(d)chese plaintiff receives service by mail.
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A. Compliance with a Court Order

An initial review of plaintiff’'s supplemental responses makedear that he has not fully
complied with the June 12, 2019 orderthaugh plaintiff has proded somewhat sparse
responses to Interrogatories 1-9 and 12-1%dseneglected to provide any response to
Interrogatories 10 and 11, andldes not appear that he praabdsupplemental responses to
Requests for Production Nos. 1-3. ECF No. 41.

Interrogatory 10 asked plaintifd identify all physcal altercations he was involved in
while at the Lassen County Adidetention Facility, including the individuals involved, dates,
reasons for the altercations, and the respormedad. ECF No. 21-2 at 7. Interrogatory 11
requested that plaintiff identifgll threats made agnst him while at th Lassen County Adult
Detention Facility, including the persons whoetiitened him and the datend substance of the
threats._Id. Because the comptalleges that defendant Jongsared threats on plaintiff's life
and that Growdon and Lassen County Adult Detenkiacility had a practice of ignoring threat
to inmates safety, these requests are extremlelyar to plaintiff's claims. The failure to
provide such information therefore is highlyepdicial to defendants’ ability to defend
themselves.

Similarly, Interrogatories 12, 13, and 14 askpi#i to “specify whch threat(s) [he]
brought to the attention of Defdant [Kevin Jones, Dean F. Growdon, or Lassen County AD
the date said threats were presented, [plainti€quested relief, and the response offered to
[him].” ECF No. 21-1 at 7. Bhough plaintiff has provided supplemental response to these

interrogatories, his response is as follows:

With respect to the threats made twords [sic] my person the
defendants have produced a plethafrdocuments that | brought to
the attention of staff. | even soughtiew from the courts. All these
actions and attempts to be freerfr threats of death and violence
were met with deliberate indiffemee, no concerfor my general
well being, to the point that the féadants told mél believe your

[sic] fakeing [sic] all this.”

ECF No. 41 at 3-4. Plaintiff's rpsnse is wholly insufficient asfails to identify any specific
threats, the dates on which anytloése threats occurred, the rehefrequested from the staff, g

the specific responses offeredr@sponse to each threat. Plaintéinnot simply direct defendan
3
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to comb through an unknown number of unspecifieduments to atterhpo determine what
incidents plaintiff is complaining about.

Finally, Requests for Production Nos3Xkought all documents identified in
Interrogatories 3, 6, and 9. ECF No. 21-2&t While the original responses to those
interrogatories did not &htify any documents, id. at 19-28¢ supplemental responses identif;
several documents, ECF No. 41 at 3. Plaintiféwaplicitly ordered terovide any documents
identified in his supplementalsponses to the interrogatoridsCF No. 37 at 8. However, not
only did plaintiff fail toidentify the documents with any specity, but there is no indication tha
he has provided defendants with espof the documents identified.

For the reasons identified above, the undersidimels that plaintiffhas not complied wit
the June 12, 2019 order and will therefore considesther his failure warrants sanctions.

B. Terminating Sanctions Are Appropriate

Defendants request terminatingieons based on plaintifffgilure to comply with the
June 12, 2019 order compelling discovery responses. ECF No. 40. The Local Rules of th
Eastern District providevide latitude to the court wittegard to sanctions—under Local Rule
110, the failure of a party to comgpwith any local rule or ordeof the court mgresult in the
imposition of “any and all sanctioraithorized by statute or Rule within the inherent power o
the Court.” Moreover, the Federal Rules ofiCProcedure specifically permit dismissal as a
sanction for failing to complwith an order compelling discome Federal Rule of Civil
Procedure 37(b)(2)(A)(v) permits a court to “dissfjghe action or proceing in whole or in
part” if a party fails to complyvith a discovery order. Sitarly, under Federal Rule of Civil
Procedure 41(b), “[i]f the plaintiff fails to prosecuieto comply with these rules or a court org
a defendant may move to dismiss thecgcor any claim against it.”

It is within the discretion of a distt court to order dismissal sanctior@livia v.

Sullivan, 958 F.2d 272, 273 (9th Cir. 1992) (citing Hamilton Copper & Steel Corp. v. Prima

Steel, Inc., 898 F.2d 1428, 1429 (9th Cir. 199®)pwever, because “dismissal is a harsh

penalty . . . it should only be imposedexireme circumstances.” Hernandez v. City of El

Monte, 138 F.3d 393, 399 (9th Cir. 1998) (emphasthe original) (quoting Ferdik v. Bonzelet
4
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963 F.2d 1258, 1260 (9th Cir. 1992)); Conn. Gen. lnte Co. v. New Images of Beverly Hills,

482 F.3d 1091, 1096 (9th Cir. 2007) (“Only ‘willfulnegsd faith, and faulfustify terminating
sanctions” (quoting Jorgensen v. Cassiday, 320 F.3d 906, 912 (9th Cir. 2003))). The cour

consider five factors “before resorting to thegky of dismissal: ‘(1) the public’s interest in
expeditious resolution of litigain; (2) the court’s need to magwits docket; (3) the risk of
prejudice to the defendants; (e public policy favang disposition of cases on their merits; &

(5) the availability of less drastic samsts.” 1d. (quoting Henderson v. Duncan, 779 F.2d 14

1423 (9th Cir. 1986)). The fifth factor is compdsef three subparts, whidnclude “whether the

court has considered lesser sanctions, whether it tried them, and whether it warned the re

party about the possibility of case-disposithaactions.”_Conn. Gen. Life Ins., 482 F.3d at 10

(citation omitted).
Not all factors must weigh in favor of dismiséar the sanction to be imposed. Malone

U.S. Postal Serv., 833 F.2d 128, 133 n.2 (9th18i87); see also FerdiR63 F.2d at 1263 (“Eve

if the prejudice factor as wedls the fifth factor regardingéhpublic policy favoring disposition
on the merits both weighed against dismissal, theyld not outweigh the ber three factors tha
strongly support dismissal herécitation anitted)).

i Public Interest in the Expgious Resolution of Cases

“[T]he public’s interest in epeditious resolution ditigation always faors dismissal.”

Yourish v. Cal. Amplifier, 191 F.3d 983, 990 (9thrCi999). In this case, plaintiff has shown

little interest in meaningfully fulfilling his disaery obligations or conying with this court’s
discovery order, and he has not provided thetoar defendants’ counselith any explanation
for his non-compliance. His refusal to complyttwaliscovery obligationsjespite a court order {
do so, has delayed the expeditioesolution of this case.

The court has already hadaddress defendants’ motitmcompel, in which it found
plaintiff's many objectiongo be without merit and hisifare to respond to the requests
unjustified. ECF No. 37 at 3-Plaintiff has now failedo comply in any meaningful way with
the court’s order directing him to providepplemental responses. $pite being given an

additional opportunity to file a proper respotselefendants’ motion for sanctions, ECF No. 4
5
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he has failed to do so. The public interest incedfit resolution of cases has thus been thwarted

by plaintiff's persistent refu$& meaningfully participate in the discovery process.

ii. The Court's Need to Manage Its Docket

Plaintiff's failure to properlycooperate in discovery haseddy consumed a consideral
amount of limited judicial timerad resources. The Eastern Disto€California has one of the
heaviest caseloads in the country, and aschabove, plaintiff's continued refusal to
meaningfully participate in the discovery pess already resulted in defendants’ motion to
compel, which demanded this court’s attention, fiarel resources. Consigtions of judicial
economy weigh in favor of termating sanctions. Ferdik, 9632d at 1261 (finding that it was
necessary “to preserve the district courts’ power to manage their doatetat being subject to
the endless vexatious namapliance of litigants”).

iil. Risk of Prejudice to the Defendant

“While [the mere pendency af lawsuit] may be prejudidiat cannot, by itself, be

considered prejudicial enoughwarrant dismissal.”_Ash Wvetkov, 739 F.2d 493, 496 (9th Cji

1984)). Rather, “[ijn determining whether a defant has been prejudiced, we examine whef
the plaintiff's actions impair the tendant’s ability to go to trial or threaten to interfere with th
rightful decision of the case.Malone, 833 F.3d at 131 (citation oteif). The risk of prejudice

is considered in relation toghtiff’'s reason for defaulting. Pagtalunan v. Galaza, 291 F.3d ¢

642 (9th Cir. 2002) (citing Yourish, 191 F.3d at 991).

Plaintiff has, after first unjudiably objecting to deendants’ discovery mests, failed to
meaningfully or fully comply th the order to provide supplentahresponses. As noted abov
in considering whether plaintimeaningfully complied witlthe June 12, 2019 order, the
discovery requests at issue arghty probative, and his failure fwrovide meaningful responses
is decidedly prejudicial tdefendants and thus this factlso favors dismissal.

iv. Public Policy Favoring Merits Resolution

The general policy favoring gssition of cases on their nisralways weighs against
terminating sanctions. Yourish, 1%.3d at 992 (citation and interrgiotation marks omitted).
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However, this policy alone is not sufficientdatweigh the other factors discussed herein. Lgon

v. IDX Sys. Corp., 464 F.3d 951, 960-61 (9th Cir. 2006) (citation omitted).

v. Availability and Effectiveess of Lesser Sanctions

The court finds no other, lesser sanctionswmatld be satisfactory affective. Plaintiff
is proceeding in forma pauperis, making it unfkétlat monetary sanctions will induce him to
cooperate or prosecute his case. Nor dogwpiear that evidentiarganctions would be an
effective alternative. Exclusn of testimony on the subjectsvered by the interrogatories and
requests for production noted above would be theesas issuing dispositive sanctions since the
threats and defendants’ responsethéothreats are the e basis of plaintiff's claims. Finally,
plaintiff was specifically warnethat failure to comply with #June 12, 2019 order could result
in dismissal of this action, ECFAN37 at 10, and the “court’s warnitma party thahis failure to

obey the court’s order will result in dismissaln satisfy the ‘consideration of alternatives’

requirement,” Ferdik, 963 F.2d at 1262 (uogtiMalone, 833 at 132-33; Henderson v. Duncan, [779

F.2d 1421, 1424 (9th Cir. 1986)).

Despite being given the opporttinto file a proper resp@e to defendds’ motion for
sanctions, plaintiff failed to do so. Neitheetbupplemental discovergsponses nor his notice
that he sought an extensiontiohe explain why plaitiff has refused to participate fully comply
with the court’s June 12, 2019 ordePlaintiff’s lack of a propr response to the motion and
incomplete and insufficiersupplemental responses to defants’ discovery requests
demonstrate a willful disregardrfthis court’'s ordeand the court finds #t lesser sanctions
would be ineffective and insuffiar to address this behavior.

For these reasons, the undersigned findsténatinating sanctions are justified and will
recommend dismissal of thimse with prejudice.

. Motion for Attorney’s Fees and Costs

When a party fails to obey a discovery orddre court must ordethe disobedient party
.. . to pay the reasonable expenses, includiogretty’s fees, caused by the failure, unless the|
failure was substantially justifieor other circumstances makeamard of expenses unjust.”

Fed. R. Civ. P. 37(b)(2)(C). In light of the fahat defendants’ moticfor terminating sanctions
7
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is being granted, which is a sufficiently sevpemalty, the court finds # monetary sanctions
would be unjust.
Accordingly, IT IS HEREBY RECOMMENDED that:
1. Defendants’ motion for sanctions, EQlo. 40, be GRANTED IN PART AND
DENIED IN PART as follows:
a. GRANTED as to terminating sanctions, and

b. DENIED as to monetary sanctions.

2. This action be dismissed, wighejudice, for failure to conyp with a court order._See

Fed. R. Civ. P. 37(b)(2)(A); Fed. R. Civ. P. 41(b); L.R. 110.

These findings and recommendations are subdtb the United States District Judge
assigned to the case, pursuant to the prons of 28 U.S.C. § 636(b)(l). Withtan daysafter
being served with these findingad recommendations, any partyynfide written objections with
the court and serve a copy ongadirties. Such a document shibbke captioned “Objections to
Magistrate Judge’s Findingsxd RecommendationsDue to exigencies in the court’s
calendar, no extensions of time will be grantedThe parties are adviséidat failure to file
objections within the specified time may waive tiyht to appeal the Distt Court’s order.

Martinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: March 16, 2020 _ .
m&lr;_-—-— M
ALLISON CLAIRE
UNITED STATES MAGISTREATE JUDGE
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