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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | CYNTHIA DENISE HENDERSON, No. 2:15-cv-1568-EFB
12 Plaintiff,
13 V. ORDER
14 | CAROLYN COLVIN, Acting
15 Commissioner of Social Security
16 Defendant.
17
18 Plaintiff, proceeding pro se, seeks judicialiesv of a final decision of the Commissiongr
19 | of Social Security (“Commission® denying her application fdBupplemental Security Income
20 | (“SSI”) under Title XVI of the Social Security Act. The parties have filed cross-motions for
21 | summary judgment. For the reasons discubséalv, plaintiff's moton is denied and the
22 | Commissioner’s motion is granted.
23 | I BACKGROUND
24 Plaintiff filed an application for SSI, allegirigat she had been disabled since December
25 | 12, 2010. Administrative Record (“AR”) 166-167. tgplication was dead initially and upon
26 | reconsiderationld. at 103-113. On June 20, 2013, a heanag held before administrative lay
27 | judge (“ALJ”) Dante M. Alegre.ld. at 49-71. Plaintiff was repsented by counsel at the
28 | hearing, at which she and acational expert testifiedld.
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On September 16, 2013, the ALJ issued a decianding that plaitiff was not disabled
under section 1614(a)(3)(A) of the Acid. at 23-34. The ALJ made the following specific

findings:

1. The claimant has not engaged in substhgtaful activity since February 29, 2012, th¢
application date (20 CFR 416.9&tL.seq).

2. The claimant has the following severe impants: thalassemia,ilchdegenerative disc
disease of the lumbar and cervical spine (20 CFR 416.920(c)).

* % %

3. The claimant does not have an impairment or combination of impairments that mee
medically equals the severity one of the listed impairments in 20 CFR Part 404, Sut

! Disability Insurance Benefitre paid to disabled persons who have contributed to
Social Security program, 42 U.S.C. 88 #2keq Supplemental Security Income (“SSI”) is paid
to disabled persons with low income. 42 U.S.C. 88 E2&2q Under both provisions,
disability is defined, in part, as an “inability to engage in suiystantial gainful activity” due to
“a medically determinable physical or menitapairment.” 42 U.S.C. 88 423(d)(1)(a) &
1382c(a)(3)(A). A five-step sequential evalion governs eligibility for benefitsSee20 C.F.R.
88 423(d)(1)(a), 416.920 & 416.971-Bowen v. Yuckerd82 U.S. 137, 140-42 (1987). The
following summarizes the sequential evaluation:

Lester v. Chater81 F.3d 821, 828 n.5 (9th Cir. 1995).

The claimant bears the burden of proof ie tinst four steps ahe sequential evaluation
process.Yuckerf 482 U.S. at 146 n.5. The Commissiobears the burdeihthe sequential
evaluation process proceeds to step fike.

Step one: Is the claimamg@aging in substantial gainful
activity? If so, the claimant #und not disabled. If not, proceed
to step two.

Step two: Does the claimant have a “severe” impairment?
If so, proceed to step three.nibt, then a finding of not disabled is
appropriate.

Step three: Does the claimaimpairment or combination
of impairments meet or equal ampairment listed in 20 C.F.R., Pt.
404, Subpt. P, App.1? If so, the claimant is automatically
determined disabled. If not, proceed to step four.

Step four: Is the claimant capable of performing his past
work? If so, the claimant is ndtsabled. If not, proceed to step
five.

Step five: Does the claimant have the residual functional
capacity to perform any other w&kif so, the claimant is not
disabled. If not, the claimant is disabled.
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P, Appendix 1 (20 CFR 416.920(d), 416.925 and 416.926).

* % %

4. After careful consideration dhe entire record, the undersighinds that the claimant has
the residual functional capacity perform light work as defined in 20 CFR 416.967(b)

The claimant can lift and/or carry twenty pounds occasionally and ten pounds frequently.

She can sit, stand, and or work [sic] six tsouran eight-hour dayShe can frequently
climb, kneel, stoop, crouch, or crawl.

* % %

5. The claimant is capable of performing past relevant work as a receptionist. This work

does not require the performance of worlated activities precluded by the claimant’'s
residual functional capacity (20 CFR 416.965).

* % %

6. The claimant has not been under a disabilityefged in the Social Security Act, sincg

February 29, 2012, the date the apgtiion was filed (20 CFR 416.920(f)).
Id. at 25-34.

The Appeals Council granted plaintiff's request for review, and on May 18, 2015, it
a decision finding that plaintiff was not didad under sections 1602 and1614(a)(3)(A) of the
Act. Id. at 4-8. The Appeals Council affirmed the Ad findings at step 1-3 of the sequential
evaluation.Id. at 5. It also adopted the ALJiading regarding plaintiff's RFCld. However,
the Appeals Council disagreed witle ALJ’s conclusion that platiff could perform her prior
work as a receptionist, finding that plaintifésrnings for this job did not meet the annual

substantial gainful activity levels and it theref@ould not be considered past prior woldk.

SSsuec

Accordingly, it proceeded to step-five (other work) where it ultimately determined that plaintiff

“was not under a disability during the periodsstue because of the ability to perform work
existing in significant numbers in the national economy.’at 6. Plaintiff now challenges the
Appeal’s Council’s decision finding thahe was not disabled under the Act.

1

1

1




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Il. LEGAL STANDARDS

The Commissioner’s decision theatlaimant is not disabledill be upheld if the findings
of fact are supported by substahevidence in the record attte proper legal standards were
applied. Schneider v. Comm’r of the Soc. Sec. Adnad3 F.3d 968, 973 (9th Cir. 2000);
Morgan v. Comm’r of the Soc. Sec. Admie9 F.3d 595, 599 (9th Cir. 1999rckett v. Apfel
180 F.3d 1094, 1097 (9th Cir. 1999).

The findings of the Commissioner as to &ast, if supported by substantial evidence, are

conclusive.See Miller v. Heckler770 F.2d 845, 847 (9th Cir. 1985). Substantial evidence i$

>4

more than a mere scintilla, bless than a preponderancgaelee v. Chate®4 F.3d 520, 521 (9th
Cir. 1996). “It means such evidence as aoeable mind might accept as adequate to support a
conclusion.” Richardson v. Perale€02 U.S. 389, 401 (1971) (quoti@gpnsol. Edison Co. v.
N.L.R.B, 305 U.S. 197, 229 (1938)).

“The ALJ is responsible for determinigedibility, resolvingconflicts in medical
testimony, and resolving ambiguitiesEdlund v. Massanar253 F.3d 1152, 1156 (9th Cir.
2001) (citations omitted). “Where the evidemesusceptible to more than one rational
interpretation, one of whichupports the ALJ’s decision, the AlsJtonclusion must be upheld.’
Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002).

1. ANALYSIS

Liberally construed, plaintiff’s motion requestssticourt to find her disabled and to order
her case remanded to the Commissioner for paymeogradfits. As far as the court can discein,
plaintiff contends that the Agials Council erred by (1) finding thstte had no history of menta|
health treatment; (2) concluding that there wesdreatment records for @apain prior to 2010;
(3) disregarding evidence from Advanced PaingDistic & Solutions; and (4) failing to consider
the side effects of her medication, (5) her seymin in her right arm and hand, and (6) the
frequency of her doctor appointments. ECF Noatl3, 6. Plaintiffsarguments lack merit.

First, plaintiff takes issue with the ALJfi;ding that she did ndiave any history of
mental health treatmentd. at 2. At step-two of the sequettevaluation process, the ALJ found

that plaintiff's depression was not severe.making this determination, the ALJ stated that
4
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plaintiff “had no history of mentadiealth treatment and thus, the Disability Determination Se

procured a psychological examination.” The AlLskatement that plaintiff did not have a history

of mental health treatment simply explains vidigability Determination Services had plaintiff
undergo a psychological assessméntloes state or even suggest a finding that the record is

devoid of any medical evidence regarding plafitstdlepression. Indeed, the ALJ specifically

rvice

discussed plaintiff's medicaécords from 2013 reflecty that she reported depressive symptgms

and was prescribed medication, but ultimateEyncluded that there are only “scant medical
records supporting [platifi’'s] allegations of depression. AR 23ee id.at 567-568, 576, 587,
608, 613, 619-620. Accordingly, the ALJ did notoaeously find that there were no medical
records showing treatment for mental health.

Second, plaintiff contends that the ALJ ernedinding that her “treatment records do n
show treatment for back pain primrJanuary 2010.” ECF No. 13 ats&eAR 32. She argues
that her back pain began in 2006, which resuheahysterectomy. ECF No. 13 at 2. She alg
argues that she received treatment from Dne¥aBrode, who is now retired, but that she was
unable to locate medical records for this soutde. As plaintiff’'s argument concedes, the bac
pain she experienced in 2006 that ultimately led hysterectomy is not related to the back pz
and sciatica that now form the basis ptaintiff's claim of disability. SeeAR 57-58, 410-417.
Furthermore, the fact that records from Dr. Brodald not be obtained de not render false the
ALJ’s statement that “treatment records do aivg treatment for back pain prior to January
2010.” Thus, this argument also lacks merit.

Third, plaintiff contends that she is dided based on a June 24, 2014 diagnosis of
degenerative disc disease and mild scolioBISF No. 13 at 2, 6. The Appeals Council’s

decision reflects that plaintiff submitted a Diagho Radiological Imaging (DRI) Scripps datec

2 Plaintiff also states that she curtigrhas bi-weekly appointments to treat her
depression. ECF No. 13. She does not, heweubmit any current medical records nor
demonstrate that remand for considemraf new evidence would be appropriaee42 U.S.C.
8 405(g) (providing that a districburt has jurisdiction to remand a case to the Commissione
consideration of new evidence, but “only upashawing that there is new evidence which is
material and that there is good catwmethe failure to incorporate sh evidence into the record
a prior proceeding.”).
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June 24, 2014. However, the Appeals Council didnedtide this documenh the administrative

record, finding that it postdat#ise ALJ’s decision and therefodees not affect the finding that

plaintiff was disabled on or bare September 16, 2013. The Coissioner’s regulations provide

that in reviewing the ALJ’s decisions, “thgppeals Council will consider the evidence in the
administrative law judge hearingo@d as well as any new and tex@al evidence submitted to i
that relates to the period on orftae the date of the administinge law judge hearing decision.”
20 C.F.R. §416.1476(b). Where submitted evidence miuta®late to the period on or before |
administrative law judge’s decision, the Apme&louncil will explain why it did not accept the
additional evidenceld. Here, the Appeals Council followéts regulation and declined to
consider the radiological imaging evidencatthostdated the ALJ’s decision.

Fourth, plaintiff claims that she is disabléde to side effects from her medications,
which cause her to sleep a lot dndder her ability to perform dailgctivities. ECF No. 13 at 6
At her hearing, plaintiff testified that her mediions make her “groggy and dizzy sometimes.
When asked to clarify what she meant by “sometimes,” she added that when she takes hg
medication in the morning she is “dizzy for up to any houd."at 64. However, she did not

allege that her medications caused an “inahiitperform daily activitis,” as she now argues.

14

he

-

Id.; seeECF No. 13 at 6. In facplaintiff testified that she does her own laundry, goes on walks

to the park near her housedgperforms her own personal céeeg. bathing, dressing, going to
the bathroom).ld. at 60-61. Accordingly, the record daest support plaintiff's contention that
the side effects of her medication implaér performance of daily activities.

Next, plaintiff argues that she is disabtige to continuous pain in her right arm and

hand. ECF No. 13 at 6. The ALJ considered plfism@llegations of shoulder pain and difficulty

lifting her right arm. AR 29. However, the Alobserved that “[n]o $&s support neuropathy in
the upper arms.’'ld. at 32. Furthermore, the ALJ observedttthe allegationsf severe shoulde
impairments were inconsistent with medical evide, including the results of a comprehensiv
internal medicine evaluatiorSee idat 318-321. At that examitian, plaintiff reported extreme
pain in her right shoulderd. at 318. However, plaintiff exbited full range of motion of the

spine and shoulders, and her muscle bulk and tone in the upper extremities was normal, v
6
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strength.ld. at 320- 321. The general findings wereaied as “essentially unremarkable,”
the examining physician opined that pldingid not have any physical limitationsd. at 321.
The ALJ relied on this evidence in finding thaipkiff's alleged shoulder pain did not limit her
ability to perform work-related activiti€s.

Lastly, plaintiff contends #ht she is disabled due to the “frequency of doctors’
appointments.” ECF No. 13 at 6. There ieen@ence demonstrating that the frequency of
appointments would preclude employmentrtkermore, no physician, not even her treating
physician, opined that she would frequently mvesk due to medical appointments. AR 632-

Accordingly, plaintiff has failed to demonate that the Commissioner erred in finding
that she was not disabled.

V.  CONCLUSION

Accordingly, it is hereby ORDERED that:
1. Plaintiff's motion for summary judgment is denied;
2. The Commissioner’s cross-motiom smmmary judgment is granted; and

3. The Clerk is directed to enfadgment in the Cmmissioner’s favor.

DATED: September 21, 2016
%M@/ 7’ (‘W
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

% The ALJ discredited plaintiff's allegatiom®ncerning the inteity, persistence, and
limiting effects of her impairments, finding thiagr allegations were not supported by medica
evidence and that she had made statements thatrneeresistent with otheevidence of record.
AR 32. Plaintiff does not challengeis finding. However, the counotes that the reasons give
by the ALJ constitute a sufficient bador discounting her credibilitySee Smolen v. Chat€30
F.3d 1273, 1284 (9th Cir. 1996) (ALJ may consigeor inconsistent statements or other
inconsistent testimony in evalting subjectiveomplaints)Burch v. Barnhart400 F.3d 676,
681 (9th Cir. 2005) (Although the ALJ may not rely an inconsistency with medical evidence
the sole basis for his credibility determinatidns a factor that may be considered).
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