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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

ADRIANNA WORMUTH, SCOTT No. 2:15-cv-01572-KIM-EFB
WORMUTH and H.W., a minor, by and
through his guardians ad litem
ADRIANNA WORMUTH and SCOTT
WORMUTH, AMENDED ORDER

Plaintiff,
V.

LAMMERSVILLE UNION SCHOOL
DISTRICT, JAMES YEAGER, DAWN
IBBS, TERESA HAUN, KIRK
NICHOLAS, and KHUSHWINDER GILL,
and DOES 1-30,

Defendants.

The court has issued an order grantie§endants’ motion for clarification under
Federal Rule of Civil Procedure 60(a). EN®&. 181. The court explained it would issue the
instant amended order granting in part anaydey in part defendants’ motion for summary

judgment. Id.; seeECF No. 170 (Dec. 12, 2017 MSJ Ordefhe order is amended as reflected

at page 24:18-26 and page 31:1%&low; page 31:25-28 is now moot.

Doc. 183

A five-year-old boy with a speech impedimevas bullied and harassed at schqol.

His parents, on his behalf, now sue the schodlidistnd several individal district employees

for not preventing bullying and for not adequatelyp@nding to it. Plaintiff contends defendants
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inaction amounts to equal protection and sufista due process violations, disability
discrimination and negligence. Defendants mmvesummary judgment. Mot., ECF No. 102.
Plaintiff opposes. Opp’n, ECF No. 113. Tloud held a hearing on September 22, 2017. H
Mins., ECF No. 147. As explained below, the court GRANTS ingaitDENIES in part
defendants’ motion.

l. BACKGROUND

A. Factual Disputes and Evidentiary Objections

The following facts are undisputed unlesserwise stated. Where a genuine
dispute exists, the court draws reasoaaiferences in plaintiff's favorTolan v. Cotton
134 S. Ct. 1861, 1868 (2014). Parties may objetttdaited evidence that proves the undispu
facts. In re Oracle Corp. Sec. Litig627 F.3d 376, 385-86 (9th Cir. 2010). But the evidentia
admission standard at summary judgment il@niA court may evaluate evidence in an
inadmissible form if the evidentiary agtions could be cured at trighee Burch v. Regents of
the Univ. of Cal.433 F. Supp. 2d 1110, 1119-20 (E.D. Cal. 2006). “Admissibility at trial”
depends not on the evidenc&sm, but on its contentBlock v. City of L.A.253 F.3d 410,
418-19 (9th Cir. 2001) (citinGelotex Corp. v. Catretd77 U.S. 317, 324 (1986)). The court
notes objections, if relewd, as they arise.

B. Factual Record

Two young boys, plaintiff (“H.W) and another five-year-old child (“A.S.”), wer

classmates in a transitional kindergartersslat Altamont School. Pl.’s Fact ("PF”) 1, ECF

No. 117. Plaintiff has special education needsaandticeable speech impediment. Defs.’ Falct

(“DF”) 3, ECF No. 103. Plaintiff starteschool on August 20, 2014, along with 15 to 24
classmates. PF 1, 5. This was H.W.’s faciool experience. PF Before school began,
plaintiff's parents told the schoabout his disability. Yeag&ecl. 7, ECF No. 102-3. Within
the first week, plaintiff's teacher, Ms. Haun, noticed A.S. acting aggressive towards his
classmates, particularlywards plaintiff. PF 9, 10See als@lfert Decl. Ex. B (*Haun Dep.”),
ECF No. 131-2, at 26:8-14. Shenmadiately told the school princihdr. Yeager, about A.S.’s
1
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aggression. DF 19; Haun Dep. 26:9-14. M len August 26, 2014, Ms. Haun told Principal
Yeager that plaintiff and A.Should be assessed for spec@l@tion services. PF 19.

Two weeks later, on September 11, 2014 npifis parents met with the student
study team (“SST”), which consisted of Princiyaager, Ms. Haun and the District’s speech
language pathologist Ms. Dawn IBtie discuss plaintiff's potenti@pecial education needs.
PF 24. Mrs. Adriana Wormuth, plaintiff's motheontends she alsbscussed behavioral
changes plaintiff had exhibited at home sindeost started, and she askédnything at school
could be causing these chang8&gePF 24-25 (citing A. Wormuth Dep., ECF No. 131-15, at
19:12-19, 25:7-14).

Around this time, A.S.’s behavior escalated: He started habitually kicking his
classmates and spitting on them. DF 21; PF B:5. targeted H.W. the most and, at least on
made fun of plaintiffs teeth. DF 7; PF 6; A. Wormubep. 271:9-24. Ms. Haun reported this
behavior to Principal YeageDF 20, 24-25, 46. Principal Yeager met with A.S.’s mother to
discuss A.S.’s behavior: A.S’s mother assuredcipal Yeager she was disciplining A.S. at
home and working with Ms. Haun to correct AsShehavior. DF 21. During class, Ms. Haun
tried to do just that: She supervised A.S. naosely, counseled him, used motivational beha
charts, and separated him frorh@t students. DF 16. She also asked Principal Yeager for
help supervising A.S., but received none; sekeame upset when a fellow teacher was suppo
to help, but never didSeeHaun Dep. 72:25-73:6.

A.S.’s behavior worsened. On Septembg, 2014, he pushed plaintiff off a pla
structure and kicked him in the head, leavingdhbump. DF 22; PF 32. Mrs. Wormuth noticg
the bump and then emailed Ms. Haun. PF 34. &ls®.threw plaintiff's lunch over the fence
and continued to push, kick and spit on faind other children. DF 27, 29. Ms. Haun
immediately reported these incidend Principal Yeager. DF 22.

By October, Ms. Haun’s concerns abdus. charted new territory. Ms. Haun

testified A.S. was following 60 to 80 percenthié classmates into the bathroom and either

! Ms. Ibbs was initially a named defigant but has since been dismissS8deECF No. 29.
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watching or touching #m inappropriatelySeePF 12; Haun Dep. 71:1-12. She emailed
Principal Yeager a report abdbis behavior “immediately.”PF 12; Haun Dep. 71:1-15. The
bathroom at issue, directly accessible to thassrooms, has no batkem doors; only curtains
shield the stallsSeeDF 36-37. Principal Yeager had nevefdre received reports or complair
from “any students, staff, or parents” abmappropriate student behavior in any campus
bathroom. DF 38.

But that changed on October 2, 2014. olparents complained to Ms. Haun by

e-mail about inappropriate bathromontact: (1) the mother of G.Wa female student, said A.S.

had opened the curtain and watched G.W. useeiteoom; and (2) that morning, Mrs. Wormu
vaguely mentioned that her son was “expressorgern” about the bathroom, though he wod
not tell her what happened; grthat something happened. £82-33. Ms. Haun forwarded thg
emails to Principal Yeager. PF 31. Later @y Ms. Haun heard a student scream in the

bathroom: She found a girl standing at the sink WitB. behind her, and the girl said A.S. had

pulled down her dress and panties. DF 34. A&aming about these incidents, Principal Yeager

immediately suspended A.S. DF 35. Ortdber 5, 2014, three dagfier this suspension,
Mrs. Wormuth emailed Ms. Haun, revealing théads plaintiff told her about his bathroom
incident. DF 40. Ms. Haun forwarded the emaiPtoncipal Yeager the next day. DF 40. Bul
Ms. Haun had already known these det&s:September 30, 2014, Ms. Haun had document
that A.S. touched plaintiff's bare bottom whilaitiff was urinating, but the record contains n
evidence that she reported this informatio®rincipal YeagerHaun Dep. 108:22-2, 137:3-5.
During A.S.’s suspension, school officialget with A.S.’s parents and proposed
transferring A.S. to a different elementary schddF 41. His parents had previously asked td
remove A.S. from Ms. Haun’s class, but for uatet reasons. Specifically, they had asked ir
mid-September if A.S. could be moved to a class et earlier so he could go to school with
older brother; Principal Yeagdenied the request because tlasslwas full and in his view the
change would disrupt A.S.’s routin&eeDF 26. The SST team met with A.S.’s parents and
agreed to transfer A.S., howeyeffective October 8, 2014. DF 42. That same day, plaintiff

taken to Stanford Children’s Health and diagrtbw/ith post-traumatic stress disorder. PF 85;
4
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Schwarzberg Decl., ECF No. 118, { 51; Pontec|D ECF No. 119, § 3. Mrs. Wormuth then
homeschooled plaintiff tmughout kindergarten. PF 85¢chwarzberg Decl. § 51.

At all relevant times, defendaKirk Nicholas was the Birict Superintendent an
defendant Khushwinder Gill was the Assistanp&intendent. Nicholas Decl., ECF No. 102-4
1 2; Gill Decl., ECF 102-2, 1 Nicholas’s responsibilities &uperintendent include general

management, oversight, budgeting and stratdigéction. Nicholas Decl. 2. Gill was

responsible, in part, for managing and overseemgloyee, parent and community complaints.

Gill Decl. § 2 Principal Yeager met with lbat least twice to discuss A.S.’s behavior, first in
early September and again immediately aft&.Asuspension on October 3, 2014. Hansen D
Ex. C (“Yeager Dep.”), ECF &l 114, at 47:2-819:14-24, 157:14-16.The job descriptions for
Gill and for Nicholas each encompassed high-level school policy decisions; neither of ther
responsible for daily supervision, evaluatamdisciplining of stdents, teachers or
administrators. Gill Decl. { 3; Nicholas Decl. | 3.

C. Procedural History

Plaintiff filed this lawsuit in July 208. ECF No. 1. Plaintiff once amended the
complaint and stipulated to dismiss certain claims and certain defen@aetSrst Am. Compl.
(“FAC"), ECF No. 14 (filed December 2015);i@tlations, ECF Nos. 122, 129 (filed August
2017). The stipulations had the effect of iegwone plaintiff, H.W., six claims and four
defendants. ECF No. 129. The six remainiragnes are as follows: An equal protection and
substantive due process claim against Prihdpager under 42 U.S.C. 8§ 1983 (claim one); a
Title Il Americans with Disabities Act (“ADA”) disability discrimination claim against the
Lammersville Union School Distri¢tDistrict”), in which the Altanont School is located (clain

2); another disability discrimination claim agsi the District, underegtion 504 of the federal

2 Exhibit C is one of several exhibits pitiff submitted by e-mail for filing under seal; i
is the only exhibit submitted in this way on which the court relies as relevant to the pendin
motion. SeeHansen Decl., ECF No. 114 (describing siited exhibits). Exhibit C does not

qualify for sealing, and so plaintiff will be directedfile it on the docket to complete the record.

Plaintiff may, however, redact the full name oSAwherever it appears in Exhibit C, leaving
only the first initials.
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Rehabilitation Act (claim 3); a negligence claagainst the DistrictSuperintendent Kirk
Nicholas, Assistant Superintendent Khushwin@gk, and Principal Yeager (claim four); an
Unruh Act disability discrimination claim againsetBistrict and Principa¥eager (claim five);
and a California Education Code section 220 claim against thedD{staim six).

Defendants have moved for summaugigment on all claims. Plaintiff has
opposed. Defendants filed a reply brief, ECF No. 140 (filed Sept. 5, 2017), and evidence {o
support their reply brief, ECFd 143 (filed Sept. 15, 2017). Plafhhas moved to strike this
belated, piecemeal filing. ECF No. 141. Deferiddrave not responded to the motion to strike
nor provided any justification for its belatating, and the deadline to do so has now lapsed.
Pl.’s Notice of Non-Opp’n, ECF Nd.46. Accordingly, the court witiot consider any evidence
filed in support of defedants’ reply brief.SeeYu Decl., EC No. 143.
Il. LEGAL STANDARD

A court will grant summary judgment “if .. there is no genuine dispute as to any
material fact and the movant is entitled to juégitnas a matter of law.” Fed. R. Civ. P. 56(a).
The “threshold inquiry” is whether “there areyagenuine factual issudlsat properly can be
resolved only by a finder of fact because thegy reasonably be resolved in favor of either
party.” Anderson v. Liberty Lobby, Inet77 U.S. 242, 250 (1986).

In determining summary judgment, a court uses a burden-shifting scheme. The
moving party must first satisfystinitial burden, which requires “oging] forward with evidence
which would entitle it to a directed verdicttife evidence went uncaatverted at trial.”C.A.R.
Transp. Brokerage Co. v. Darden Rests.,,18&3 F.3d 474, 480 (9th Cir. 2000) (citation and
guotation marks omitted). If the moving party fails to meet its initial burslenmaryjudgment
must be denied and the court need not consider the nonmoving party's eviseatdickes v.
S.H. Kress & Cq.398 U.S. 144 (1970). If the moving pantgets its initial burden, however, the
burden then shifts to the nonmogiparty, which “must establish thiere is a genuine issue o

material fact.” MatsushitaElec. Indus. Co. v. Zenith Radio Cqr75 U.S. 574, 585 (1986). T

O

carry their burdens, both parties mtwt[e] to particular parts of marials in the record . . .; or

show [ ] that the materials cited do not establish the absence or presence of a genuine dispute,
6
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that an adverse party cannobguce admissible evidence to sugpbe fact.” Fed. R. Civ. P.
56(c)(1);see alsdMatsushita475 U.S. at 586 (“[The nonmang party] must do more than
simply show that there is someetaphysical doubt as to the makfacts.”). Moreover, “the
requirement is that there be genuineissue oimaterialfact . . . . Only disputes over facts that
might affect the outcome of the suit under the governing law will properly preclude the ent
summaryjudgment” Anderson477 U.S. at 247-48 (original emphasis).
In decidingsummaryjudgment the court draws all ferences and views all

evidence in the light most favorable to the nonmoving pavtstsushita 475 U.S. at 587-88;
Whitman v. Mineta541 F.3d 929, 931 (9th Cir. 2008). “Wheine record takeas a whole coulg
not lead a rational triesf fact to find for the non-moving pattthere is no ‘genuine issue for
trial.” Matsushita475 U.S. at 587 (quotirfgrst Nat'l| Bank of Ariz. v. Cities Serv. Co.
391 U.S. 253, 289 (1968)). The Supreme Court Hasteare to note thatddrict courts should
act “with caution in granting summary judgnérand have authority to “deny summary
judgment in a case where ther@aason to believe the ther course would b proceed to a full
trial.” Anderson477 U.S. at 255.
1. ANALYSIS

A. Claim One: Equal Protection and Subbsitze Due Process (42 U.S.C. § 1983)

Section 1983 provides a cause of actiorpiensons whose federal rights have b
violated by someone acting under color of laBomez v. Toledal46 U.S. 635, 639 (1980).
Here, it is undisputed Principal Yeager acted udéor of state law: He committed the allege
unlawful actions in his role as principal@public elementary school. Plaintiff contends
Principal Yeager violated trejual protection clause, thrdugoth disability and gender
discrimination, and violated plaintiff's substantive due procegdsiby creatinghe danger that
led to the assaults he endur&@keeOpp’n at 13-18. At hearing, ptaiff withdrew his disability
discrimination theory, focusing only on his gendecrimination and danger-creation theories
both of which he raises for the first timedpposition to summary judgent. As explained
below, neither theory survives.
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1. Equal Protection: Gender Discrimination Theory

Plaintiff’'s gender discrimination theory lmsed on Principaeager’s allegedly
treating A.S.’s female victims differently from A.S.’s male victims.

a) Belatedness of Theory

Defendants objected at hearing to the tewonsidering this theory because it
was mentioned for the first time in oppositiorstanmary judgment. Federal Rule of Civil
Procedure 8 requires the complaint’s allegatiorgive the defendant fair notice of what the

plaintiff's claim is and the grounds upon which it red®sckern v. Pier 1 Imports, Inc457 F.3d

963, 968 (9th Cir. 2006). As such, a party generally cannot opposessyuishgment by raising

theories that lie outsidedlscope of their pleading&ee Wasco Prods., Inc. v. Southwall Techs.,

Inc., 435 F.3d 989, 991-92 (9th Cir. 2006) (“summary judgment is not a procedural seconqg

chance to flesh out inadequate pleadif)dsitation and quotation marks omittedyhe federal
rules, however, abolished the “theory of piegd” doctrine, which previously restricted
plaintiffs to their pleaded theories; now the autevince a belief’ that party should recover on
valid claim “regardless of hisoansel’s failure to perceive theie basis of the claim at the
pleading stage,” 5 Charles All&dright & Arthur R. Miller, Federal Practice & Procedure
81219 (3d ed. 2017), but only if theaté shift in the thrust of thease will not prejudice the oth
party[.]” Id.

The critical question is whether a plaffis new theory exceeds the complaint’s
scope and the limits of discovery such that dedaitslcould not fairly anticipate it. If yes, the
court should not consider the new theo8ee Coleman v. Quaker Oats (282 F.3d 1271, 129

(9th Cir. 2000) (affirming refusal to consider piaff's theory raised for first time on summary

judgment; doing so would have required defendemtievelop “entirely different defenses” after

discovery closed)see also Jimmie’s Limousiner$eInc. v. City of OaklandNo. C 04-03321
WHA, 2005 WL 2000947, at *5 (N.DCal. Aug. 18, 2005) (rejeciy new theories at summary
judgment where discovery ended months beforetgadvas two months away; “new theories
liability at this late stage of litigeon would prejudice defendants.”).
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Plaintiff's complaint barely encompses a gender discrimination theory.

Nowhere does the complaint expressly allege pfaintis treated differently because he is male.

Merely mentioning the equal protection clause da#smean any theory under that clause is f
game. See Colemar232 F.3d at 1292 (denying “disparatgact theory” where complaint
included only “disparate treatment theorgithough pled under same law and including

overlapping facts, former involdedifferent burdens, proof reqaments and defenses; belated

notice made it difficult, if not impossible, for def#gant to respond). PIldiff's insistence that the

defense here bears fault for not probinguhderlying legal theories not well founded.See
Opp’n at 14. The complaint appears negtd to disability discriminationSeeFAC 11 40-43.

Nevertheless, read closely, plaintiff’s comptas sufficient, if barely so: Plaintiff
notes the gender of A.S.’s otHethroom victims, both female, and he alleges that A.S. was
suspended the day after those females aggedly harassed. These allegations, though
minimal, are enough to put defendants on nadice potential gender discrimination clairSee
Johnson v. City of Shelp¥35 S. Ct. 346, 347 (2014) (reversing dismissal of § 1983 claim wj
complaint omitted claim; explaining compiamentioned facts necessary to support
constitutional claim, so omitting precise statutory vehicle was not fatal). Equally important
defendants have not adequately explained what prejudice wasull from allowing reliance on
this theory now. The new theory pertaingite same events and the same individuals as
plaintiff's disability discrimnation claims analyzed below, and both discrimination claims
summon virtually the same defense: Princip@hger’s decisions were motivated by reasons
other than plaintiff's individuatharacteristics. The court widbnsider plaintiff's gender
discrimination theory.

b) Merits Analysis

Even considering plaintiff’'s gender digaination theory, his equal protection
claim cannot survive based on this theory. Therteenth Amendment proviglgin relevant part
“[n]o state shall . . . deny to any person withsjurisdiction the equal protection of the laws.”
U.S. Const. amend. X1V, § 1. Such denlajsa person acting underlooof state law are

actionable under § 1983. To succeed on a § 1983 paptaction claim, glaintiff must show
9
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the defendant, acting under colorstédite law, “acted in a digminatory manner and that the
discrimination was intentional.Reese v. Jefferson Sch. Dist. No.,208 F.3d 736, 740 (9th
Cir. 2000) (citation omitted). “[A] long line dupreme Court cases makes clear that the Eq
Protection Clause requires proof o$diminatory intent or motive.Navarro v. Block72 F.3d
712, 716 (9th Cir. 1995) (citing casesge also Lee v. City of Los Angel2S0 F.3d 668, 687
(9th Cir. 2001) ‘(Discriminatory purpose . . . implies mattean intent as volition or intent as
awareness of consequences. It implies that the decisionmaledectedr reaffirmeda
particularcourseof actionat leastin partbecaus®f, not merelyin spiteof, its adverseeffects
uponanidentifiablegroup”) (citations and quotation marks omitted)

Here, plaintiff contends Principal Yeager violated plaintiff's Fourteenth
Amendment equal protection rights by engagingender discrimination. To survive summary

judgment, plaintiff must point tevidence sufficient to permitreaasonable juror to find, by a

preponderance of the evidence, that discriminatdgnt motivated Principal Yeager’s conduct.

See, e.gBingham v. City of Manhattan Bea@41 F.3d 939, 948-49 (9th Cir. 2008yerruled
on other grounds by Edgerly v. City & Cty. of San Francis&@® F.3d 946, 956 n.14 (9th Cir.
2010). Plaintiff contends thereastriable factual issuas to whether Priipal Yeager treated
A.S.’s two similarly situated female victims diféartly from the way he ¢tated plaintiff. Opp’n
at 15-16. He says Principal Yeager suspend&d ilnmediately after Brning A.S. harassed tw
female students, yet Principaédger did nothing to protect phiff from A.S.’s harassment
despite hearing about it from Ms. Haun astently for approximately six weeksd. (citing
Yeager Dep. 151:5-8; 152:7-Blaun Dep. 65:22-66:15). Thiglaintiff contends, shows
intentional gender discriminationd.

Plaintiff supports his disanination theory by citindNicole M. v. Martinez Unifieg
Sch. Dist. 964 F. Supp. 1369, 1383 (N.D. Cal. 1997). Opp’'n at 16. There the court found
intentional gender discriminatiaiaim was plausible so as &void dismissal, where the
complaint alleged a school pripail inadequately responded aféefemale student was harasse
Nicole 964 F. Supp. at 1383TheNicolecourt’s decision was at the dapleading stage, so the

i
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conclusion holds little relevance farsummary judgment determinatiolal. at 1383-84 (basing
its decision on “the facts alleged and thdyestages of the proceedings]|.]").
Here, no reasonable juror could find teeord on summary judgment supports

plaintiff's gender discrimination claim. Thevidence shows, beyond dispute, that Principal

Yeager’'s more vigilant response to A.S.’s Isaraent of two female students was based on the

nature of their complaints. No facts or evidemndicate Yeager’'s rpsnse was driven by gender

in any respect. Before October, Principal Yedgst heard only that A.S. kicked, pushed, hit
spat on virtually every studentihne class, boys and girhlike, albeiplaintiff more than others.
He had not heard about any ppaopriate touching of any studentthe bathroom. DFs 20-25.

But on October 2, 2014, Ms. Haun told Principal Yeraat A.S. followed two female student

and

\"ZJ

into the bathroom and may have touched theappnopriately. DF 31-35. Because the bathroom

conduct was a new and entirely different fornmafassment than had previously been reported,

the victims of those incidents were not similarly situated to plainfiffere is no evidence from

which a reasonable juror might find Principal Yegg different and more vigilante response to

the plight of those studentgas based on their gender.

That plaintiff also was touched inappr@tely in the bathroom, perhaps even
earlier than the two female sents, does not alter this consilon: Principal Yeager learned
about plaintiff's bathroom experience only affeS. was already suspended. DF 40. That
Ms. Haun knew earlier is irrelemtito Yeager’s liability. Walsh v. Tehachapi Unified Sch. Djst
827 F. Supp. 2d 1107, 1116 (E.D. Cal. 201Under 8§ 1983, a defendant canly be held liable
for his own individual actions.”) (citation omittedYhat Principal Yeagemnew A.S. had bullied
plaintiff in other ways does nshow he discriminated againdaintiff basel on plaintiff's

gender. Indeed, Principal Yeager was told Ai§ kicked and spat on virtually everyone, boy

U7

and girls alike, including his teache®eeDF 11, 14-15. There is no evidence in this record filom

which a reasonable juror could find Principal Yeadenied plaintiff equal protection under the

law based on his gender. This theory cannot survive summary judgment.
1
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2. Substantive Due Process: State-Created Danger Theory

Plaintiff also supports his § 1983 claim dyntending Principal Yeager violated
his substantive due process rights under a “state-created dangey, theoncealing and
misstating what Yeager knew about A.S.’s harasgnthereby heightergnplaintiff's risk of
harm. SeeOpp’n at 16-18. As with his gender discnmation theory, plaintiff first raises this
state-created danger theamyhis opposition brief.

a) Belatedness of Theory

Defendants again object to considering tetated theory. The court first asses
whether the complaint fairly eompasses this new 8§ 1983 theory. Plaintiff's theory is this:
Because Principal Yeager “concealed what kme=lw about the abuse [pi¢iff] was suffering at
school,” he “affirmatively’ incresed the danger [plaintiff] faced, weh then led to the bathroon
incident that caused his harm.” Opp’n at Bdthough pled under a nelourteenth Amendmen
vehicle (due process, not equal protectiorg,dbmplaint’s overall theme makes this claim
predictable. The crux of plaintiff's lawsuittisat defendants inadequately responded to A.S.
misbehavior and by doing so failed to protectrgiéfifrom being bullied. The complaint allege
a “deprivation of constitutionalghts of H.W. by [defendantsfailure to act in response to
notifications of bullying and lrassment on the campus|,]” antpkains defendants “repeatedly
exposed H.W. to the risk of abuse, harassnaamt,ultimately, sexual attagkhat left him with
severe psychological injuries[.]” FAC 11 4B1. Through these allegations, defendants coulc
reasonably anticipate a state-¢eshdanger claim. It does nanfairly prejudice defendants to
consider this theory’s merits.

b) Merits Analysis

By forbidding state actors from deprivingdividuals of life, liberty or property
without due process of law, tl®@urteenth Amendment’s due preseclause serves to prevent
State from “abusing its power, or emplogiit as an instrument of oppressioméShaney v.
Winnebago Cty. Dep’t of Soc. Servi89 U.S. 189, 196 (1989) (aitons and quotation marks

omitted). This clause does not, however, affirmatively oblige the State to keep people saf

protect them from the conduct of purely private iearthat otherwise would violate due proce$

12

SES

S

he




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

Id. at 197 (“As a general matter . . . a state’sifailto protect an indidual against private
violence simply does not constitudeviolation of due process.”).

The Supreme CourtBeShaneypinion included languagéat has now spawne(
the exception to this general rukeat plaintiff invokes here. IBDeShaneya child was beaten an
permanently injured by his father. The child’s mother sued the local officials who had perr
the child to remain with his father despreceiving complaints about abudd. at 201. The
Court held the state was not cangtonally obligated to protect ¢éhchild from this abuse becau
it did not occur “while [the child] was in the&é’s custody” nor did thetate play a part in
“creating” the dangersld. Relying on this language, mostr@iits including the Ninth Circuit,
have held that a state actor carheéd liable when it does “playgart’ in creatinghe danger. In
the absence of a Circuit split, or perhaps for other reasonSutiveme Court has not considerg
a case that would clarify itsew of the doctrine See Cutlip v. City of Toledd88 F. App’x 107,
117 (6th Cir. 2012) (noting Court’s silence).

How courts apply the state-created dardyetrine varies across jurisdictions, b

it is consistently construed narrowly; it does ansnare state officials when they increase

someone’s exposure to har@eeHuffman v. Cty. of Los Angelest7 F.3d 1054, 1061 (9th Cir.

1998). In this Circuit, the pintiff asserting dargy-creation must show (1) a state actor
affirmatively created or placedédtplaintiff in danger he othervasnvould not have faced, (2) the

danger was “known or obvious,” and (3) the stateraatted with “deliberate indifference” in th

face of such known dangeKennedy v. City of Ridgefield39 F.3d 1055, 1062 (9th Cir. 2006).

3 SeeWood v. Ostrande879 F.2d 583, 586 (9th Cir.1988ke also Forrester v. Bass
397 F.3d 1047, 1057-58 (8th Circgrt. denied126 S. Ct. 363 (2005Butera v. District of
Columbig 235 F.3d 637, 648-51 (D.C. Cir. 200Kxgllstrom v. City of Columby4.36 F.3d 1055
1066-67 (6th Cir. 1998Kneipp v. Tedderd5 F.3d 1199, 1205 (3d Cir. 1996)hlrig v. Harder,
64 F.3d 567, 572 (10th Cir. 199%8krt. denied516 U.S. 1118 (1996Reed v. Gardne©86 F.2d
1122, 1125-26 (7th Cir.gert. denied510 U.S. 947 (1993 ornelius v. Town of Highland Lakg
880 F.2d 348, 356 (11th Cir. 1988grt. denied494 U.S. 1066 (1990pverruled on other
grounds by White v. LemacKks83 F.3d 1253, 1256 (11th Cir. 199®ut see Irish v. Maine

)
d

nitted

Se

e

D

849 F.3d 521, 526 (1st Cir. 2017) (“While this citdwas discussed the possible existence of the

state-created dangtreory, we have neveotdind it applicable to any epific set of facts.”);
Estate of Lance v. Lewisville Indep. Sch. Disg43 F.3d 982, 1002 (5th Cir. 2014) (same).

13
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(1)  Action versus Inaction

The “critical distinction” between theile and the exception is a “stark one
between state action and inactiof&nilla v. City of Huntington Payki15 F.3d 707, 710 (9th

Cir. 1997). For plaintiff's theory to survivihe challenged conduct must be affirmative, not g

mere omission or failure to acdDeShaney489 U.S. at 203 (although state actors “stood by and

did nothing when suspicious circumstances dictatere active role for them,” liability did ng
attach);cf. Ketchum v. Alameda Cty811 F.2d 1243, 1247 (9th Cir. 1987) (“[T]here is no
constitutional right to be protected by the stagainst being murdered by criminals or madme
It is monstrous if the state fails to protectrgsidents against supinedators but it does not
violate the due process clause &f fourteenth Amendment.”) (quotiigpwers v. DeVito,

686 F.2d 616, 618 (7th Cir. 1982)

Here, plaintiff contends Principal Yeagaeated a danger when he (1) did not
help Ms. Haun supervise A.S., despite promisindd@o, (2) denied A.S.’s parents’ request tc
remove A.S. from the class, and (3) concealtbdt he knew by affirmatively representing he
knew nothing about A.S.’s abueéplaintiff, thereby prevetimg plaintiff's parents from
protecting him.SeeOpp’n at 10.O0nly the last allegation, situssed below, is plausibly
affirmative. Plaintiff's argument that Prirpal Yeager affirmatively acted by “not” helping
Ms. Haun supervise and by “not” moving A.S. tother school is unpersuasive, and an atten
to redefine passive inaction asiantthat is affirmative. Accedjmg plaintiff's formulation would
turn the state-created danger exception into the e#e Morrow v. Balaskv19 F.3d 160, 176
(3d Cir. 2013)as amende@June 14, 2013) (noting this carn). The court declines the
invitation.

The Ninth Circuit has natcognized a state-ctted danger theory based
exclusively on a public schooffwial’s failure to detecand prevent student-on-student
harassment. Several other Circuits have pengelggiejected such an inaction-based claim.
Stiles ex rel. D.S. v. Grainger Cty., Ter8il9 F.3d 834, 854-55 (6th Cir. 2016) (failing to pun
or insufficiently punishing assailants generally aon affirmative act, and, “even where it is, it

typically does not create or increahe plaintiff's risk of harm,iior does “affirmatively returnin
14
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a victim to a preexistingituation of danger[.]’;)Estate of Lance v. Lewisville Indep. Sch. Dist
743 F.3d 982, 1002 (5th Cir. 2014) (denying claim a®bdan failure to prevent peer harassm
explaining “evidence shows thidte School District attempted &lleviate tensions between
Montana and other students, by, instance, arranging his &g in class away from a
problematic student.”)lorrow v. Balaski 719 F.3d at 176'Parents . . . should be able to sen
their children off to school with some levela@dmfort that those children will be safe from
bullies . . . . Nonetheless, ‘the Constitution doetprovide judicial remdies for every social ...
ill.””; “[g]iven the limitations of DeShaney . .it is now clear that the deess the [parents] seek
must come from a source other than the Wn8eates Constitution) (citations omittgdgee also
Drain v. Freeport Union Free Sch. DisNo. CV 14-1959 SJF AKT, 2015 WL 1014413, at *1
(E.D.N.Y. Jan. 14, 2015) (“Courts this Circuit have routinely declined to deem allegations t
a school district failed tact in peer-to-peer schobullying incidents asstatecreated danger
under Section 1983"yeport and recommendation adopted in part, rejected in, ot 14-CV-
1959 SJF, 2015 WL 1014451 (E.D.N.Y. Mar. 9, 20Ms9rgan v. Bend-La Pine Sch. Dist.

No. CV-07-173-ST, 2009 WL 312428t *10 (D. Or. Feb. 6, 2009) (no substantive due proce

claim for teachers’ failure to detect and mpi/student-on-student sexual harassment in publjc

school; “members of the public have no constitutioiggat to sue state aatowho fail to protect
them from harm inflicted by third parties.”Principal Yeager'snaction cannot support
plaintiff's danger-creation theory.

(2) Creating a Danger Not Already There

The only affirmative act plaintiffites is Principal Yeager's alleged
misrepresentation that fllying had occurredlt is unclear that a misrepresentation of this
degree or type could ever supparstate-created danger claiBased on the record, however,
reasonable juror could find Principal Yeager mtuealleged misrepresentation, so the court
need not answer that broader question.

Plaintiff contends his parents meithwPrincipal Yeager and Ms. Haun on
September 11, 2014 (the “meetinggkplaining his parents détd their concerns about

plaintiff's behavior ahome and asked Ms. Haun and Printipeager if they knew of possible
15
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causes.SeePFs 24-25. Plaintiff claims Principal Yeagsaid he did not, despite knowing abo
A.S.’s bullying generally, and so mepresented what he actually kneld. Plaintiff has not
raised a triable issue to support this argumétd.cites his mother’s deposition, but the cited
portion contains testimony about athwas happening at home durihgs time, not what was sa
in the Meeting.SeeA. Wormuth Dep. 19:12-19; 25:7-14. Othportions of the record, such as
the meeting minutes plaintiff's parents signed, doshaw that Principal ¥ager said he did not

know about the bullyingSeeDefs.” Ex. W2 at 5 (sighed meeting notes). Moreover,

Mrs. Wormuth’s deposition testimony elsewharglermines plaintiff’'s argument: Mrs. Wormuth

testified that when she vented her conceri®rtacipal Yeager, he just “sat there” and “never
once told us anything in any tifose meetings.” A. Worath Dep. 248:1-9. This testimony
directly contradicts plaintiff’'s argument andreals precisely the kinof omission upon which a

danger-creation claim cannot rely.

Equally important, the relemabullying incidents happedefter the meeting. DF

19-24, 32 (Red bump on the head on September 1dagsafter Meeting; bathroom incident ¢

September 30, nineteen days after Meeting). Nopo&aneeting report toé&ager relates to A.$.

bullying plaintiff: All pre-meeting emails mentiagither plaintiff's speech impediment or A.S.’
bullying in general; the emails never link the twieeeAlfert Decl. Ex. D,ECF No. 131-4 (email
discussing A.S.’s misbehavior, separate from asgudisions of plaintiffrad plaintiff’'s speech ot
behavioral concerns). Even construing all eack in plaintiff's favor, no reasonable juror cou

find that at the time of any alleged misrepreagan, Principal Yeager knew A.S. was bullying

plaintiff. There is no triablessue as to whether Principal Yeag#irmatively misrepresented his

knowledge.
Plaintiff cannot manufacture a triabksue by filing a declaration that baldly
proclaims, with no evidentiary support andhe face of compelling contrary evidence, that

Principal Yeager affirmatively misrepresented his knowledggeA. Wormuth Decl., ECF

No. 121, 1 26 (declaring Principal Yeager affirmalyvmisrepresented what he knew about the

i

i
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bullying plaintiff was enduring)see also Yeagév. Bowlin 693 F.3d 1076, 1080-81 (9th Cir.
2012) (explaining contradictory or “sham” da@tions cannot ward off summary judgment
unless contradiction is explainadd rooted in legitimate confios)). Without any evidence thal
Principal Yeager misrepresented what he kribere is no genuine dispute as to whether he
affirmatively created or enhancethintiff’s risk of danger.

Because the record does not allow aaaable juror to find for plaintiff on his
equal protection or substantive due processritagahe court GRANTS summary judgment fo
Principal Yeager on plaintiff's 8§ 1983 claim.

B. Disability Discrimination Claims

Plaintiff brings four disability discrimination claims: An ADA Title 1l claim and
Rehabilitation Act claim against the District (ohs two and three); an Unruh Act claim agains
Principal Yeager and the Distri@tlaim five); and an Educain Code section 220 claim agains
the District (claim six).

1. Claims Two and Three: FederaDA and Rehabilitation Act Claims

ADA Title Il and Rehabilitation Act Sean 504 both prohibit publientities from
discriminating against people with disabilitiesdsnying them access to jparticipation in that
entity’s benefits, services, and progranseeADA Title Il, 42 U.S.C. § 12132 (“[N]o qualified

individual with a disability shallpy reason of such disability, le&cluded from participation in ¢

be denied the benefits of thegees, programs, or acities of a public entity, or be subjected {o

discrimination by any such entity.”); Rehatalion Act 8 504, 29 U.S.C. § 794 (“[N]o otherwis
gualified handicapped individual the United States . . . shall, solely by reason of his handig
be excluded from participation in, be deniedhkeefits of, or be subjected to discrimination

under any program or activity receiving Fedena&ficial assistance.”). A discrimination claim

under either statute requires pléinb show that, although he @herwise entitled to a specific

-

a

—

DI

e

ap,

entity’s services or programs or activities, that entity discriminated against him or denied him

services based on hisalifying disability. Wong v. Regents of Univ. of Gal10 F.3d 1052,

* No relation to Principal Yeager.
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1063 (9th Cir. 2005)ee also Vinson v. Thom&88 F.3d 1145, 1152 n.7 (9th Cir. 2002) (“Ws¢
examine cases construing claims under the ADAvelkas section 504 @he Rehabilitation Act
because there is no significant diffiece in the analysis of rights anblligations created by the
two Acts”) (citation omitted).

A plaintiff may invoke two pagntial liability theoriesvhen, as here, a public

school student with a qualifying disability suae school district because of peer harassment:

The district either (1) failed teespond to known disdhy-based bullying o(2) refused to make
“reasonable accommodations” to address known bullyigyall v. Cty. of Kitsup260 F.3d
1124, 1138 (9th Cir. 2001). If the plaintiff, here, seeks damages he must also prove

“intentional discrimination” by shoing either discriminatory animus or deliberate indifferenc

A.G. v. Paradise Valley Unified Sch. Dist. No, 895 F.3d 1195, 1204 (9th Cir. 2016) (citations

and quotation marks omittedjs discussed below, plaintiffiederal disability claims cannot

survive under the first theprbut can under the second.

a) First Theory: Did the District Fato Respond to Disability-Based
Bullying?

Plaintiff maintains “[i]t isundisputed that both A.Snd [plaintiff] were perceived
as disabled,” “there is no evidence in the re¢bed any other child in the class was perceived
being disabled,” and that “[rlesefrsuggests that children witrsdbilities are at an increased
risk of being bullied and bullying others.” pp’'n at 20 (citing Ponton Decl. 1 4 and a YouTub
video titled “Bullying and Youtlwith Disabilities and Special éhlth Needs”). This, plaintiff
submits, is enough for a jury to “reasonably iffehat A.S. was motivated to abuse [plaintiff]
based on his perceived disabilityd. Not so. As another distti court has persuasively

explained:

[E]ven if students witldisabilities are more likely to be bullied than
students without disabilities, bothased on their disabilities and
based on other factorsp&intiff neverthelesgoes not state a claim
under the ADA and Section 504 absesome factual allegation
linking the disability and the blying. To hold otherwise would

convert the ADA and Rehabilitamm Act into generalized anti-

bullying statutes.

18
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Eskenazi-McGibney v. Cortgeot Cent. Sch. Dist84 F. Supp. 3d 221, 233 (E.D.N.Y. 2015).
The court faulted the plaintiff for lacking a “na@onclusory answer to the dispositive question
posed by [his ADA Title Il and Section 504 claimg[hy did the fellow sident and bus driver
bully him? Was it based on his disability? Orswiabased on some other reason, such as per
animus?”1d.

Although the Ninth Circuit has yet to a@gds the question; a number of other
district courts nationwide haveach reaching the same resulEakenazi-McGibneyln Doe v.
Torrington Board of Educatigrfor instance, the court found a similar ADA claim insufficient
where the plaintiff alleged he had a disabistyd detailed the frequency with which he was
bullied, but never allegeddh“anyone actually harassdalllied, or assaulted hitlmecause olfiis
disability or perceived disaliy, rather than some other reas such as personal animus.”
179 F. Supp. 3d 179, 196 (D. Conn. 2016) (original emphascnsideration granted in part
No. 3: 15-CV-00452MPS, 2016 WL 68210@1. Conn. Nov. 17, 2016). IDorsey v. Pueblo
School District 6Q0a student with hyperglgenia and skeletal weakness alleged her classmat
jabbed their fingers into her stomach and sidé stole her snacks meant to combat low bloog
sugar, but the court found thacts supporting the claim insufficieiotr a disability discriminatior
claim, citing the missing “necessary factual basist timks the alleged bullying “even in part, t
her claimed disabilities.” 140 F. Supp. 3d 1102, 1117 (D. Colo. 2@i8)seeD.A. v. Meridian
Joint Sch. Dist. No.,289 F.R.D. 614 (D. Idaho 2013)ndling enough to withstand summary
judgment on disability-based hasment claim where classmatstiiged plaintiff was called a
“retard” during class and that “almost everyonéis classes bullied himanother student said
plaintiff was bullied “a noticeable amount of timeafyd a physician testifieplaintiff was “pretty
aggressively bullied and harassgd Although these decisions amat the pleading stage, theit
conclusions are sensible to apply here: A ndatween the alleged disability and the alleged
bullying is a prerequisite ta disability-based bullying claimwhether the shortcoming is
identified at pleadingr at summary judgment is of no moment.

Here, as imorringtonandDorsey plaintiff has not raised triable issue that the

bullying he suffered may haveeen linked to his disabiit This case differs frorivleridian:
19
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There, the plaintiff's classmates called him adrdt; here, the only fach the record plausibly
linking A.S.’s harassment to an attribute unitu@laintiff is a singé incident when A.S.
ridiculed plaintiff's teeth.SeeDF 7; A. Wormuth Dep. 271:9-24. But there is no evidence
linking plaintiff's speech impediment to his teett/ithout such a link, the connection is even
weaker than that the courtDorseyrejected.See Dorseyl40 F. Supp. 3d at 1117.

The record also includes evidence undamng plaintiff's claim of a link. For
instance, A.S. appeared indiscriminate: Hek&d and spat on virtually every classmate,
disabilities aside, and includé&is own teacher as a targ&eeDFs 11, 14-15; Haun Dep. 72:4-
His violent behavior was triggered by conflicdainustration, not by anything plaintiff did or
said. SeeHaun Dep. 72:4-7. He also followed 60 to 80 percent of his classmates into the
bathroom, not only plaintiffSeePF 12; Haun Dep. 71:1-12. Ms. Haun, who witnessed the
bullying daily, had no reason to believe the huallywas linked to plaintiff's disability SeeDFs
11-13. Even plaintiff's parents, when askedw#bA.S.’s possible motives for bullying, did not
cite plaintiff's disability. SeeA. Wormuth Dep. 271:25-272:18Nb. | don’'t — | don’t know
why.”); S. Wormuth Dep., ECF No. 131-16, at 15960:18 (believing A.S. bullied plaintiff
because A.S. was abused at home).

In short, the record contains no trialdeues as to whether plaintiff's disability
motivated the bullying at all, or whether thestrict knew the bullying was motivated by his
disability. Without knowledge, there can beintent: “Deliberate indifference requires both
knowledge that a harm to a federally protected rigstibstantially likelyand the failure to act
upon that . . . likelihood."Paradise Valley815 F.3d at 1204 (citath and quotation marks
omitted). It is not enough to show plaintiff hadisability and was bulliedchore than others in
his class, without linking the bullying tbat disability. If it were, thetatutory requirement that
student prove the alleged discrimination was [agoa of his disability would be effectively
eradicated.Plaintiff's first disability theorycannot survive summary judgment.

1
1
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b) Second Theory: Reasonable Aoguoodations Required to Protec
Plaintiff from Bullying?

Plaintiff also contends #hDistrict failed to reasonably accommodate him befo
and after the bullying. Unlike tHest theory, this second theodpes not require proof that the
District knew plaintiff was bulkd because of his disability. Plaintiff may succeed under the
theory by citing a right he was guaranteed un@eti8n 504 and citing evidea that the District
violated a 8§ 504 regulation thimplements this right.Mark H. v. Lemahieus13 F.3d 922,

938 (9th Cir. 2008) Plaintiff can succeed under this theory by showing the bullying he endu
no matter the motive, hampered his abilitetgoy a free public edutian and by showing the
District did not provideeasonable accommodations to @mevor address this bullying?aradise
Valley, 815 F.3d at 1204kplaining students may bring a prigatght of action against a schoq
district for violating 8 504's “reasonable aocomodation” and “meaningful access” implement
regulations) (citind.emahiey 513 F.3d at 938).

Plaintiff has satisfied these requiremeefor the purposes of withstanding
summary judgment. He first identifies 8 50diandate that school digits provide a “free
appropriate public education” students with a qualifying physitor mental impairment that
substantially limits one or moraajor life activities. Opp’'n at 21. He then cites 8 504’s

implementing regulation that prohibits peer hamaesst that is “sufficietly serious to deny or

e

red,

ng

limit a disabled student’s ability to participatednbenefit from the school’s education programs

and activities.”ld. (citing 34 C.F.R. § 104.33(a)). Whestadent with a qualifying disability is
harassed for any reason, it triggers the sch&@®B64 responsibilities because the harassment
could deny the student access to “free appatgpublic education” by hampering their
performance, and the school fequired to undertake a fact-sgecinvestigation to determine
what constitutes a reasonable accommodati®aradise Valley815 F.3d at 120{titation
omitted).

Factually, plaintiff cites edence showing the bullying he endured affected his
mental health and interfered with his acadep@idormance and his ability to participate in

school services, actiwis and privilegesSeePonton Decl. 3 (discussing plaintiff's post-
21




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

traumatic stress disorder diagngsi8chwartzberg Decl. { 51 (sanand discussing his need fo
homeschooling throughout Kindergart@nd his fear of returning txhool for first grade); A.
Wormuth Decl. 1 24-25 (same). The effects of the bullying, plaintiff submits, will profoun
and negatively affect his eduat going forward. SchwartzbeBgcl. § 52. The District has n
addressed these assertions, no less attempted to rebut them.

Plaintiff also must raise a triable issue@she District’'s delberate indifference td
A.S.’s alleged misconduct. He need not shosvistrict knew he was being bullied because
his disability; rather, he need only show the fist(1) knew the bullyingvas substantially likely
to harm plaintiff's right to a free approprigtablic education and (2)dlnot provide reasonablg

accommodations to diminish that likelihoo8eelemahieyu 513 F.3d at 938ublic entity can be

liable for damages “if it intentionally or with dbBrate indifference fails to provide meaningful

access or reasonable accommodatiatigabled persons.”). PHiff has established triable
issues as to both elements: There is enougleree for a reasonablerqu to conclude the
District knew plaintiff had a qualifying disability before schetdrted, based on his parents’
report to the Districtknew he was being bullied since fivst week of school, based on Ms.
Haun'’s reports to Principal Yeag knew a volatile bully pickedn plaintiff disproportionately;
and knew the bullying was affecting plaffis school performance and enjoymei@eePFs 6-8,
11, 22. Considering defendants do not addtessjone rebut plaintiff's “reasonable
accommodation” theory, this theory survives summary judgthent.
C) Conclusion

The court GRANTS summary judgment aghe first disability theory, but
DENIES summary judgment as to the sectirabry. Accordingly, plaintiff's ADA and
Rehabilitation Act disability discrimination claims will proceed to trial, limited to the District

failure to provide reamable accommodations.

® Although unclearly, plaintiff ao signifies a potential “htike education” claim.See
Opp’n at 10 (A.S.’s behaviors had infected the entire classroom, creating what Yeager ad
was a hostile educational environment.The court is unaware ofig court within the Ninth
Circuit recognizing such a claim under the ADA8%504 and so declines to recognize such a
claim here.See Garedakis v. Brentwood Union Sch. Dis83 F. Supp. 3d 1032, 1046 (N.D. G
2016) (recognizing the same void andloigeg to recognize such a claim).

22
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2. Claims Five and SixState Disability Claims

Plaintiff also brings statlaw disability discrimination claims. He sues Princip3
Yeager and the District for vidiag California’s Unruh Civil Right#\ct (claim five), and he als
sues the District for violating California’s Eduicat Code (claim six). Plaintiff's legal theories
under both claims mirror those analyzed urdseADA and Rehabilitation Act claims.

a) California’s Government Claims Act Bar

Defendants argue the District is e¢letil to summary judgment because the
Government Claims Act (the “Act”), which maaigs all damages claims brought against a pt
entity first be presented to and rejected byethigty, bars both of plaintiff's state disability
discrimination claims.SeeCal. Gov't Code 88 910, 945.4 (explaining presented claim must
includeclaimant’s name and address, names ofipamployees involvé, and description of
incident, including date, place and proclaimed dama@edion v. East Bay Mun. Util. Dist
18 Cal. App. 4th 1566, 1571 (1993). The Act’'spmse is to give public entities sufficient
information to investigate and appropriately tesalaims and plan fopotential liabilities,
DiCampli-Mintz v. Cty. of Santa Claré5 Cal. 4th 983, 994 (2012), so the timely claim must
fairly reflect the factuatircumstances underpinning @ong v. City of Rosemea2l26 Cal. App.
4th 363, 376 (2014) (“even if the claim were timehge complaint is vulnable to a demurrer if
it alleges a factual basisrfeecovery which is not fairly refléed in the written claim.”) (citation
omitted).

Defendants concede plaintiff filed a timalyaim, but argue he referenced only t
school’s negligent supervision and insufficient giBoe, and so did not puahe District on notice
of a potential disability discrimination clainseeDF 54-56. Defendants concede the claim
secondarily referenced plaintiff's speantpediment, but argue this is not enough.

Defendants’ position is undulysticting. The Act’s filng requirement serves tg
alert a public entity that something happened pwint the entity’s investigation in the right
direction; it is not designed &iminate meritorious claimsStockett v. Ass’'n of Cal. Water
Agencies Joint Powers Ins. AytB4 Cal. 4th 441, 449 (2004) (“[the statutes] should be giver

liberal construction to permit full adjudication on the merits.”) (taand quotation marks
23
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omitted; brackets in original). “A complaistfuller exposition of the factual basis beyond that
given in the claim is not fatal, so long as thenptaint is not based on an entirely different set|of
facts.” Id. at 447 (citation and quotation marks omitted).

Plaintiff provided the District fair notice of his possible disability discriminatio

=

claims. Plaintiff's timely filing notified the sclobabout the relevant circumstances, dates ang
parties involved in an ongoing incident duriwgich a student with a known disability was

bullied and harassed. That plaintiff has nownedi and added liability theories based on this
same series of events does noider his filing incomplete. Th&ct does not bar plaintiff's state
disability discrimination claims against the District.

b) Merits Analysis

(2) Unruh Act Claim

Plaintiff also brings atUnruh Act claim against botime District and Principal
Yeager. SeeCal. Civ. Code 8§ 51(f) (“All persons withihe jurisdiction of this state are free and
equal, and no matter what their sex, race, coébigion, ancestry, nainal origin, disability,
medical condition, genetic information, marital statussexual orientation are entitled to the fyll
and equal accommodations, advantages, facjlpidgleges, or seiges in all business
establishments of evelkynd whatsoever.”).

Plaintiff's Unruh Act claims derivative of his ADAdisability discrimination
claim. Cohen v. City of Culver City54 F.3d 690, 701 (9th C2014) (explaining Unruh Act
disability discrimination claims under Califua Civil Code § 51(f) are derivative of ADA
disability discrimination claims)ylunson v. Del Taco, Inc46 Cal. 4th 661, 670 (2009) (same);
see alsdpp’n at 24 (“The legal theories behitinfis] claim[] mirror the Federal claims
discussed above.”). Accordingbmnalysis of the Unruh Act claimirrors that of the ADA claim
Summary judgment is GRANTED to the extent the Unruh Act claim derives from a disability
based discrimination theory, but summary judgtms DENIED to the extent the Unruh Act
claim derives from a reasdnla accommodation theory.

1
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(2) Education Code

Section 220 of the California Educationd& prohibits disability discrimination
based on protected characterwstincluding disability, in an§program or activity conducted by
an educational institution that receives, or figné&om, state financisassistance or enrolls
pupils who receive statgudent financial aid."SeeCal. Educ. Code § 220. To succeed on his
section 220 claim, plaintiff must show he suffered severe, pervasive and offensive discrim
or harassment on the basis of disability, wratflectively deprived him of equal access to
educational benefits and opportuniti€onovan v. Poway Unified Sch. Djst67 Cal. App. 4th
567, 579 (2008) (citation omitted). He must adbow the District acted with deliberate
indifferencein the face of “actual knowledge” of such discrimination or harassnent.

For the same reasons as explained alboa@alyzing plaintiff's ADA claim,
plaintiff has not shown the harassmenfdmed was because of his disabilifyee suprdart
[11.B.1.a (no genuine dispute of fact regardintklbetween plaintiff's didaility and the bullying
he faced, nor any evidence that the Distinciidd have known of such a link). Without this
showing, no reasonable juror could find plaintififfered “pervasive” and “severe” disability-
based harassment or that District had “actual knowledge” of. The court GRANTS summar
judgment for the District on this claim.

C. Claim Four: Negligence

Plaintiff claims Principal Yeager,uperintendent Nicholas and Assistant
Superintendent Gill were negligent because thagequately supervised A.S. and that the
District is vicariously liable for this negligea. FAC Y 56-61. The individual defendants arg
they are immune from any nlegence liability, shielded by s&aimmunity for discretionary
decisions and federal immunity for acts andssiains related to maintaining control in the
classroom. As explained belothe individual defendants ammune from liability, but the
claim partially survives as to the District.

1. State Discretionary Immunity

Government Code section 820.2 shields pudinployees from liability for acts g

omissions resulting from exercising discretion ungassh acts expressly violate a statute. Cal.
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Gov't Code § 820.2 (“Except as otherwise provided by statute, a public employee is not li
an injury resulting from his act or omissionavh the act or omission was the result of the
exercise of the discretion vestin him, whether or not suclscretion be abused.”).

This “discretionary immunity,” while broad, is not limitless. It applies only to
“basic policy decisions” or “quasegislative policy making [deciens],” not to “lower-level, or
‘ministerial,” decisions that merely impteent a basic policy already formulatedCaldwell v.
Montoya 10 Cal. 4th 972, 981 (1995) (quotation nsaoknitted) (finding school board’s decisig
to replace district’s highest appoidtefficial was discretionary).

The question, therefore, is whether thdividual defendantghallenged decision
reflect the level of discretiogection 820.2 contemplates. The answer, as to defendants Gill
Nicholas, is yes. Plaintifontends these defendants, as superintendent and assistant
superintendent, negligently failéo implement school-wide polige Opp’n at 24 (“Defendants
Nicholas and Gill were both directly responsifdethe implementation of policies, including th
districts’ bathroom policies and the school’sidnullying policies and their negligence in
implementing these policies was a factor in cagishe harm H.W. experienced.”). Whether a
specific policy is proper underdftircumstances is precisehe kind of decision section 820.2
immunizes. See Martinez v. City of Los Angeléd1 F.3d 1373, 1379 (9th Cir. 1998) (state
immunity protects “basic policy decisions”) (citation omittethhnson v. Staj&9 Cal. 2d 782,
794 (1968) (explaining “areas of quasi-legislagpadicy-making . . . are sufficiently sensitive tc
justify a blanket rule that cotsrwill not entertain a tort acoh alleging that careless conduct
contributed to the governmental decision.”) (citation omittedg also Kemmerer v. Cty. of
Fresnq 200 Cal. App. 3d 1426, 1437 (1988) (explainingcdetionary acts déitled to immunity
are those requiring judgment draice, “such as an equitable dacon of what is just and proper
under the circumstances.”) (citation omittedne court GRANTS summary judgment for
defendants Gill and Nicholas on piaff's negligence claim. By extension, the District canno
held liable for negligence based on Gill's or Nicholas’s discretionary acts. Cal. Gov't Code
8§ 815(a)(“Except as otherwise provided by statute: (gyublic entity is not &ble for an injury,

1
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whether such injury arises out of an act oissmon of the public entitgr a public employee or
any other person.”).

As to Principal Yeager, the answer isdeclear. He is not automatically immuné
from liability for all his responses to plaifits bullying just because they may have involved
discretion. See Martinez141 F.3d 1373 (state immunity statptetects basic policy decisions,

not operational or ministerial decisions, even though they may involve some discretionary

choices)see also J.E.L. v. S.F. Unified Sch. Di$85 F. Supp. 3d 1196, 1202 (N.D. Cal. 2016);
Jones v. Kern High Sch. DisNo. CV-F-07-1628 OWW/TAG, 2008 WL 3850802, at *28 (E.D.

Cal. Aug. 14, 2008) (denying blanket immunity &mts relating to “théirect and immediate
supervision of school children”).

For immunity to apply, Yeager must shéw “actually render[ed] a considered
decision,” and must show thah“deciding to perform (or not perin) the act which led to [the]
plaintiff's injury, [the employeetonsciously exercised discretionthe sense of assuming cert
risks in order to gainther policy objectives.Lopez v. So. Cal. Rapid Transit Djgt0 Cal. 3d
780, 794 (1985) (original emphasis) (citation omittefl)ywalsh 827 F. Supp. 2d at 1122
(denying immunity where record showed no such deditoon). Courts appes&r apply this rule
inconsistently: Some courts declaredaciplinary decisions discretionargee, e.g.Kemmerer
200 Cal. App. 3d at 1437; othetsecline to liberallimmunize all disciplinary decisionsee, e.g.
Corales v. Bennetd88 F. Supp. 2d 975, 990 (C.D. Cal. 20@B. v. Sonora Sch. Dist
691 F. Supp. 2d 1123, 1152 (E.D. Cal. 2009).

Here, Principal Yeager has not engagettis detailed analysis, arguing instead
for blanket discretionary immunity. The court therefore cannot find section 820.2 immuniz
Principal Yeager for any liabilithased on his disciplinary decisions.

2. Federal Immunity: Controlling the Classroom

Principal Yeager is immune, howeyender the federal Coverdell Teacher
Protection Act of 2011, 20 U.S.C. § 67&1seq This statute immunizes teachers and
administrators for acts and omisss in connection with maintairg control in the classroom.

Coverdell immunity, which extends to lower-levehily supervisory andisciplinary decisions,
27
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aims “to provide teachers, principals, and os@hool professionals the tools they need to
undertake reasonable actions to maintain odiscjpline, and anpgpropriate educational
environment.”ld. 8 6732. Immunity applies only to actiosisned at controllig or disciplining &
student or maintaining order or control in the schaodl.8 6736(a) (limitation®n liability).
Section 6736(a) imposes five more requiremertg cited conduct must (1) fall within the sco
of the school employee’s respondiimls; (2) conform with federastate, and local laws; (3) fall
within what the official is licens® certified or authorized to d{5) involve no willful or criminal
misconduct, gross negligence, reckless misconduet conscious, flagramtdifference to the
rights or safety of the individual lraed; and (6) involve no vehicled.

Plaintiff's allegations themselves showreipal Yeager is ditled to Coverdell
immunity, and plaintiff argues nothing in oppositioratter this conclusionPlaintiff has alleged

facts showing Yeager’s alleggdbegligent conduct pertaineddontrolling and disciplining a

student, A.S., FAQ 59, and that he was acting withie ttourse and scope of his employment

Id. 91 7, 10, 11. Plaintiff's negligence claim itv@s no allegations that Principal Yeager
violated any laws, nor allegatiotisat Principal Yeager’'s conduaas willful, criminal, grossly
negligent, reckless, conscious or flagraBee Idf{ 56-61. Plaintiff's other claims cite laws
Principal Yeager allegedly vialed, namely federal and stateil rights laws, but these
allegations are irrelevant here. What mattetBas none of the allegedotations of law pertain
to the negligence claim specifically, the onlyicidor which Principal Yeager seeks immunity.
See C.B 691 F. Supp. 2d at 1149 (immunity applied dolyntentional inliction of emotional
distress (IIED) claim). While pintiff conclusively states thathether defendants were grossly
negligent remains disputed, plaintiff has neither alleged nor argueBrtheipal Yeager’'s
conduct here amounts to gross negligerfseeOpp’n at 22-23, 26. Finally, Principal Yeager i
properly credentialed, DF 17, 50, 52, and no inciderdlving plaintiff involved a vehicle.
Principal Yeager is eligible for Coverdehmunity in the face of plaintiff's
negligence claim. The court GRANTS suamynjudgment for him on this claim.
1
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3. District’s Vicarious Liability

The Coverdell Act’s plain wording limits itgpplicability to individual teachers or

administrators, and thus does not extend tdik#ict. 20 U.S.C. 732 (explaining statutory
purpose pertains to “teachepsincipals, and other school pesisionals”). Accordingly, the
District may still be held vicariousliable for Principal Yeager’s negligence.

“[A] school district bears legal duty to exerciseasonable care in supervising
students in its charge and mayh®dd liable for injuries proximately caused by the failure to
exercise such care Mloyem v. Manhattan Beh City Sch. Dist22 Cal. 3d 508, 513 (1978)
(citations omitted). School employees supervisiugients are charged with a standard of car
that a person of ordinary prudence, chargetd eomparable duties,ould exercise under the
same circumstance£.A. v. William S. Hart Union High Sch. Dis$3 Cal. 4th 861, 869 (2012
Dailey v. L.A. Unified Sch. Dist2 Cal. 3d 741, 747 (1970). Besau'a principal task of
supervisors is to anticipate aadrb rash student beliar[,]” failing to “prevent injuries caused
by the intentional or reckleg®nduct of the victim or a lew student may constitute

negligence.”Dailey, 2 Cal. 3d at 748-4%ee alsd.ucas v. Fresno Unified Sch. Dist4 Cal.

App. 4th 866, 871-72 (1993) (liabiligan arise when one student mgs another as the result of

negligent or nonexisteisupervision).
Here, plaintiff contends the school’s ingdate supervision allowed A.S. to harg
and inappropriately touch plaiffti Plaintiff argues Principal ¥ager was negligent because he
was notified A.S. was harassing students and he knew the bathroom stalls lacked doors, Y
rejected Ms. Haun’s plea for more helpsumpervising A.S. generally and the bathrooms
specifically. SeeOpp’n at 22-23 (citing Haun Dep. 2b-73:3, 104:5-22, 107:16-108:9). Whil
plaintiff contends Superintendent NicholamlaAssistant Superintendent Gill were negligent
because they were “directly responsible for thelementation of policiesncluding the district’s
bathroom policies and the sch@ohnti-bullying policies,” Oppi at 24, as explained above,

plaintiff cannot base his negégce claim on Nicholas’s orilB conduct because their only

involvement pertained to the discretionary demis that are immunideunder Government Code

section 820.2.
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The District’s negligence liability thussts entirely on Principal Yeager’s actior
and whether Principal Yeager negligently superviAaeRl is precisely theype of fact-intensive
guestion a jury should resolv®ailey, 2 Cal. 3d at 749 n.6 (“It ihe uniform rule that the
determination of whether the supisign is adequate, that is, whet it amounts to due care, is

guestion of fact for the jury.”) (citations omitted).

Defendants’ arguments that A.S., not Principal Yeager, caused the harm, that the

injuries were unforeseeable, and that Ppatlyeager reasonably responded to A.S.’s
misconduct, are unpersuasive. Tadhird party was the direct causieplaintiff's harm does not
absolve the District of liabilityf Principal Yeager negligentlyupervised the situation overall.
Dailey, 2 Cal. 3d at 750-51. That A.S.’s modehafassment changed from hits and slaps to
inappropriate bathroom touching does render the latteinforeseeableSee Dailey2 Cal. 3d
at 751 (exact injuries need not have beeadeeable; it is enoughath‘a reasonably prudent
person would foresee that injuries of the sgmeeral type would be likely to occur in the
absence of adequate safeguards.”) (citations omitidd)y. L.A. Unified Sch. Dist183 Cal.
App. 4th 123, 128-29 (2010) (plaintiff sexually assadilat school by student with history of
unrelated disciplinary problems; foreseeability of harm was factual question for jury).
Inappropriate bathroom conduct is a typéafm one might anticipate from unsupervised
children in a doorless bathroorBeeM.W. v. Panama Buena Vista Union Sch. DiktO Cal.
App. 4th 508, 521 (2003) (“[T]hat a particular act in a school bathroom may have been
unforeseeable does not automatically exonerat®tstrict from the corexjuences of allowing
students . . . unrestricted access . . . witlolly inadequate supervision.”).

Finally, Principal Yeager’s lengthy justtions for why he and Ms. Haun dealt
with A.S. the way they did, citing A.S.’s young age and recent arrivheatchool, affirm that
the question is inherdwgtfact-intensive.SeeMot. at 20 (citing Yeagebecl. { 27). Several fact
intensive questions are eittadisputed or unanswered. Wasdasonable to reject Ms. Haun’s
pleas for more help supervising A.S.? Befateepting A.S. as a studettthe school, should
Principal Yeager have asked abbig violent behavior at his former school? How did Princig

Yeager’s response here comptardis responses in similar scenarios? How did his respons:
30
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compare to any professional standard for childrethatfage? These questions are best answ

by a jury.

ered

There is sufficient evidence that Princijyaager acted negligently here to survive

summary judgment. Should the juigd liability, the District may be vicariously liable for his
conduct even though Principal Yeag@joys Coverdell immunity.
a) Conclusion

V. CONCLUSION

The court adjudicates defendarggaimmary judgment motion as follows:
e Section 1983 claim against Principal Yeagclaim one) is GRANTED in full;
e ADA and Rehabilitation Act disabilitdiscrimination claims against the
District (claims two and thregye DENIED as to the reasonable
accommodation theory, but GRANTED as to all other theories;
¢ Negligence claim against all defendantsifo four) is GRANTED as to Gill,
Nicholas and Principal Yeager, HDENIED as to the District;
e Unruh Act disability discrimination aim against Principal Yeager and the
District (claim five) is DENIED aso the reasonable e@ammodation theory,
but GRANTED as tolhother theories; and
e Education Code section 220 claim aggithe District (claim six) is
GRANTED in full.
The District and Principafeager are the only remaining defendants. Principal
Yeager faces potential ligity for Unruh Act disability discrimnation (claim five). The District
faces potential liability, under only a reasblesaccommodation theory, for disability
discrimination claims under the ADA (claim twdfie Rehabilitation Act {(aim three) and the
Unruh Act (claim five). The District also faces potential liability for negligence (claim four).
Plaintiff is directed to file on the publaocket within seven days the Exhibit C,
referenced in paragraph 18 of Hansen’s dedataraECF No. 114. Plaintiff shall redact the full
name of A.S. from any pages of Exhibit C oniethit appears, leaving only the first initials.

The Final Pretrial Conference recentlgetto January 12, 28 is confirmed.
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This order supersedes ECIB.NL70, which is hereby VACATED.

IT IS SO ORDERED.
DATED: January 22, 2018.

STATES DISTRICT JUDGE
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