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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 | STEVEN ANDREW ZINDA, Jr., No. 2:15-cv-1611-KIJM-EFB P
11 Petitioner,
12 VS. FINDINGS AND RECOMMENDATIONS
13 | SCOTT FRAUENHEIM,
14 Respondent.
15
16 Petitioner is a state prisoner and haglfitarough his counsel, a petition for a writ of
17 | habeas corpus pursuant to 28 U.S.C. § 2254. Petitioner challenges anudfoeaviction for
18 | second degree murdemtered against him on December 11, 2012 in the Sacramento County
19 | Superior Court. He seeks federal habeas reli¢hemground that the trigburt erred by failing to
20 | sua sponte instruct the jury on defenses of jablé homicide in making an arrest and mistake of
21 | fact. Upon careful considdran of the record and thepglicable law, the undersigned
22 | recommends that petitioner’s applicatfon habeas corpus relief be denied.
23 | 1. Background
24 In a memorandum and opinion certified partial publication, th€alifornia Court of
25 | Appeal for the Third Appellate District affirmgektitioner’s judgment ofonviction and provided
26 | the following factual summary:
27

! Petitioner was also found to have usedkeadly weapon during the commission of the
28 | crime and was given an enhancement pansto Cal. Penalode § 12022 (b)(1).
1
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Defendant Steven Andrew Zinda chkdsDavid Valdez into a field and
murdered him with an axe. Tragically, a poor decision placed Valdez in the
wrong place at the wrong time. Afterinking with some friends at a
house in Rio Linda, Valdez decided to leave around 2:00 a.m. He was
intoxicated and did not rka it very far before driving his Honda Passport
into a ditch near defendant's houseldez stayed withhis vehicle while

two friends left in a truck to get sonbew chains. Meanwhile, defendant's
house was being burglarized. Defendant stayed the night at a friend's
house, but had reason to beliegertain neighborhood gang members
wanted to steal from him, so he set his alarm for 3:00 a.m. and stopped by
his house to check on it before his garlorning work shift. He arrived to

find the burglary in progress. One bugfled to a waing car and drove
away. Defendant went into his hejysgrabbed an axe from inside, and
came back out. He then saw Valdez wagitfor his friendson the side of

the road. Assuming Valdez was oneloé burglars, defendant walked out

to him with the axe and yelledDid your buddies leave you, man?”
Valdez ran. Defendant took this to &e admission of guilt and gave chase
with the axe. When he caught up told&z in a field about a quarter mile
away, defendant swung the axe and either “missed him the first time” or
“got him like in the shoulder or maybe his upper body.” He then grappled
with Valdez on the ground, “givin[] him elbows,” and swung the axe a
second time, which “gashed him up on his face.” Defendant then hit
Valdez with the axe “one or two more times ... to finish it off.”

Defendant was convicted by jury of second degree murder and found to
have personally used a deadly weapon during the commission of the crime.
He was sentenced to serve an indeterminate prison term of 15 years to life
plus a consecutive determinate term of one year.

On appeal, defendant contends thal ttourt (1) erred by not instructing
the jury, sua sponte, on (a) justifialblemicide in making an arrest, and (b)
mistake of fact; (2) eoneously instructed the iy on heat of passion
voluntary manslaughter; and (3) @meously excluded “evidence that
[Valdez] claimed a gang affiliation, and photographs which either
suggested a gang affiliation or gavenare accurate and neutral portrait of
the victim near the time of his death.”

We affirm the judgment. As wexplain, defendant was not entitled to a
sua sponte instruction on justifiablerhigide in making an arrest or on
mistake of fact. The giifiable homicide instruction was not supported by
substantial evidence because ¢hewas no evidence defendant was
attempting to arrest Valdez for burglary. Such a theory was also
inconsistent with defendant's theorytbé case, i.e., while defendant killed
Valdez unlawfully, the crime was naturder but voluntary manslaughter.
The mistake of fact instruction sl lacks evidentiary support because
defendant's erroneous belief Valdezswavolved in the burglary does not
make killing him with multiple axe blosvan innocent act. Nor is mistake
of fact a true affirmative defensmplicating the trial court's sua sponte
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instructional duties. We need not determine whether the trial court
erroneously instructed ¢hjury on heat of pagms voluntary manslaughter
because defendant was not entitleddtuntary manslaughter instructions.
Nor did the trial court abuse itssdretion by excluding the proffered
photographic evidence and otheridance Valdez claimed a gang
affiliation.?

FACTS

On the night of March 19, 2011, Ma&z and a close friend, Justin
Trammell, went to a house in Rldnda where they drank alcohol and
played cards with friends. Valdezdaiirammell rode téhe house together

in Valdez's Honda Passport, a midsize SUV. Valdez drove and brought
over a large bottle of rum. Renee Ross was in charge of the house for the
night; she was watching her threelfhaisters while her father and
stepmother were out of town. Ritssboyfriend, Craig Seagrove, was also

at the house, as were several otheople. Ross apparently collected car
keys since they would be drinking.

Around 2:00 a.m., Valdez and Trammell decided to leave. They were
intoxicated. Ross tried to keep themnfréeaving, but Valdez “got the keys
back” and walked out of the houserryang the bottle of rum. Trammell
followed. So did Seagrove. Valdez and Trammell left in the Passport,
which did not make it very far befosdiding off the road and into a ditch.
Seagrove witnessed the crash from the driveway and walked over to the
Passport as Valdez spurethires in the mud. AR:51 a.m., after various
unsuccessful attempts to extricate tlkehicle from the ditch, Valdez called
another friend, Cory Rossbo, and askéd to bring his four-wheel-drive
Chevrolet truck to pull the Passpoout of the ditb. Rossbo agreed.
Seagrove went back the house. When Rossbaived about 10 minutes
later, he realized hdid not have the proper egpment, so Trammell got
into the Chevrolet and the two drove to Trammell's house to pick up tow
chains. Valdez stayed with his vehicle.

On the way to Trammell's house, Rossbo noticed a nearby house's garage
door was open and two men were viiadkaround in thgarage. The house
belonged to defendant, who had stayleel night at a friend's house after
watching a pay-per-view UFC (Ultiate Fighting Championship) fight.

The people in the garage were darg. Defendant, who believed his
house was in danger of being burglad by neighborhood gang members,

had set his alarm for 3:00 a.m. sodwuld check on his house before his
early morning work shift. He arrived around 3:15 a.m. to find a small
white car parked in front of his house and the garage door wide open.
Defendant pulled into his driveway and ran into the house through the

% This syntax in the second half this sentence is slightonfusing. The court of appea
appears to be stating that the trial courtrebtiabuse its discretion excluding evidence that
Valdez may have been affiliated wiihgang. [footnote not in original]
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garage. Hearing the frordoor shut as he emé&xl the house, defendant
grabbed a golf club and ran out thrent door. One of the burglars was
getting into the white car. Defendagéve chase and hit the car with the
golf club as it drove away. He then returned to the house, shut the garage
door, and assessed what had been takémeiburglary. A short time later,
defendant went back outside, this timih an axe, and noticed Valdez on

the side of the road a short distance from the house.

Defendant assumed Valdez was involvedhe burglary, walked over to

him carrying the axe, and yelled: &y what happened to you? Did your
buddies leave you, man?” Valdez ran.fé&ant took this to be an
acknowledgment of guilt and gave ckasith the axe. He described the
pursuit: “I'm runnin ['] with my axedude, ... right behind him and shit,
dude, and he's getting all tired, dude. He's goin[] on both sides of the road
and shit, like not knowin['] where to. go, dude.” Defendd caught up to
Valdez about a quarter mile away. Valdez climbed a fence in an attempt to
escape through a field, but fell oveettop of the fece and landed on the
ground. Defendant reached the fence ablmsame time, entered the field
through a gate, and confronted Valdez: “You tryin['] to rob my house,
man?” He then “took a swing at hitmfDefendant elaborated: “I hit him

with the axe the first time or | thinl mighta missed him a little bit, but
maybe got him in the upper body anenh... I'm scufflin[] around with

him, dude I'm givin[] him elbowsdude, that's close combat, dude.”
Defendant then swung the axe a second time, which “gashed him up on his
face,” followed by “one or two more” smys of the axe “to finish it off.”
Defendant kicked Valdez in the bals&fore returning to his house.

Meanwhile, when Trammell and Rossgot to Trammell's house to pick

up the tow chains, they discover&@dammell's horses had escaped from
their enclosure. Collecting the hordesk at least an hour. At 3:41 a.m.,
Rossbo called Valdez to let him know they would be late with the tow
chains, but Valdez did not answes ltell phone. Around 4:00 a.m., after
the horses were put away, Trammellexh Valdez several times. Again,

no one answered. Trammell and Rosslemttreturned to the Passport with

the tow chains. There was no signM#ldez. Assuming he had gone to a
girlfriend's house, which was nearby, Trammell and Rossbo abandoned the
mission and returned to their respective homes.

Around the same time, defendant called sister and told her what had
happened. He called 911 about 30 masukater. When sheriff's deputies
arrived, defendant directed them Valdez's body, indicating he believed
Valdez to be a member of a locstreet gang called the Boss Hoggs.
Valdez was pronounced dead at the scene. Later in the morning, defendant
gave a full statement to DetectiveaBtey Swisher. His account of events
was that described above. During theerview, defendant also stated he
“always kinda had problems” with neighborhood “gang bangers” who
claimed to be affiliated with a Southern California street gang called the
Pirus. When Detective Swisher posited the scenario that Valdez was
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simply waiting for his friends to arrive to pull his car out of the ditch when
defendant came home to find his heureing burglarizetty other people,
and ran not because he was involvedhe burglary, but rather because
defendant was “pissed off” and comiaghim with a “big axe,” defendant
said he would be “devastated™hé killed Valdez for the wrong reasons.

People v. Zinda233 Cal. App. 4th 871, 873-76 (2015), review denied (Apr. 29, 2015). Peti

raised this jury instruction claim with the Calihia Supreme Court andvitas summarily denied.

Lodg. Doc. No. 10 (Petition for Review); Lodgoc. No. 11 (Order Summarily Denying Petiti
for Review).
Il. Standards of Review Applicable to Habeas Corpus Claims

An application for a writ of habeas pums by a person in custody under a judgment of

tioner

a

state court can be granted only for violations of the Constitution or laws of the United States. 28

U.S.C. § 2254(a). A federal writ is not avaikfor alleged error in the interpretation or
application of state lawSee Wilson v. Corcorab62 U.S. 1,5 (2010Estelle v. McGuire502
U.S. 62, 67-68 (1991park v. Californig 202 F.3d 1146, 1149 (9th Cir. 2000).

Title 28 U.S.C. § 2254(d) sets forth the following standards for granting federal hab

corpus relief:

An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court shall not
be granted with respect to aclaim that was adjudicated on the
merits in State court proceedingsless the adjudication of the
claim -

(1) resulted in a decision thatas contrary to, or involved
an unreasonable application of, clgeestablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.

For purposes of applying 8§ 2254(d)(1), “clgastablished federal law” consists of

holdings of the United States Sapre Court at the time of the lasaisoned state court decision.

Thompson v. Runnglg05 F.3d 1089, 1096 (9th Cir. 2013) (citi@geene v. Fisher __ U.S.

_,132 S.Ct. 38 (2011$tanley v. Cullen633 F.3d 852, 859 (9th Cir. 2011) (citivglliams v.

Taylor, 529 U.S. 362, 405-06 (2000)). Circuit courtqa@ent “may be persuasive in determin
5

eas

ing




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

what law is clearly establisdieand whether a state couppdied that law unreasonablyStanley
633 F.3d at 859 (quotingaxwell v. Rog606 F.3d 561, 567 (9th Cir. 2010)). However, circuit
precedent may not be “used to refine aarplen a general principle of Supreme Court
jurisprudence into a sgific legal rule that th[e] [$reme] Court has not announced/farshall
v. Rodgers133 S. Ct. 1446, 1450 (2013) (citiRgrker v. Matthewsl32 S. Ct. 2148, 2155
(2012) (per curiam)). Nor may it be used to &tatine whether a particular rule of law is so
widely accepted among the Federal Circuits thabitld, if presented tth[e] [Supreme] Court,
be accepted as corredtl. Further, where courts of appehbsve diverged itheir treatment of
an issue, it cannot be said thiagre is “clearly established Feddeaw” governing that issue.
Carey v. Musladin549 U.S. 70, 77 (2006).

A state court decision is “contrary to” clgadstablished federal law if it applies a rule
contradicting a holding of the Supreme Court or reaches a result different from Supreme CGourt
precedent on “materially indistinguishable” facRrice v. Vincent538 U.S. 634, 640 (2003).
Under the “unreasonable amaltion” clause of § 2254(d)(1),faderal habeas court may grant the
writ if the state couridentifies the correct governing legainciple from the Supreme Court’s
decisions, but unreasonably applies that ppiedio the facts of the prisoner’s casé.ockyer v.
Andrade 538 U.S. 63, 75 (2003)Villiams 529 U.S. at 413Chia v. Cambra360 F.3d 997, 100p
(9th Cir. 2004). In this regard, a federal habsagt “may not issue the writ simply because that
court concludes in its independgumdgment that the relevanasg-court decision applied clearly
established federal law erroneously or incdiyecRather, that apjgation must also be
unreasonable.’ Williams, 529 U.S. at 412See also Schriro v. LandrigaB50 U.S. 465, 473
(2007);Lockyer 538 U.S. at 75 (it is “not enough that a federal habeas @oitg,independent
review of the legal question, isfievith a ‘firm conviction’ thatthe state court v&a'erroneous.™).
“A state court’s determination thatclaim lacks merit precludesieral habeas relief so long as

‘fairminded jurists could disagree’ on thergrtness of the setourt’s decision."Harrington v.

3 Under § 2254(d)(2), a stateurt decision based on a factdatermination is not to be
overturned on factual grounds as$ it is “objectively unreasola in light of the evidence
presented in the state court proceedingtanley 633 F.3d at 859 (quotirigavis v. Woodford
384 F.3d 628, 638 (9th Cir. 2004)).
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Richter, 562 U.S. 86, 101 (2011) (quotigrborough v. Alvaraddb41 U.S. 652, 664 (2004)).

Accordingly, “[a]s a condition foobtaining habeas corpus from a federal court, a state prisoner

must show that the state court’s ruling ondlam being presented in federal court was so

lacking in justificatiorthat there was an error well undexsd and comprehended in existing law

beyond any possibility for fairminded disagreememithter, 562 U.S. at 103.

If the state court’s decision does not nteetcriteria set forth in § 2254(d), a reviewing
court must conduct a de novo reviewadfiabeas petitioner’s claimBelgadillo v. Woodford
527 F.3d 919, 925 (9th Cir. 2008ge also Frantz v. Hazey33 F.3d 724, 735 (9th Cir. 2008)

(en banc) (“[l]t is now clear both that we miagt grant habeas relief simply because of 8§

2254(d)(1) error and that, tiiere is such error, we must dieithe habeas petition by consider{ng

de novo the constitution&sues raised.”).
The court looks to the lastasoned state court decisiortlaes basis for the state court
judgment. Stanley 633 F.3d at 853Robinson v. Ignacid360 F.3d 1044, 1055 (9th Cir. 2004).

the last reasoned state court decision adoggalstantially incorporatéle reasoning from a

previous state court decision, tleisurt may consider both decisicmsascertain the reasoning of

the last decisionEdwards v. Lamarquel75 F.3d 1121, 1126 (9th Cir. 2007) (en banc). “When

a federal claim has been presented to a state aodithe state court has denied relief, it may be

presumed that the state court adjudicated the claim on the merits isémealf any indication
or state-law procedural piples to the contrary.’Richter, 562 U.S. at 99. This presumption

may be overcome by a showing “there is reasdhittk some other explanation for the state

court’s decision is more likely.1d. at 785 (citingYlst v. Nunnemakeb01 U.S. 797, 803 (1991)).

Similarly, when a state court decision on a pa&tiéir’'s claims rejects some claims but does naot
expressly address a federal claim, a federal hatmat must presume, subject to rebuttal, that

the federal claim was adjudicated on the medtshnson v. Williams___ U.S. , , 133

S.Ct. 1088, 1091 (2013).
Where the state court reaches a decisiothe merits but provides no reasoning to
support its conclusion, a federal habeas coulependently reviews threcord to determine

whether habeas corpus religfavailable under § 2254(dptanley 633 F.3d at 86G4imes v.
7
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Thompson336 F.3d 848, 853 (9th Cir. 2003). “Independentew of the record is not de novq

review of the constitutionassue, but rather, thenly method by which we can determine whether

a silent state court decisionabjectively unreasonable Flimes 336 F.3d at 853. Where no
reasoned decision is available, the habeas pwitistill has the burden of “showing there was
reasonable basis for the st@burt to deny relief.’Richter, 562 U.S. at 98.

A summary denial is presuméalbe a denial on the merits of the petitioner’s claims.
Stancle v. Clay692 F.3d 948, 957 & n. 3 (9th Cir. 2012). While the federal court cannot an
just what the state court did e it issued a summary deniale tfederal court must review the
state court record to determine whether thereamgs'reasonable basis for the state court to 0
relief.” Richter 562 U.S. at 98. This court “must determine what arguments or theories ...
have supported, the state court's decision; and then it must agtewl is possible fairminded
jurists could disagree that thaseyuments or theories are incoted with the holding in a prior
decision of [the Supreme] Courtld. at 102. The petitioner bedthe burden to demonstrate
that ‘there was no reasonable basrstifie state court to deny relief.WWalker v. Martel 709 F.3d
925, 939 (9th Cir. 2013) (quotirRRichter, 562 U.S. at 98).

When it is clear, however, that a state ctiat not reached the merits of a petitioner’s
claim, the deferential standard set fortl28U.S.C. § 2254(d) does rapply and a federal
habeas court must rew the claim de novoStanley 633 F.3d at 86(Reynoso v. Giurbinal62
F.3d 1099, 1109 (9th Cir. 2008Yulph v. Cook333 F.3d 1052, 1056 (9th Cir. 2003).

lll. Petitioner’s Claim

Petitioner argues that he wasnied due process when thaltcourt failed to offer a sua
sponte jury instruction on the defenses of jietie homicide in an attempt to arrest a burglary
suspect and mistake of fact. ECF No. 1 at Zpecifically, he poirstto the Fourteenth

Amendment’s requiremehthat defendants be afforded @amingful opportunity to present a

* Page number citations such as this ore@the page numbemsflected on the court’s
CM/ECF system and not to page numbers assigned by the parties.

> “Whether rooted directly in the Dued®ess Clause of the Fourteenth Amendment
[citation], or in the Compulsory Process or Confrontation clauses of the Sixth Amendment
[citations], the Constitution guarantees crimindedéeants ‘a meaningful opportunity to presel
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complete defense and claims that this opportuméyg denied him by the trial court’s failure to

offer the aforementioned instructionsl. The Court of Appeal, however, held that the trial cc

did not err by failing to offer these instructions:

Failure to Instruct on Defenses

Defendant contends the trial courtrezl by not instructing the jury, sua
sponte, on two defenses: justifiabdemicide in making an arrest, and
mistake of fact. He is mistaken.

“A trial court has a duty to instruct the jury ‘sua sponte on general
principles which are closely and operiynnected with the facts before the
court.” [Citation.] ... [A] trial caurt has a sua sponte duty to give
instructions on the defendant's theonytlod case, including instructions ‘as
to defenses “ ‘that the defendant isyireg on ..., or if there is substantial
evidence supportive of suéhdefense and the defense is not inconsistent
with the defendant's theory of the case.” ” ' [CitationHe¢ple v. Abilez
(2007) 41 Cal.4th 472, 517, [61 Cal.Rptr.3d 526, 161 P.3d 58].)

Justifiable Homicide in Making an Arrest

Penal Code section 197 provides in refgvzart that homicide is justifiable
“[w]hen necessarily comitted in attempting, by lawful ways and means,
to apprehend any person for any felony committed ...."1 (8§ 197, subd. (4).)

There appears to be disagreementhia appellate decisions interpreting
this provision as to the meaning of “any felony.”Reople v. Piorkowski
(1974) 41 Cal.App.3d 324, [115 Cal.Rptr. 83B]drkowski), the Second
District Court of Appeal explainedAt common law, one could use deadly
force to prevent the commissionof a felony. [Citation.] Statutory
expansion of the class of crimes mimble as felonies has made the
common law rule manifestly too brmba[Citation.] It appears that the
principle that deadly force may be diredttoward the arrest of a felon is a
correct statement of the lasnly where the felony committed is one which
threatens death or great bodily harfpCitation.]” (Id. at pp. 328-329, 115
Cal.Rptr. 830, italics added.) There, the victim and two accomplices
entered a dry cleaning establishmeluring business hours and stole a
dollar bill from the counter and a wallBkom a purse that was behind the
counter. [d. at p. 328, 115 Cal.Rptr. 830.) Tbeurt held, “the character of
the crime and the manner of its pemation did not warrant the use of
deadly force to effect the [victim's] arrest, i.e., [the homicide] was not
‘necessarily committed,” ” and explainéiVhile this factual pattern may

complete defense.”Crane v. Kentuckyd76 U.S. 683, 690, 106 S. Ct. 2142, 90 L. Ed. 2d 636

(1986).

9
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constitute ‘statutory burglary,” which is a felony [citation] clearly there is
not the attendant risk to human life which accompanies common law
burglary.” (d. at p. 330, 115 Cal.Rptr. 830.)

In People v. Quesad§l980) 113 Cal.App.3d 533, [169 Cal.Rptr. 881]
(Quesada ), the First District Couwrf Appeal appliedthe reasoning of
Piorkowskj supra, 41 Cal.App.3d 324, 115 Cal.Rptr. 830 to a homicide
committed while the defendant attempted to apprehend a person suspected
of burglarizing his unoccupied homsvo days earlier. The defendant
engaged others to buy a stereo fribra suspect, confirmed the stereo had
been stolen from his apartment, and tried to make an arrest. When the
suspect drove away, the defentlahot and killed him.Qquesadasupra, at
pp. 536-537, 169 Cal.Rptr. 881.) The coultlhiée trial court did not err
in refusing to instruct the jurythat “homicide is justifiable ‘when
necessarily committed in attemptingy lawful ways and means, to
apprehend any person who has committed burglary of the first degree.
(Id. at pp. 537, 540, 169 Cal.Rptr. 881.)eT¢ourt explained that “since a
burglary committed when no one is on the premises is not a crime which
threatens death or serious bodily hasmas to justify the use of deadly
force in preventing its occurrence,’rfexample, one may not justifiably
use a trap gun to prevent a burglaedple v. Ceballo§1974) 12 Cal.3d

470, [116 Cal.Rptr. 233, 526 P.2d 241]),Wibuld seem to follow that it is

not, or at least not per se, the sortme which justifies the use of deadly
force by a citizen in apprehending themgnal. [] In the latter case, as
well as the former, the modern common law rule limits the use of deadly
force to ‘dangerous’ felonies: ‘THaw does not permit the use of deadly
force for the mere purpose of preventing a nondangerous felony, and a
private person cannot defeat this restriction merely by saying his [or her]
purpose is arrest rather tharevention.’ [Citations.]” Quesadasupra, 113
Cal.App.3d at p. 539, 169 Cal.Rptr. 88ist italics added, fn. omitted.)

However, inPeople v. Martin1985) 168 Cal.App.3d 1111, [214 Cal.Rptr.
873] Martin ), the Fifth District Court oAppeal affirmed the dismissal of

an information under section 995 whdhe defendant, an off-duty deputy
sheriff who lived next door to hison, interrupted a common law burglary
of the son's house and, knowing no one was home at his son's house, shot
and killed one of the fleeing burglarsd.(at p. 1114, 214 Cal.Rptr. 873.)
The court explained the conclusion Riorkowskj supra, 41 Cal.App.3d
324, 115 Cal.Rptr. 830 that the felonynumitted must threaten death or
great bodily harm was based &eople v. Jone§1961) 191 Cal.App.2d
478, [12 Cal.Rptr. 777], a case intetprg section 197, sadivision (1),
which provides that homicide is juséfl “[w]hen resisting any attempt to
murder any person, or to commit a felony, or to do some great bodily
injury upon any person.” Pointing odbnes“dealt with a felony (wife-
beating) not recognized at the tirmection 197 was enacted,” the court
went on to explain: “There are impant differences between subdivisions

1 and 4 of section 197. Under subdieisil, homicide is justifiable in
resisting an attempt to murder, oraommit a felony, or to do some great

10
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bodily injury. The language beforaa after ‘to commit a felony’ implies

that the felony contemplated by that statute is one more dangerous than a
personal assault. Additionally, atommon law there was a broader
privilege to use deadly force in artieg a felon than in preventing his [or

her] criminal act. [Citation.]” Martin, supra, 168 Cal.App.3d at p. 1118,
214 Cal.Rptr. 873.)

DistinguishingQuesada supra, 113 Cal.App.3d 533, 169 Cal.Rptr. 881,
the Martin court explained the instruction requested in that case “made no
distinction between apprehension thie person who had committed the
burglary while fleeing from the scene and apprehension after the felon had
completed his [or her] escape. The social need for justification of a
homicide committed in the latter circumstance, aQuesadais virtually
nonexistent. In sharp contrast, faduto apprehend when the felon is
fleeing the scene of the crime frequently means that the felon remains at
large. Later investigation cannotpresent a substitute for immediate
apprehension. [Citation.] Accordinglg,person may reasonably expect that
he [or she] is justified in using ddgdorce to apprehend a felon fleeing
the scene of the crime. No suckasonable expectation could exist in
attempting apprehension after escape. Other safer and less drastic
procedures for apprehensionesfescape are well known Mértin, supra,

168 Cal.App.3d at pp. 1122-1123, 214 Cal.Rptr. 873.) The court then
found the “any felony” language of section 197, subdivision (4), to be
ambiguous, construed the provision “@@vorably to the defendant as its
language and the circumstances ofpglication may reasonably permit,”
and concluded the Legislature intendexinclude in the definition of ‘any
felony’ those crimes which were &alies at common law” when section
197 was enacted, “including night&nburglary of a dwelling house.ld(

at p. 1123, 214 Cal.Rptr. 873.)

We agree withMartin on the meaning of “any felony” in the statute.
However, Piorkowskiturned not on this langige, but on the meaning of
“necessarily committed,” holding a hondei is “necessarily committed” in
attempting to apprehend a felonittin the meaningof section 197,
subdivision (4), “only where the f@hy committed is one which threatens
death or great bodily harm.P{orkowskj supra, 41 Cal.App.3d at pp. 328-
330, 115 Cal.Rptr. 830.) In other wordss a matter of law, unless the
felony threatens death or great bodilgrm, the use of deadly force in
apprehending the perpetrator is amegessary and unjustified use of force.
Ordinarily, common lawburglary would qualify. “‘Burglary laws are
based primarily upon a regnition of the dangerso personal safety
created by the usual burglary siioat—the danger that the intruder will
harm the occupants in attempting to perpetrate the intended crime or to
escape and the danger that the ocotgpavill in ange or panic react
violently to the invasin, thereby inviting more violence. The laws are
primarily designed, then, nod deter the trespass and the intended crime,
which are prohibited by other laws, soc¢huas to forestall the germination
of a situation dangerous to personal safetyPédple v. Gauz€l975) 15
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Cal.3d 709, 715, [125 Cal.Rptr. 37542 P.2d 1365], quoting People v.
Lewis (1969) 274 Cal.App.2d 912, 920, [79 Cal.Rptr. 650].) However, as
Quesadeexplains, the fact there was a common law burglary does not, in
and of itself, justify the use of deadlyrce in apprehendg the perpetrator.
(Quesadasupra, 113 Cal.App.3d at p. 539, 169 Cal.Rptr. 881 [common
law burglary does not “per se” justifyetuse of deadly force by a citizen in
apprehending the criminal].) Thelewas not necessary for the defendant
to attempt to apprehend the burglar at all. Where the burglary was
committed two days before the attempted apprehension, there was plenty of
time to enlist the professional assistance of law enforcenidattin
presents the more typical case of enomon law burglary that is interrupted

in progress. While the occupantstbe home were elsewhere, the crime
still threatened death @reat bodily harm since ¢y could return at any
time, or, as happened, a neighbor calddide to investigte the situation

and confront the burglars. And, unliKuesadathere was no intervening
period of two days rendering a citizen's arrest unnecessary.

Here, as inMartin, supra, 168 Cal.App.3d 1111, 214 Cal.Rptr. 873,
defendant interrupted a common ldwrglary in progress. However,
unlike Martin, there is no evidence defendattempted to arrest Valdez.

By his own account of events, defendant chased Valdez about a quarter
mile with the axe and killed him, nan an attempt to arrest him for the
burglary, but because, as he put itistjithe way he looked to me, dude, he

... wasn't a good person,” and “thesepde are the type of people that are
gonna threaten my life, dude.” Tleewwas no attempted arrest; only a
completed murder. Nor did defendant possess probable cause to arrest
Valdez for burglary. After the oplperson defendanew was involved

in the burglary esaped by driving away, defengtavent into the house and
came back outside with an axe, saw Valdez on the side of the road, and
simply assumed he was involved the burglary. Neither defendant's
assumption about Valdez's involvemertr the fact Valdez ran provided
probable cause for arrest. Indeeds ihard to imagine anyone who would
have stayed put at the sight of algey defendant approaching with an axe

in the middle of the night. Withoytrobable cause to arrest Valdez for
burglary, the use of deadfgrce in making such an arrest was ipso facto
unjustified. See Piorkowskisupra, 41 Cal.App.3d at p. 328, 115 Cal.Rptr.
830.)

Defendant's claim of instructionakrer fails for a separate reason. As
stated previously, “a trial court has@aa sponte duty to give instructions on
the defendant's theory of the case, including instructions ‘as to defenses “
‘that the defendant is ralyg on ..., or if there is substantial evidence
supportive of such a defenaed the defense is not inconsistent with the
defendant's theory of the case [Citation.]” (People v. Abilezsupra, 41
Cal.4th at p. 517, 61 Cal.Rptr.3d 526, F&Bd 58, some italics added.) At
trial, the defense conceded the killing was unlawful, but argued the crime
was not murder, but voluntary mdaasghter because defendant acted
“rashly” and “impulsively” under intese provocation. The theory now

12
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advanced on appeal, that the killnwgs a justifiable homicide necessarily
committed in attempting to apprehend Valdez for burglary, is inconsistent
with defendant's theory of the case.

We conclude the trial court had no smonte duty to instruct the jury on
justifiable homicide.

Mistake of Fact

We also conclude the trial counad no sua sponte duty to instruct on
mistake of fact. The “defense’ of makte of fact requires, at a minimum,
an actual belief ‘in the existence ofcumstances, which, if true, would
make the act with which the persas charged an innocent act....’
[Citations.]” (People v. Lawsorf2013) 215 Cal.App.4th 108, 115, [155
Cal.Rptr.3d 236].) The circumstandsoait which defendant claims to have
been mistaken is Valdez's status as a perpetrator or accomplice in the
burglary of his house. Dendant does not asséhis circumstance alone
would make killing Valdez with nitiple axe blows an innocent act.
Instead, he argues: “In conjunctiowith [the justifiable homicide
instruction,] the mistakef-fact instruction woud have made ‘the act
charged an innocent act.” ” We hawadready explained the justifiable
homicide instruction was not suppaltéy substantial evidence because
there was no evidence defendant was attempting to arrest Valdez for
burglary. Thus, all that remains isfdiedant's mistaken belief Valdez was a
burglar. Even if true, this circunasice does not insulate defendant from
criminal liability. Accordingly, the mistake of fact instruction was not
supported by substantial evidence. Morepwaistake of fact is “not a true
affirmative defense,” but instead “sefskonly to negate the mental state
element of the crime.... Thus, evensifibstantial evidence supported an
instruction on mistake of fact, the trieourt had no duty to instruct on the
defense sua spontePgople v. Lawsaqrsupra, 215 Cal.App.4th at p. 118,
155 Cal.Rptr.3d 236.)

Zinda 233 Cal. App. 4th at 876-81. As previouslyathtpetitioner raised these arguments ag
in a petition to the California Supreme Cowttich was summarily denied. Lodg. Doc. No. 10
(Petition for Review); Lodg. Doc. No. 11 (@dSummarily Denying Petition for Review).

A. Applicable Legal Standards

Jury instructions are generally matterstaite law and, as such, federal courts are boy
by a state appellate court’s determination ¢ghparticular instruction was not warranted under
state law.See Bradshaw v. Richey46 U.S. 74, 76 (2005) (“We haxepeatedly held that a sta

court's interpretation of stateAaincluding one announced on ditappeal of the challenged
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conviction, binds a federal court giy in habeas corpus.”). Asauy “[flailure to give [a jury]
instruction which might be proper as a mattestate law,” by itself, does not merit federal
habeas relief."Menendez v. Terhuné22 F.3d 1012, 1029 (9th Cir. 2005) (quotivdjer v.
Stagney 757 F.2d 988, 993 (9th Cir. 1985)). In arttiewarrant federal habeas relief, a
challenged jury instruction “cannot be meratydesirable, erroneous, or even universally
condemned, but must violate sodhge process right guaranteedtbg fourteenth amendment.”
Cupp v. Naughterd14 U.S. 141, 146 (1973) (internal quaia omitted). A challenge to a tri
court’s jury instructions iseviewed under the standard€Brecht 507 U.S. at 637 — that is,
whether the error had a substalniad injurious effect in determining the jury’s verdi&ee
California v. Roy519 U.S. 2, 5 (1996).
B. Analysis

As a preliminary matter, any contention thigther the trial court or the Court of Appeal
erred in their application of state lawnet cognizable on federal habeas revi&eelewis v.
Jeffers 497 U.S. 764, 780 (1990) (“[F]ederal habeapusrelief does not lieor errors of state
law.”); seealsoEstelle 502 U.S. 62 at 67-68 (“[I]t is not theguince of a federdiabeas court tc
reexamine state-court determinations on stateglaestions.”). This well settled precedent
prevents the court from revisitinge Court of Appeal’s decision to distinguish the oft-referen
People v. Martirfrom the petitioner's own case. Taely relevant question is whether the
omission of justifiable homicide and mistake a€ff jury instructions violated petitioner’s due
process rights.

1. Justifiable Homicide

Petitioner argues that the trial court’s failtweoffer a justifiabé homicide instruction
precluded a meaningful opportunity offer a complete defeas The justifiable homicide
defense was never raised at trial, however.elutpetitioner’s trial counsel conceded that the
killing was unlawful, but argued that it was volary manslaughter rather than murder. Lodg
Doc. No. 5 (Reporter’s Transcript Vol. Ill) 669. The Court of ppeal emphasized this
discrepancy and held that the kicaurt had no duty to give instrtions which were inconsistent

with the defendant’s own theory of the caZénda 233 Cal. App. 4th at 880. Now, petitioner
14
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argues that the Court of Appeatisding of inconsistency wastthing more than a smokescreen
for a violation of Due Processld. at 32. The court cannot agréewever, insofar as it finds
that no clearly established fedelal requires trial courts to sgponte give an instruction where
a defendant has not requesteddee Namet v. United Stat833 U.S. 179, 190 (1963) (“We see
no reason to require such extravagant prote@gainst errors whiictwere not obviously
prejudicial and which the petitionammself appeared to disregard.8ge alsdrew v. Scribner
252 F. App’x 815, 818 (9th Cir. 2007) (holdingathithere are no Supreme Court cases holding
that states are constitutionatlyquired to give defense instruarts sua sponte) (unpublished).
Petitioner points tdMathews v. United State485 U.S. 58, 63 (1988) and argues that if
establishes that “a criminal defendant is entitteeny recognized defeng@ which there exists
evidence for a reasonable jury to find in his favor.” ECF No. 13 Mathewsis easily

distinguishable from the present casewever. Notably, the trial court Mathewsactually

—

refused to allow the petitioner to argue entrapmdfathews 485 U.S. at 61-62. The trial cour
in this case never denied petitioner the oppotyuoi argue justifiable homicide; petitioner
simply chose to pursue an entirely sepatia¢®ry of the case. Moreover, nothingMathews
speaks to the question of whetllele process requires a trial caarpffer defense instructions

sua sponteSeeMoses v. Payné55 F.3d 742, 754 (9th Cir. 2009])W]e conclude that when a

Supreme Court decision does natiacgly address|] the issue in th[e] case or establish a lega
principle that clearly extend[$d a new context to the extamtguired by the Supreme Court in

.. . recent decisions it cannot be said, under A&DRere is clearly established Supreme Coyrt

-

precedent . . ..”) (internal quotations and citations omitted).
Additionally, the court finds that the inconsiscy between petitionertbeory of the case

at trial and his theory on appeakcludes a finding that the failure to offer a justifiable homicide

instruction had a substantial and mgus effect on the jury’s verdic Petitioner’s strategy at tria

was to convince the jury that mas guilty of the lesser offense of voluntary manslaughter rather

than murder. Lodg. Doc. No. 3 (Reporter’s Trargcviol. 1) at 154. As such, there is no basis
on which to conclude that theak court’s failure to sua spambffer defense instructions on

justifiable homicide negatively affected the verdict.
15
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Finally, the court notes th#te Court of Appeal, after wghing the evidence, concluded
that the defense was unwarranted because Was@o indication that petitioner attempted to
arrest the victim.Zinda 233 Cal. App. 4th at 879-880. The factual findings of the Court of
Appeal are accorded a presumption of correctmgsh the petitioner has the burden of rebutf
by clear and convincing evidencé&insley v. Borg895 F.2d 520, 526 (9th Cir. 1990) (“Even
though the state appellate court is, in a sens® ietter position than we are to evaluate the
state trial court record, 28 U(S.8 2254(d) requires us &mcord the same presumption of
correctness to its factual findings 28 U.S.C. § 2254(e)(1). Petiher has not met his burden
convincing the court that these determinationsevegroneous. To theontrary, the Court of
Appeal’s findings are reasonalh light of the recordTaylor v. Maddox366 F.3d 992, 999 (9t
Cir. 2004) (“a federal court may not second-guestate court's fact-findg process unless, afte
review of the state-court reh it determines that the statourt was not merely wrong, but
actually unreasonable.”Brown v. Poole337 F.3d 1155, 1160 n.2 (9th Cir. 2003) (“We woul
indeed defer to all factual findings of the statartthat are reasonable‘light of the evidence
presented in the state coproceedings.”) (quotingsreene v. Henry302 F.3d 1067, 1072 (9th
Cir. 2002)). As such, petitioner was not entittech justifiable homicide instruction because a
criminal defendant has no constitutional righjuixy instructions on a theory of defense which
not supported by the evidenc8ee Clark v. Browt50 F.3d 898, 904-905 (9th Cir. 2006)
(“When habeas is sought under 28 U.S.C. § 2254lyif¢ato instruct on the defense theory of 1
case is reversible error if the theory is legally soamd evidence in the case makes it
applicable”) (emphasis added) (internal quotations omitted).

2. Mistake of Fact

As noted above, the Court of Appeal found thaistifiable homicide instruction was ndg
supported by substantial evidence. It went ondie that, absent @atcompanying instruction
for justifiable homicide, “all that remains isfdadant's mistaken belief Valdez was a burglar.
Even if true, this circumstance does not insutitkendant from criminal liability. Accordingly,
the mistake of fact instruction wast supported by substantial evidenc&ihda 233 Cal. App.

4th at 881. The Court of Appeal also citeebple v. Lawsqr215 Cal. App. 4th 108, 115, [155
16
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Cal.Rptr.3d 236] (2018)or the proposition that mistake of fact would serve only to negate the

mental state element of the crime and theegfeven if substantial evidence supported the
defense, the trial court had no dtdyinstruct on it sua spont&inda,233 Cal. App. 4th at 881.
Petitioner appears to concede that mistakaafwould not, on itewn, have transforme
the killing into an innocent act. Instead, he fesnthe mistake of fact defense as “a useful
corollary to the justification instiction” and “a secondary aspect of the defense, already allu
to in other instructions; the pramy necessary instruction is justdtion . . .” ECF No. 1 at 33.

He goes on to argue that his honest mistake aheutictim’s involvement in the burglary

ided

emphasizes the necessity of the justification mefeand states that the Court of Appeal “dodged

this important aspect of the case” by first dewgdihat a justificatiomlefense was unwarranted.
Id. This argument fails to satisfactorily adsse¢he question of how tleenission of the mistake
of fact instruction, viewed in edation, would have alted the outcome of the trial, however.
Based on the foregoing, the court also condubat the trial cours failure to offer a
mistake of fact instruction susponte did not violate the figtner’s due process rights.
Crucially, it has already found noversible error with respect the Court of Appeal’s holdings
on justifiable homicide. Accordgly, petitioner would be entitled habeas relief only if he
could demonstrate that the omission of the mestafidact instructions, standing alone, had a
substantial and injurious effect on the jury’s verdiBtecht 507 U.S. at 637. Petitioner has
clearly not carried that heavy burde®ee Henderson v. Kibp431 U.S. 145, 155 (1977)
(holding that petitioner’s burden is “especiallyakig” where a trial court omitted an instruction
because “[a]n omission, or an imaplete instruction, is less liketo be prejudicial than a
misstatement of the law.”). Ttbe contrary, the weight of evadce indicates that the omission

had no substantial and injurious efféct.

® Lawsonheld that “even if there had been stiffint evidence toupport an instruction of
the defense of mistake of factettrial court did not have a duty to instruct on the defense su
sponte, or on any other defensattherved only to negate the intelement of the charged crim
...." People v. Lawsqr215 Cal. App. 4th 108, 111 (2013).

’ Curiously, petitioner contendsat this court should not employ the standard of revie
set forth inBrecht v. Abrahamso®07 U.S. 619, 623 (1993) becaitss unclear whether the
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IV. Conclusion
Accordingly, IT IS HEREBY RECOMMENDED #t petitioner’s application for a writ ¢
habeas corpus be denied.
These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatiads,/reply to the objections
shall be served and filed withfourteen days after service thie objections. Failure to file
objections within the specified time may waive tiyht to appeal the Distt Court’s order.
Turner v. Duncan158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir.
1991). In his objections petitionmay address whether a certifeatf appealabity should issug
in the event he files an appeal of the judgment in this caseRule 11, Federal Rules Governi
Section 2254 Cases (the district court mustdssudeny a certificate @jppealability when it

enters a final order adverse to the applicant).

DATED: October 16, 2017.
%M@/ 7 ,W
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

Court of Appeal applied the standard of esvifor federal constitutional error set forth in

Chapman v. California386 U.S. 18, 24 (1967). ECF No. 124t First, the Court of Appeal had

no reason to reach@hapmarerror analysis because it founderoor had occurred. Moreover,

theBrechtstandard applies regardless of whethesthte appellate court reviewed an error for

harmlessness und€hapman Fry v. Pliler, 551 U.S. 112, 121-22 (200{#)olding that “in

§ 2254 proceedings a court must assess the prigiudipact of constittional error in a state-
court criminal trial under the ‘substantiadchinjurious effect’ standard set forthBmecht . . .
whether or not the state appellate court recognized the error and reviewed it for harmlessi,
under the ‘harmless beyond a reasdmaloubt’ standard set forth @hapman . . .”) (emphasis
in original) (internal citations omittedype alsdavis v. Ayalal35 S. Ct. 2187, 2198 (2015)
(“Section 2254(d) thus demands an inquiry mwteether a prisoner's claim has been adjudicat
on the merits in state court; if it has, AEDRAiighly deferential standards kick in.”).
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