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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

SHAWN CHRISTOPHER SHEPHERD, No. 2:15-cv-1618 TLN AC P
Petitioner,

V. ORDER AND FINDINGS &
RECOMMENDATIONS

M.E. SPEARMAN

Respondent.

Petitioner, a state prisoneropeeding pro se, has filecpatition for a writ of habeas
corpus pursuant to 28 U.S.C. § 2254. Curreingifore the court amespondent’s motion to
dismiss (ECF No. 14) and petitioner’s oppositieCF No. 17). Petitioner’s opposition include
requests for a certificate of appaaility and appointment of counsel. ECF No. 17 at 22-24.
before the court are petitioner’'s motion to @ed on the merits (ECF No. 20) and responden
opposition (ECF No. 22).

l. Factual and Procedural Background

Petitioner was convicted of (1) second-degreeder, (2) identity theft, and (3) forgery.
ECF No. 1 at 1. Petitioner filed a petition threct review in theCalifornia Supreme Court
which was denied on January 3, 2013. Id. at 2; Lod. Doc. No. 3. He subsequently filed a
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corpus petition in the CaliforaiSupreme Court on December 18, 2014d. Doc. No. 4. The
petition was denied on May 13, 2015. ERNG&. 17 at 40; Lod. Doc. No. 5

On July 24, 2015, petitioner fileatle instant petition for a wrdf habeas corpus. ECF No.

1. Respondent was ordered to respond to thiegoeECF No. 6) and filed a motion to dismiss
(ECF No. 14). Petitioner opposes respan@demotion to dismiss. ECF. No 17.

Subsequentlypetitionerfiled a motion to proceed on the merits of his habeas corpus
petition (ECF No. 20), which rpendent opposes (ECF No. 22).

[l Motion To Dismiss

Respondent contends that the instant petimoist be dismissed because it is untimely.

ECF No. 14 at 4. In opposition, peiner argues that he is entdléo a later trigger date or

174

equitable tolling due to a statepediment. ECF No. 17 at 6. Hesalargues that his claims are

not procedurally defaulted and asxiewable by this court

d. & 9, 16-17. Finally, petitioner
claims his petition merits equitable tollibgsed on actual innocence. Id. at 10-11, 17-18.

For the reasons set out below, the undersigned finds that petitioner did not submit i

petition in a timely manner and is barred by tladwge of limitations. Therefore, respondent’s
motion to dismiss should be granted.

A. Leqgal Standard for the Statute of Limitations

Section 2244(d)(1) of Title 28 of the United States Code contains a one-year statute
limitations for filing a habeas petition in federaluct. This statute of limitations applies to
habeas petitions filed after April 24, 1996, whiea Antiterrorism and Effective Death Penalty
Act (“AEDPA”) went into effect. _Cassett v. Stewart, 406 F.3d 614, 624 (9th Cir. 2005). The

one-year clock commences from one of sevatalnative triggeringlates. 28 U.S.C. §

2244(d)(1). In this case, the patially applicable dates are thah which the judgment becam

4%

final by the conclusion of direcéview or the expiration of thiame for seeking such review” and

“the date on which the impediment to filing grpacation created by Stagetion in violation of

! Since petitioner is a prisoner proceeding prieés afforded the benefit of the prison mailbpx

rule. Houston v. Lack, 487 U.S. 266, 276 (1988).
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the Constitution or laws of the United Stateseisioved, if the applicant was prevented from
filing by such State action.” 28.S.C. § 2244(d)(1)(A), (B).

An otherwise untimely habeas corpus petition may be found timely if the petitioner i

entitled to equitable tollingHolland v. Florida, 560 U.S. 63645, 649 (2010). Petitioner is onlly

entitled to equitable tolling if hehows “(1) that he has been guing his rights digently, and (2)

S

that some extraordinary circumstance stookisrway.” Pace v. DiGuglielmo, 544 U.S. 408, 418

(2005). A petitioner may also be entitled tostaty tolling. The limitatbns period is statutorily
tolled during the time “a properly filed appligat for State post-conwviion or other collateral
review with respect tthe pertinent judgmentr claim is pending.”28 U.S.C. § 2244(d)(2).

B. Alleged Impediment

Petitioner alleges that California DepartmehCorrections an&ehabilitation (“CDCR”)
officials did not answer his gelests to recover missing documegpgstaining to his conviction,
which delayed his ability to complete and submit a state collaterahaddCF No. 17 at 14-16,
21-22. Specifically, he allegesathhe transferred prisons on December 3, 2013, and that so
his court transcripts and legaladonents, including his draft stahabeas corpus petition, were
misplaced in the transfer. Id. at 43. Between December 3, 2013, and September 4, 2014

petitioner filed numerous requests to CDCR to obtain his misplaced documents, which we

returned to him on September 4, 2014. ECF No. B4-&7. He claims this period is entitled to

equitable tolling._Id. at 21. hus, he argues that his instant ¢ corpus petition is not barred
by the statute of limitations becaube state impediment entitlesihto a later trigger date and
alternatively that the length of the state impeeint, when subtracted from the time his petitior
was overdue, makes the petititimely. _Id. at 21-22.

C. Applicable Trigger Date

In most instances, the date on which the stadfitimitations begino run is based upon
the date the petitioner’s convioti becomes final. 28 U.S.C2844(d)(1)(A). Petitioner argued
that he is entitled to an alternate trigger datsed on the existence of a state impediment. E
No. 17 at 21-22 (citing 28 U.S.C. § 2244(d{8)). Under § 2244(d)(1B), the statute of

limitations begins to run from “the date on whitle impediment to filing an application create
3
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by State action in violation of the Constitutionlaws of the United States is removed, if the
applicant was prevented from filing by such 8tattion.” Petitioner alleges that the state’s

failure to return his legal papers to him creaesiate impediment that lasted from December

31

2013 until September 4, 2014, and entitles him to a trigger date of September 4, 2014, when the

impediment was lifted. ECF No. 17 at 21-22.

The Ninth Circuit considered a similar argem in Ramirez v. Yates, 571 F.3d 993 (9t

Cir. 2099). In Ramirez, the petitioner argued tiha placement in administrative segregation
and its attendant limitations on his access tddgal file and the prison law library amounted t
an unlawful impediment to his ‘constitutional rtghf access to the courts.”™ Id. at 1000 (citing

Lewis v. Casey, 518 U.S. 343, 346 (1996) (some internal quotation marks omitted). The N

Circuit held that:

[a]lthough similar in style, Ramirez’'s 28 U.S.C. § 2244(d)(1)(B)
claim must satisfy a far higher bar than that for equitable tolling.
He may be entitled to equitabkolling during the period he was
without his legal materials if thdeprivation of his legal materials
made it impossible for him to file timely § 2254 petition in federal
court. There is no constitutial right to file a timely § 2254
petition, however—Ramirez is ettéd to the commencement of a
new limitations period under 8 2244(#)(B) only if his placement

in administrative segregatioraltogether prevented him from
presenting his claims in any formio any court._See generally
Lewis, 518 U.S. at 350-51.

Id. at 1000-01.

Petitioner has not met the high bar set [3284(d)(1)(B). His first request to CDCR
regarding his missing paperwork, and his declanath opposition to the motion to dismiss, sta
only that some of his transcripts and legal doents, including his writ of habeas corpus, wer

missing. ECF No. 17 at 31, 43. There are n@atiens that petitioner was prevented from

trying to obtain a copy of his trisanscripts or other specific documents from trial or appellate

counsel, or that he was unableaticess the law library or seagsistance from other inmates in
beginning to draft a replacemeostition during the time he wagthout portions of his legal
property. Although the lack of some of his tti@nscripts may have made drafting a replacer

petition more difficult, there is no evidence titavas impossible. Ultimately, there is no
4
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indication that petitioner’s lactf some legal paperwork “prented him from presenting his

claims in any form, to any court.” Petitioner thfare is not entitled to an alternate trigger dat

D

based on a state impediment. Instead, the limitatperiod began to run against petitioner when
his conviction became final.

In this case, petitioner sougtiitect review of his conviabn from the California Suprem

11%

Court, which was denied on January 3, 2013. Dmt. No. 3. The record shows petitioner did
not submit a petition for writ of ceorari to the Supreme Court tfe United States. ECF No. 1
at 3. Consequently, petitioner’srosaction became final at the exation of the ninety-day perigd
to seek certiorari immediately following the deoisiof the state’s highest court. Clay v. United
States, 537 U.S. 522, 528 n.3 (2003); BoweRoe, 188 F.3d 1157, 1159 (9th Cir. 1999).

Petitioner’s conviction thereferbecame final on April 3, 281and ADEPA’s one-year clock

began to run on April 4, 2013. Patterson v. St@w251 F.3d 1243, 1247 (9th Cir. 2001) (citin

©

Fed. R. Civ. P. 6(a)) (the daydar or judgment becomes final is excluded and time begins to run

the day after the judgment becomes final). Albselling, petitioner hd until April 3, 2014, to
file a federal habeasorpus petition.

D. Equitable and Statutory Tolling

Petitioner submitted the instant petition oty 4, 2015, 477 days after the statute of

limitations expired. ECF No. 1. Without tollinlgis petition is clearly barred by ADEPA’s one
year statute of limitations.
With respect to equitable tolling, “the statute-of-limitations clock stops running wher
extraordinary circumstances first arise, th& clock resumes runnimance the extraordinary
circumstances have ended or when the pesti ceases to exercigasonable diligence,

whichever occurs earlier.” Luna v. Kem&84 F.3d 640, 651 (9th Cir. 2015) (citing Gibbs v.

Legrand, 767 F.3d 879, 891-92 (9th Cir. 2014). W#ihard to statutory tolling, there is no
tolling for a gap in time betwedhe end of direct review aride beginning o$tate collateral

review. Thorson v. Palmer, 479 F.3d 643, 646 (9thZ007). There is also no tolling betwee

-

the end of state collateral rew and the filing of a federal petition. Roy v. Lampert, 465 F.3d

964, 968 (9th Cir. 2006). Consequently, the onlyqarithat may potentially be tolled in this
5
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case include the duration of the alleged state impediment and the time the California Supr
Court took to review petitioner’s seahabeas corpus petition.

Petitioner alleges that a state impadnt began on December 3, 2013, and ended on
September 4, 2014. ECF No. 17 at 22. Evenisfgbriod were subject to equitable tolling, it
only accounts for 276 da¥ef the 477 days by which petitier exceeded ADEPA’s one-year
statute of limitations. According] the petition was still 201 dayate unless petitioner is also
entitled to statutory tolling.

Petitioner submitted his state habeas corpus petition on December 18, 2014. The {
between the dates of filing and the decision on a properly filed state writ of habeas corpus
tolled by statute. 28 U.S.C. § 2244(d)(2).tHrs case, the California Supreme Court denied
petitioner’s writ on May 13, 2015, so his petitias pending for 147 days. If the petition was
properly filed prior to the exption of the AEDPA statute d¢ifnitations, this period would be
tolled® However, this additional 147 days of todiwould still be 54 days shy of the 201 days
petitioner needs to make his petition timely.

As shown above, even if the court assumebwit deciding that petitioner is entitled to
both equitable and statutory tolling, the instartitioe was still filed 54days after the one-year
period ended and thefore is untimely.

E. Actual Innocence

Petitioner claims actual innocence in bgposition. ECF No. 17 at 10-11, 17-18. He
states that “looking at the new evidence oftdstimony of co-defendants and the DA’s star
witness will more than proved¢hnnocence of petitionéo the crimes as enged.” 1d. at 17.

A showing of actual innocence can satisfyréguirements for equitable tolling and thu

excuse untimeliness. McQuiggin v. Perkib33 S. Ct. 1924, 1928 (2013). The petitioner mu

persuade the district court that light of new evidence, neasonable juror would have found

2 This tolled period includes the daténe alleged impediment began and ended.

% As the court discusses further below, the state petition was arguathliafdeand thus was not

“properly filed” for tolling purposes. See Bia v. Ayers, 614 F.3d 964, 968 (9th Cir. 2010).
state court did not deny the petition as untimely.
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him guilty beyond a reasonable doubt. Id. fngpSchlup v. Delo, 513 U.S. 298, 329 (1995))
To make a credible claim aictual innocence, petitionswst produce “new reliable evidence—

whether it be exculpatory scientific evidenttestworthy eyewitnesaccounts, or critical

physical evidence—that was not presented dt"triachlup, 513 U.S. at 324. The habeas couf

then considers all the evidence: old and newjnmoating and exculpatory, admissible at trial
not. House v. Bell, 547 U.S. 518, 538 (2006). thia complete record, the court makes “a
probabilistic determination abowhat reasonable, properly instructed jurors would do.” Id.
(quoting_Schlup, 513 U.S. at 32%etitioners asserting convincing actual innocence claims
not need to prove diligence in order to excusgmeliness, although delayay be considered in
assessing the reliability of new eviden _McQuiggin, 133 S. Ct. at 1935.

In the present case, petitioner has nesented new reliable evidence to support a

credible claim of actual innocence. In his oppos, he argues that the “new evidence” of

—

or

o

several witnesses’ testimony “will more than pr@iws] innocence,” but has failed to identify any

of the alleged evidence to substatd this conclusory statemerfECF No. 17 at 17. Moreover,
appears that petitioner is likelyfeering to the testimony containedtime trial transcripts attache
to the petition. ECF No. 1 a42-421, 442-67. Trial testimpimis not new evidence.

Petitioner has not provided any new evidencguipport of his actual innocence claims
and, without new evidence, the actual innocenaeption does not apply. Schlup, 513 U.S. &
327.

F. Procedural Default

Respondent does not assertqaaural default as a ground fdismissal, ECF No. 14, bu
petitioner nonetheless argues tthet doctrine does not bar thisust from reviewing his claims.
See ECF No. 17 at 14. Petitioner’'s argumentedl#o procedural defi#t does not change the
timeliness analysis with which he confusesBecause petitioner’s discussion of procedural
default involves timeliness issues, the couttbriefly address petioner’s contentions.

The procedural default doctrine flows frahe principle that fedal courts should not
reach an alleged violation of fedélaw on habeas review if theagd court’s decision rests on g

independent and adequate state gro®aleman v. Thompson, 501 U.S. 722, 750 (1991).
7
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In all cases in which a state prisoner has defaulted his federal
claims in state court pursuantda independent and adequate state
procedural rule, federal habeasview of the claims is barred
unless the prisoner can demonstrate cause for the default and actual
prejudice as a result of the gt violation of federal law, or
demonstrate that failure to consider the claims will result in a
fundamental miscarriage of justice.

Id. “The state-law ground may be a substantite dispositive of the case, or a procedural

barrier to adjudication of theaim on the merits.” Walker Wartin, 562 U.S. 307, 315 (2011).

Procedural default applies whether the defawtioed at trial, on appé or during collateral

proceedings. Edwards v. Carpenter, 529 U.8, 481 (2000) (citing Murray v. Carrier, 477 UJS.

478, 490-92 (1986)).

Petitioner argues that procedural defdoks not bar this court from reviewing his
petition because the California Supreme Counietehis petition as untimely based on federa
law. ECF No. 17 at 14. It appsahat petitioner mistakenly imf@ets references contained in
respondent’s motion to dismiss the presentri@deetition as the California Supreme Court’s

justification for dismissing lsi state petition. Id. (citingerguson v. Palmateer, 321 F.3d 820, B23

(9th Cir. 2003); 28 U.S.C. § 2244(d)(2)). Howee, petitioner's argument misses the mark
because, as he correctly points laer in his discussion of theatter, no state court procedural
default was imposed. ECF No. 17 at 18.

For procedural default to apply, “theat court must actuglhave relied on the
procedural bar as an independent basis falis{sosition of the case.Harris v. Reed, 489 U.S.

255, 261-62 (1989) (quoting Caldwell v. Missgpi, 472 U.S. 320, 327 (1985)). A careful

review of the record indicates that petitionestate habeas petition wast denied procedural
grounds. ECF No. 17 at 40. His state petition dexsed without commerand “a [state court]
order denying a petitionithout explanation or citation ranks a disposition on the merits.”

Walker v. Martin, 562 U.S. 307, 310 (2011) (altema in original);_see also Harrington v.

Richter, 562 U.S. 86, 99 (2011) (“When a fedetalm has been presented to a state court and
the state court has denied relief, it may be presuthat the state cowatljudicated the claim on
the merits in the absence of any indication or state-law procedural prirtoiplescontrary.”).

The California Supreme Courtge-sentence decision suggebtscourt denied his petition
8
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based on the merits and not based on untimeliagpetitioner urges. ECF No. 17 at 40.
Accordingly, there is no procedural default problem for petitioner to overcome. The

timeliness of the California SuprenCourt petition is relevant this case only because a late-

filed state petition would not Bproperly filed” under state & and therefore its pendency

would not have tolled the deral limitations period. Sdeace, 544 U.S. at 414-15. For the

reasons already explained, the fetpsiition in this case is untiaty whether or not petitioner i$

entitled to statutory tolling.

G. Conclusion

For the foregoing reasons, respondent’s motion to dismiss petitioner’s habeas corpus

petition should be granted.

. Motion to Proceed on the Merits

Petitioner moves this court to proceed oa tierits of his petition. ECF No. 20. He

appears to argue that respondent’s failureibmst a reply to his opposition amounts to a defgult

of respondent’s motion to dismiss. Id. at 2. rAspondent correctly points out, filing a reply
brief in this case was optional. ECF No. 22ilgtECF No. 6 at 2). Tdrefore, respondent’s
decision to not file a reply does not indicate thathas abandoned the motion to dismiss. In
addition, proceeding on the merits of the habe&igeis not warranted at this time given the
undersigned’s recommendation that pledition be dismissed as untimely.

Therefore, petitioner’s motion fwroceed on the merits is denied.

V. Miscellaneous Motions

A. Certificate of Appealability

Petitioner includes a request fo certificate ofppealability in hs opposition. ECF No.
17 at 22-24. Pursuant to Rule 11 of the Rulesdining 8§ 2254 Cases, tlusurt “must issue or
deny a certificate of appealability when it enteifinal order advers® the applicant.” A
certificate of appealability magsue “only if the applent has made a substantial showing of |
denial of a constitutional right.” 28 U.S.C2853(c)(2). When a petition is dismissed on
procedural grounds, as is being recommendedsrcése, a certificate ajppealability “should

issue when the prisoner shows, at least, [(Bf jilrists of reason wodlfind it debatable whethe
9

he

-



© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

the petition states a valid claim tbfe denial of a constitutionaght and [(2)] that jurists of
reason would find it debatable whether the distraetrt was correct in itgprocedural ruling.”

Slack v. McDaniel, 529 &. 473, 484 (2000).

This court finds that no jurisif reason would find it debatabthat the petition is barred
by the statute of limitationsnd a certificate of appeddility should not issue.

B. Appointment of Counsel

In his opposition to the motion to dismisstipener requests appointment of counsel.
ECF No. 17 at 23. He states that he “would tikeequest the appointment of counsel for suc

complex issues.”_ld.

-

There is no absolute right to appointment afregel in habeas proceedings. See Neviuis v.

Sumner, 105 F.3d 453, 460 (9th Cir. 1996). Hesvel8 U.S.C. 8§ 3006A authorizes the
appointment of counsel at any stage of the cagbéifnterests of justiceo require.” In some
limited circumstances, a prisoner’s intellectual impairhw deficient grasp dhe legal issues &
the center of his habeas case can justify appant of counsel. But in ruling on a motion to
appoint habeas counsel, the court has to considegz than the petitions competence as an
advocate for himself. “In decidinghether to appoint counsel iabeas proceeding, the distr
courtmust evaluate the likelihood of success on the mastsvell as the abili of the petitioner

to articulate his claimpro sein light of the complexity of the legal issuesinvolved.” Weygandt v.

Look, 718 F.2d 952, 954 (9th Cir. 1983) (per curigemphasis added). With only a conclusofy

—+

ct

statement that his case presents “complex isspesifioner gives this court no factual substance

on which it can make the required determinatiaarding appointment of counsel. Moreover

light of the recommendation that the petitiondiemissed as untimely, the court cannot find th

the interests of justicequire the appointment of counsélhe motion for counsel will be denied.

V. Summary

Respondent’s motion to dismiss should be granted because petitioner submitted hi
petition to federal court too latéPetitioner does not get a lagtart date for the statute of
limitations based on the state impediment, bechadgas not shown that he was completely

prevented from filing a timely petition. Tolling the duration of the alleged state impediment
10
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the time the California Supreme Court took to reviesvstate habeas petition also does not m
the federal petition timely, becausevias still fifty-four days late even if the court subtracts th
time.

Petitioner argues that his claimgre not procedurally defaulted in state court becaus
state’s decision was based on federal lawspRedent does not seek dismissal on procedura
default grounds, and the California Supreme €digr not deny the stafeetition as untimely.
The timeliness of the state petition is only relevarthe timeliness of the federal petition in th
context of statutory tolling — but the federal pieh is too late whether or not petitioner gets
statutory tolling.

Petitioner makes a claim of actual innocencsupport of his claim foequitable tolling.
However, he did not show the court any newdemce. Without any new evidence, petitioner
does not have a claim for actual innocence.

VI. Conclusion

For the foregoing reasons, the court finds thatpetition is untimely even if petitioner i
entitled to equitable and stabuy tolling and should be disssed. Because the petition is
untimely, the court cannot proceed to the merithsfcase. In adtion, the court should not
issue a certificate of appeailtly or appoint counsel.

In accordance with the above, I$ HEREBY ORDERED that:

1. Petitioner's motion to proceed oretimerits (ECF No. 20) is denied.

2. Petitioner’s request to proceed with asswstasf counsel (ECF No. 17 at 23) is deni

IT IS FURTHER RECOMMENDED that:

1. Respondent’s motion to dismiss (ECF 0i4) be granted and petitioner’s applicatio
for a writ of habeas corpus (EQ¥0. 1) be denied as untimely.

2. This court decline to issue the certifecaf appealability referenced in 28 U.S.C. §
2253.

These findings and recommendations are submitted to the United States District Juy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(). Within fourteen days

after being served with these findings aadommendations, any party may file written
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objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findireysd Recommendations.” Any response to the
objections shall be filed and sexd/within fourteen days aftservice of the objections. The
parties are advised that failure to file objections within the specified time may waive the rig

appeal the District Court’s order. Mimez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: March 23, 2017 : -
Mm——w}—l—
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE
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