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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | DONNELL D. JOHNSON, No. 2:15-cv-1635-EFB P
12 Petitioner,
13 VS. MEMORANDUM AND ORDER
14 | ERIC ARNOLD,
15 Respondent.
16
17 Petitioner is a state prisenproceeding without counsglth a petition for a writ of
18 | habeas corpus pursuant to 28 U.S.C. § 22B€F Nos. 8 & 9. Petitioner challenges a judgment
19 | of conviction entered against him on NovembgP011 in the Sacramento County Superior Cpurt
20 | on charges of assault with a deadly weapon putsadfen. Code 8 245(a)(1). He seeks federal
21 | habeas relief on the following ground$) the trial court improperlyetlined to instruct the jury
22 | with a pinpoint false imprisonment instruction; {8 trial court erred ifailing to instruct the
23 | jury on the concept of corpusloii; and (3) the evidere is insufficient tesustain his conviction
24 | for assault with a deadly weapon. For the reasehforth below, petitioner’s application for
25 | habeas corpus must be denied.
26 || /I
27

! The parties have consented to proceedrbefdJnited States Magistrate Judge pursu@ant
28 | to 28 U.S.C. § 636(C).
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|. Background
In its unpublished memorandum andropn affirming petitioner’s judgment of
conviction on appeal, the CalifomCourt of Appeal for the Thirdppellate Distrct provided the

following factual summary:
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Toni Ousley—Harps knew defdant for 23 years and had a
daughter with him. In March 201&he was estranged from her
husband and rekindling a romance with defendant.

On March 26, 2011, Ousley—Harasd defendant went to the
Adam and Eve adult store to pick up a few items. Defendant got a
text from his ex-wife; Ousley-&tps heard defendant say his ex-
wife's name while he was looking at a book of sex positions. She
looked at defendant's phone andedmined the text contained a
sexually suggestive song. This angered Ousley—Harps, who threw
the cell phone at defendant and left the shop, waiting for him in her
car. Defendant joined her a moment later.

According to Ousley—Harps'sestimony, the two started an
argument that continued when they got into the car. Ousley—Harps
was so angry she refused to listendefendant. When they argued
defendant typically tried to remove himself from the situation. As
Ousley—Harps drove, defendant repeatedly asked to be let out of the
car.

Ousley—Harps drove westbound on Interstate 80, entering at the
Greenback on-ramp as defendant kept asking to be let out of the
car. As the argument continued, slry—Harps drove 70 miles per
hour in the number four lane. &lmad no problems controlling her
car or staying in the lane.

According to Ousley—Harps, fimdant hit his hands on the
dashboard as he demanded toldteout as the car traveled on
Interstate 80. After repeatedly asking to be let out of the car,
defendant reached over and pullea the steering wheel, making
contact with Ousley—Harps's fad®@usley—Harps then “pulled” on
the steering wheel, losing conitad the car and crashing it.

Ousley—Harps's car struck a light pole in the freeway's emergency
lane, causing the air bags topttey. Defendant and Ousley—Harps
were both able to get out of tear; Ousley—Harps sustained minor
cuts and a cracked rib. Another motorist called for emergency
personnel who arrived soon thereafter.

California Highway Patrol (CHPDfficer Michael Macias and his

partner arrived at the scene tfe accident aaround 9:00 p.m.

Ousley—Harps's heavily damagear was on the shoulder and dirt
embankment of Interstate 80, wedtGreenback Lane. A 25—foot
light pole was knocked over, blocly the number five lane and
partially blocking lane numbepéir. Ousley—Harps was yelling and
appeared angry, while defendant adwaggressively with her. As
the officers separated the coupf@fficer Macias heard Ousley—
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Harps yell in defendant's dirgan: “You tried to kill me. You
grabbed the steering wheel.”

Ousley—Harps was taken to U.C. Davis Medical Center. Her
husband was initially in the emerggnmom with her, but left at
her request. After her husband left, Ousley—Harps told Officer
Macias that she and defendant wemthe Adam and Eve store to
get some toys and books, and goo ian argument before she drove
onto the freeway. Defendant asked her to get out of the car at some
moment during the argoent. At some poinshe was hit on the
right side of her jaw. The next thing she knew, defendant yelled:
“You are going with me,” and grabbed the steering wheel, probably
steering it to the right. OfficeMacias noticed some redness and
swelling where Ousley—Harpsdicated she had been hit.

In April 2011 Ousley—Harps wrota notarized three-page letter
giving her version of the inciderfshe wrote that defendant: “struck
me under the right side of myiohand grabbed the steering wheel
causing me to lose control.”

Ousley—Harps testified that defemdladid not intentionally strike
her. She did not recall defendantiking any statement other than
“Let me the fuck out of the car.” She lied about the incident to the
CHP officer because she did not want to cause more problems with
her estranged husband, who was witkanshot at the hospital. The
notarized letter was written whahe was still mad at defendant.

Ousley—Harps was also called as a defense witness. Her husband
was there for most of her interview at the hospital; she did not want
him there after noticing he wasgry and upset. She asked him to
leave because she would be titange home with him and did not
want him to hear the details of the incident. She did not feel
comfortable telling the truth eveafter he left the room, as she

believed that whatever she saiddfficer Macias would get back to
her husband.

People v. Johnson, 2014 WL 793582, at *1-2 (Cal.ApB.Dist., 2014) (unpublished).
Il. Standards of Review Appliaable to Habeas Corpus Claims

An application for a writ of habeas puors by a person in custody under a judgment of
state court can be granted only for violations of the Constitution or laws of the United State
U.S.C. § 2254(a). A federal writ is not avaiafor alleged error in the interpretation or
application of state lawSee Wilson v. Corcoran, 562 U.S. 1,5 (2010Estelle v. McGuire, 502
U.S. 62, 67-68 (1991park v. California, 202 F.3d 1146, 1149 (9th Cir. 2000).
1
1
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Title 28 U.S.C. § 2254(d) sets forth the following standards for granting federal hab

corpus relief:

An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court shall not
be granted with respect to aclaim that was adjudicated on the
merits in State court proceedingsless the adjudication of the
claim -

(1) resulted in a decision thatas contrary to, or involved
an unreasonable application of, clgeestablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in the
State court proceeding.

For purposes of applying 8§ 2254(d)(1), “clgastablished federal law” consists of
holdings of the United States Sapre Court at the time of the lasasoned state court decisior
Thompson v. Runnels, 705 F.3d 1089, 1096 (9th Cir. 2013) (citi@geene v. Fisher, 565 U.S. 34
(2011));Stanley v. Cullen, 633 F.3d 852, 859 (9th Cir. 2011) (citiddlliamsv. Taylor, 529 U.S.
362, 405-06 (2000)). Circuit court precedent “may be persuasive in determining what law
clearly established and whether a statert applied that law unreasonabl\&anley, 633 F.3d at
859 (quotingMaxwell v. Roe, 606 F.3d 561, 567 (9th Cir. 2010)). However, circuit preceden
may not be “used to refine or sharpen a germ@matiple of Supreme Cotjurisprudence into a
specific legal rule that th[e] [fpreme] Court has not announced/farshall v. Rodgers, 133 S.
Ct. 1446, 1450 (2013) (citingarker v. Matthews, 132 S. Ct. 2148, 2155 (2012) (per curiam)).
Nor may it be used to “determine whether aipalar rule of law is so widely accepted among
the Federal Circuits that it waljlif presented to th[e] [SupremEpurt, be accepted as correct.
Id. Further, where courts of appgélave diverged in thefreatment of an isg it cannot be saig
that there is “clearly establisheddegal law” governing that issué€arey v. Musladin, 549 U.S.
70, 77 (2006).

A state court decision is “contrary to” clgadstablished federal law if it applies a rule
contradicting a holding of the Supreme Court or reaches a result different from Supreme C
precedent on “materially indistinguishable” facRicev. Vincent, 538 U.S. 634, 640 (2003).

Under the “unreasonable amaltion” clause of § 2254(d)(1),faderal habeas court may grant
4
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writ if the state couridentifies the correct governing legainciple from the Supreme Court’s
decisions, but unreasonably applies that ppiedio the facts of the prisoner’s casé.ockyer v.
Andrade, 538 U.S. 63, 75 (2003Williams, 529 U.S. at 413Chia v. Cambra, 360 F.3d 997, 100
(9th Cir. 2004). In this regard, a federal habs@agt “may not issue the writ simply because t
court concludes in its independguidgment that the relevanasg-court decision applied clearly
established federal law erroneously or incdiyecRather, that apation must also be
unreasonable.Williams, 529 U.S. at 412See also Schriro v. Landrigan, 550 U.S. 465, 473
(2007);Lockyer, 538 U.S. at 75 (it is “not enough thdederal habeas court, in its independer
review of the legal question, idtevith a ‘firm conviction’ thatthe state court v&a‘erroneous.™).
“A state court’s determination thatclaim lacks merit precludesieral habeas relief so long as
‘fairminded jurists could disagree’ on thergrtness of the setourt’'s decision.”"Harrington v.

Richter, 562 U.S. 86, 101 (2011) (quotivgrborough v. Alvarado, 541 U.S. 652, 664 (2004)).

hat

—

Accordingly, “[a]s a condition foobtaining habeas corpus from a federal court, a state prisoner

must show that the state court’s ruling ondlam being presented in federal court was so

lacking in justificatiorthat there was an error well undexsd and comprehended in existing law

beyond any possibility for fairminded disagreememithter, 562 U.S. at 103.

If the state court’s decision does not nteetcriteria set forth in § 2254(d), a reviewing
court must conduct a de novo reviewadhabeas petitioner’s claimBelgadillo v. Woodford,
527 F.3d 919, 925 (9th Cir. 2008e also Frantzv. Hazey, 533 F.3d 724, 735 (9th Cir. 2008)
(en banc) (“[l]t is now clear both that we miagt grant habeas relief simply because of 8§
2254(d)(1) error and that, tiiere is such error, we must dieithe habeas petition by consider
de novo the constitution&sues raised.”).

The court looks to the lastasoned state court decisiortlas basis for the state court
judgment. Sanley, 633 F.3d at 853Robinson v. Ignacio, 360 F.3d 1044, 1055 (9th Cir. 2004).

the last reasoned state court decision adoggalstantially incorporatéle reasoning from a

2 Under § 2254(d)(2), a stateurt decision based on a factdatermination is not to be
overturned on factual grounds as$ it is “objectively unreasola in light of the evidence
presented in the state court proceedinganley, 633 F.3d at 859 (quotirgavis v. Woodford,
384 F.3d 628, 638 (9th Cir. 2004)).

5
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previous state court decision, tleisurt may consider both decisicisascertain the reasoning of

the last decisionEdwardsv. Lamarque, 475 F.3d 1121, 1126 (9th Cir. 2007) (en banc). “When

a federal claim has been presented to a state modithe state court has denied relief, it may
presumed that the state court adjudicated the claim on the merits isémealf any indication
or state-law procedural pgiples to the contrary.Richter, 562 U.S. at 99. This presumption
may be overcome by a showing “there is reasdhittk some other explanation for the state

court’s decision is more likely.1d. at 785 (citingYlst v. Nunnemaker, 501 U.S. 797, 803 (1991

Similarly, when a state court decision on a pa&tiéir’'s claims rejects some claims but does naot

expressly address a federal claim, a federal hatmat must presume, subject to rebuttal, that

the federal claim was adjudicated on the medthnson v. Williams, 568 U.S. 289, 292 (2013)
Where the state court reaches a decisiothe merits but provides no reasoning to
support its conclusion, a federal habeas coulépendently reviews threcord to determine
whether habeas corpus reliefavailable under § 2254(dganley, 633 F.3d at 86G4imesv.
Thompson, 336 F.3d 848, 853 (9th Cir. 2003). “Independentew of the record is not de nov

).

D

review of the constitutionassue, but rather, thenly method by which we can determine whether

a silent state court decisionabjectively unreasonable Flimes, 336 F.3d at 853. Where no
reasoned decision is available, the habeas pwtitistill has the burden of “showing there was
reasonable basis for the st@burt to deny relief.’Richter, 562 U.S. at 98.

A summary denial is presuméalbe a denial on the merits of the petitioner’s claims.

no

Sanclev. Clay, 692 F.3d 948, 957 & n. 3 (9th Cir. 2012). While the federal court cannot analyze

just what the state court did e it issued a summary deniale tfederal court must review the

state court record to determine whether thereamgs'reasonable basis for the state court to deny

relief.” Richter, 562 U.S. at 98. This court “must determine what arguments or theories ...
have supported, the state court's decision; and then it must agtewl is possible fairminded
jurists could disagree that thoseyuments or theories are incoted with the holding in a prior
decision of [the Supreme] Courtld. at 102. The petitioner bedthe burden to demonstrate

that ‘there was no reasonable basrstifie state court to deny relief.\Walker v. Martel, 709 F.3d

925, 939 (9th Cir. 2013) (quotirigichter, 562 U.S. at 98).
6
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When it is clear, however, that a state ctiat not reached the merits of a petitioner’s

claim, the deferential standard set fortl28hU.S.C. § 2254(d) does rapply and a federal

habeas court must rew the claim de novoSanley, 633 F.3d at 86@Reynoso v. Giurbino, 462

F.3d 1099, 1109 (9th Cir. 2006yulph v. Cook, 333 F.3d 1052, 1056 (9th Cir. 2003).

Petitioner’s Claims

Failure to Give a Pinpoint Instruction on False Imprisonment

Petitioner claims that the trial court impropemyused to instruct the jury with “a lawful

resistance and/or necessitysiruction. ECF No. 1 at 6-8.The court of appeal rejected this

claim, reasoning:

Defendant contends the trial court committed prejudicial error in
denying his request for a pinpbi instruction on false
imprisonment. We disagree.

Defendant asked the trial cougive the following pinpoint
instruction on misdemeanor falseprisonment, a modified version
of CALCRIM No. 1242:

“A person is guilty of this crime if: [{] 1. A person intentionally ...
confined ... a person; [f] AND JfR. A person's act made that
person stay or go somewhere againagt gerson's will. [{] An act is
done against a person's will if that person does not consent to the
act. In order to consent, a persauast act freely and voluntarily and
know the nature of the act. [{]IBa imprisonment does not require
that the person restrained detained be confined in jail or prison.”

In support of the instruction, defee counsel argued he wanted to
explain to the jury that defendant “was confined against his will at
that time and had a lawful right tase some force in order to be
able to remove himself from thstuation.” The trial court denied

the request, stating: “You can ceniigiargue that iryour argument,

in any event. But there is no evidence, whatsoever, that he was
forced into that car from the Adam & Eve store.”

A defendant has a right, upon regtyeto an instruction that
pinpoints the theory of the defens@®egple v. Earp (1999) 20
Cal.4th 826, 886.) A proper pinpoimtstruction does not pinpoint
specific evidence, but the theory of the defendant's caeaplé v.

Wright (1988) 45 Cal.3d 1126, 1137.) H& pinpoint instruction
highlights the burden of persuasiqopécable to a decisive element

of the case. It does not cadbubt upon the credilty of the
prosecution evidence but stresses the burden which the prosecution
bears in the jury's evaluation ofetlevidence on the point. ‘ “It is

® Page number citations such as this ore@the page numbemsflected on the court’s

CM/ECF system and not to page numbers assigned by the parties.

7
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not for the trial judge to say dh certain testimony should raise a
reasonable doubt in the minds ofetlurors as toan essential
element of the People's case.” ' PePple v. Adrian (1982) 135
Cal.App.3d 335, 341))

“[A] trial court need not givea pinpoint instration if it is
argumentative [citation], merely duplicates other instructions
[citation], or is not supported bgubstantial evidence [citation].”
(People v. Bolden (2002) 29 Cal.4th 515, 558.) “It is of course
virtually axiomatic that a court ngagive only such instructions as
are correct statements the law. [Citation.] Accordingly, a court
may refuse an instruction that iiscorrect. [Citation.] It may also
refuse an instruction that is confusing. [Citation.Pegple v.
Gordon (1990) 50 Cal.3d 1223, 1275, disapproved on other
grounds inPeoplev. Tully (2012) 54 Cal.4th 952, 1031.)

There was no charge of falsmprisonment and thus CALCRIM
No. 1242 was not applicable. Naheless, defendant asserts he
was unlawfully imprisoned when Gley—Harps refused to let him
leave the car. According to f@mdant, the requested pinpoint
instruction “was ... a clear indicatidhat he sought rely upon the
defense of lawful resistance.” Qfaing the force he used to resist
the offense was reasonable, deferidaontends the trial court was
obligated to give theinpoint instruction.

Lawful resistance to the comssion of a public offense may be
made by a party about to be injdra order to prevent an offense
against his person. (88 692, 693.) Agma's right to resist a crime

is not a license to respond witimrestricted force. Instead, “ ‘any
right of self-defense is limited to the use of such force as is
reasonable under the circumstas. [Citation.] [Citations.]”
(People v. Minifie (1996) 13 Cal.4th 1055, 1065, 1064.)

Defendant did not request ansiruction on self-defense, which
would have informed the jury thainy use of force would have to

be reasonable under the circumstances. Assuming, as defendant
asserts, that trial counsel wésartfully” trying to set forth a
defense of necessity or lawfulsistance, neither the law nor the
evidence supports either defense.

“To justify an instruction on the fiense of necessity, there must be
evidence sufficient to establish that defendant violated the law (1)
to prevent a significant evil, (Ayith no adequate alternative, (3)
without creating a greater dangeaihthe one avoided, (4) with a
good faith belief in the necessity) with such belief being
objectively reasonable, and (6) undecumstances in which he did
not substantially contribute thhe emergency. [Citations.]Péople

v. Pepper (1996) 41 Cal.App.4th 1029, 1035, fn. omitted.)

The “evil” defendant allegedly trieto prevent here was being in
the car with his paramour whikhe was angry. Dendant entered
the car voluntarily and his victim was driving defendant to his
intended destination. The only readon his wanting to leave was
that he preferred to withdrawoim arguments with Ousley—Harps.
Balanced against this harm was the significant danger of

8
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defendant's action—grabbing the stegrwheel of a car traveling

on the freeway at 70 miles per hour. The resulting crash not only
injured defendant's victim, but created a significant traffic hazard
and potential danger to other tansts—a 25—foot long light pole
obstructing two lanes of a freewayraght. The balance of harm to

be avoided and harm incurred fratefendant's action would have
justified rejecting an instruction on necessity or on self-defense.
Since the requested instruction was premised on an inapplicable
defense, it was properly rejected.

We also agree with the reason given by the trial court for rejecting
the instruction. Relying oReople v. Camden (1976) 16 Cal.3d 808
(Camden ), defendant claims it wasr@levant that he voluntarily
entered the car he later sought to leaveCéamden the victim
accepted a ride offered by defendant, whom she had recently met in
passing. Id. at p. 811.) Defendant drowe short distance in the
victim's intended direction, buthen veered off and forcibly
prevented her from leaving after she asked to be dropped off or
taken home.lpid.) She did not try to escape when he drove on the
freeway, but was able to jump aitthe car 30 to 45 minutes later.
(Id. at pp. 811-812.)

In rejecting the contention that defendant was guilty of false
imprisonment rather than kidnapgi because his victim voluntarily
entered the cailCamden, supra, 16 Cal.3d at p. 812), the Supreme
Court noted: “An accused forcefenough to restrain his victim
inside the car couldynder the contentioarged by defendant, only
be convicted of false imprisonment regardless of the amount of
force used or how far asportatioontinued. On the other hand the
careless or relatively passive accused who allowed his victim
momentarily to leave the vehicle before being forced to return
during the course of asportatiovould be guilty of kidnaping,” a
result it termed an “absurdity.Td. at p. 815, fn. 3.)

Defendant argues this shows thasing force to restrain a person
who tries to escape from a car inialn[they] voluntarily entered is
kidnap [and] simply restraining them the car (i.e., not stopping)
is false imprisonment.” This cagntion ignores another passage in
the Camden opinion: “Evidence thatasportation was initiated
voluntarily remains relevant to a determination by the trier of fact
on the issue of the alied victim's consent toontinued asportation.
Although not involved irthe instant case, evidence of a prior close
relationship between the partiescllas marriage or other romantic
or family ties, is similarly releant although likewise not dispositive
where there is substantial evidertbat asportation was induced or
continued by means of threat or forceCafnden, supra, 16 Cal.3d

at p. 815, fn. 4.)

We do not need to define the preccontours of the crime of false
imprisonment to reject defernmlzs argument. Here, defendant
entered the car willingly, he hadlongstanding fationship and a
romantic involvement with the driver who was taking him to his
intended destination, and the drivdeclined to stop the car on a
freeway and let defendant out when defendant simply wanted to
avoid an argument. There is mwidence of false imprisonment.

9
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Since there was not substantial evidence to support the crime, the
trial court did not have to givihe requested pimint instruction.

Johnson, 2014 WL 793582, at *2—4. Petitioner presented this claim to the California Supreme

Court (Lodg. Doc. No. 7 (“Petition for Reviewdt 3-18) and it was summarily denied (Lodg.
Doc. No. 8 (“Order Denying Review")).

1. Applicable Legal Standards

A state court’s refusal to give an insttioa does not, standingale, give rise to a

cognizable claim for feder&labeas corpus relieDunckhurst v. Deeds, 859 F.2d 110, 114 (9th

—h

Cir. 1988). Instead, relief is avable only where the ingictional error so irdcted the entirety @
the petitioner’s trial that it geived him of due procesEstelle, 502 U.S. at 72. The United
States Supreme Court has emphasized that “[ajseston, or an incomplete instruction, is less
likely to be prejudicial than a misstatement of the laWenderson v. Kibbe, 431 U.S. 145, 155
(1977). Consequently, the burden lies “especiadigtvy” on a petitioner who claims that an
instruction was erroneously omittett. Lastly, even where an imgttional error rises to the
level of a constitutional violatioriederal relief is unavailable weds “the error, in the whole
context of the particular cadead a substantial and injurioueet or influence on the jury’s
verdict.” Calderonv. Coleman, 525 U.S. 141, 147 (1998) (citifgyecht v. Abrahamson, 507
U.S. 619, 637 (1993)).
2. Analysis

As notedsupra, the court of appeal concluded tihaither California law nor the relevant
evidence supported a pinpoint ingttion on false imprisonment, laulfresistance, or necessity
It found that the record indicated) petitioner had entered thecttim’s car voluntarily, (2) he
had a longstanding relationshiptvthe victim, (3) he was lireg conveyed to his intended
destination at the time he gralbihe steering wheel, and (4) thwely ‘evil’ he sought to avoid
through this act was further verlmigument with the victimJohnson, 2014 WL 793582, at *3-4.
These factual determinatioase supported by the recordtmmreasonable and, indeed, the

petition now before this court undertakes no effort to pasitalternate nariae. It is well

14

* Petitioner does argue that&sked to be let out of the cafter being assaulted by [the
10
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settled that due process cannot be offended bfailuee to give an instruction that is not
supported by the evidenc&ee Hopper v. Evans, 456 U.S. 605, 611(1982)enendez v.
Terhune, 422 F.3d 1012, 1029 (9th Cir. 20086)ark v. Brown, 450 F.3d 898, 904-05 (9th Cir.
2006). Nor can this court disturb the appeltadart’'s decision that, based on these facts,
California law did not entié petitioner to his deed pinpoint instruction See Bradshaw v.
Richey, 546 U.S. 74, 76 (2005) (“[A] state court’s irgeetation of state law, including one
announced on direct appeal of the challengediction, binds a federal court sitting in habeas
corpus.”). Further, the recortipports that court’s determtian. The uncontroverted testimon
was that, at the time petitioner grabbed fer skeering wheel, the car was on the freeway
travelling seventy miles per hour. Lodg. Doc. BdReporter’s Transcript Vol. I) at 40. The
danger such an action presentedgdadlatantly obvious thatiequires little elaboration.
Continued verbal argument coupled with the safuo stop and let pabner out were the only
apparent ‘evil’ confronting géioner. Those circumstancdgl not leave petitioner with no
adequate alternative. Nor did they preserntraninent risk of suclgravity that grabbing the
steering wheel did not create @gter danger than the onergpavoided. Thus, a necessity
instruction under California lawannot be justified under any legiHe fares no better invoking
the defense of lawful resistanceafiar as that defense is “limitéal the use of such force as is
reasonable under the circumstanceebple v. Minifie, 13 Cal. 4th 1055, 1064—65 (1996).
1

victim].” ECF No. 1 at 6. This assault appe#y refer to the victinthrowing a phone at the
petitioner, an event which occurredhile both were still in the storerior to entering the car.
Lodg. Doc. No. 2 (Reporter’s Transcript Vol. I) at 64.

> As the court of appeal noted:

To justify an instruction on the tinse of necessit there must be
evidence sufficient to establish that defendant violated the law (1)
to prevent a significant evil, (Ayith no adequate alternative, (3)
without creating a greater dangeaihthe one avoided, (4) with a
good faith belief in the necessity5) with such belief being
objectively reasonable, and (6) undecumstances in which he did
not substantially contrilia to the emergency.

People v. Pepper, 41 Cal.App.4th 1029, 1035 (Cal.App. 3 Dist.,1996).
11
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Finally, the court notes that, witespect to this claim, petiter’s traverse is at odds with

his petition. His petition articulagehis claim as trial court err@ECF No. 1 at 6); his traverse
states that “[t]his claim is bught under the context of an ffextive assistance of counsel

claim.” ECF No. 19 at 8. The traverse does not explain how trial counsel was ineffective

respect to the pinpoint insiction and, in any event, a petitionemnot entitled toaise new claims

in his traverse Cacoperdo v. Demosthenes, 37 F.3d 504, 507 (9th Cit994). Accordingly, the
court declines to review this claimrfmeffective assistance of counsel.

B. Failure to Offer a Sua Sponte Corpus Delicti Instruction

Next, petitioner argues thtte trial court erred in failingp offer a sua sponte corpus
delicti instruction to the jury. EENo. 1 at 9. The court of appeansidered and rejected this

claim:

Defendant contends the trial court committed reversible error by
failing to instruct sua sponte on the corpus delicti rule, CALCRIM
No. 359. In the alternative, he adsethe trial cour should have
instructed the jury to view defenaizs extrajudicial statement with
caution. We find the trial courtred, but the error was harmless.

A.

In a criminal trial, the prosecutianust prove the corpus delicti of
the crime—that is, the fact ahjury, loss, or harm, and the
existence of a criminal agency as its cause—without relying
exclusively upon the defendant'sxtrajudicial statements,
confessions, or admissions$epple v. Alvarez (2002) 27 Cal.4th
1161, 1168-1169Alvarez ).) This requirement of independent
proof precludes conviction basewlely on a defendant's out-of-
court statementsld. at p. 1178.) It “requires corroboration of the
defendant's extrajudicial utterandasofar as they indicate a crime
was committed, and forces the People to supply, as part of their
burden of proof in every crimingkosecution, some evidence of the
corpus delicti aside from, or eddition to, such statementslibid.,
italics omitted.) The corpus delicti of a crime may be proven by
circumstantial evidence ancced not amount to proof beyond a
reasonable doubtld, at p. 1171.) Once the corpus delicti has been
established, the defendant's statetsi@may be considered for their
full value and used to strengthen the prosecution's daset (pp.
1171, 1181))

The trial court has a duty to instrstia sponte on the corpus delicti
rule where the People rely in ppaon defendant's extrajudicial
statement. Alvarez, supra, 27 Cal.4th at pp. 1170, 1178, 1180,
1181.) However, “[e]rror in omitting a corpus delicti instruction is
considered harmless, and thus neib#or reversal, if there appears
no reasonable probabilithe jury would have reached a result more

12
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favorable to the defendant had the instruction been given.
[Citations.]” (Id. at p. 1181.) As long as tleeis “ ‘a slight or prima
facie showing’ ” permitting an inference of injury, loss, or harm
from a criminal agency, the jury may consider the defendant's
statements to strengthen the case on all isslasl.) (“If, as a
matter of law, this ‘slight oprima facie’ showing was made, a
rational jury, properly instructeaould not have found otherwise,
and the omission of an independertqd instructionis necessarily
harmless.” (bid.)

Section 245 defines the crime of assault with a deadly weapon to
require “an assault upon the person of another” and the use of either
“a deadly weapon or instrumenther than a firearm” or “any
means of force likely to produceegt bodily injury.” (8§ 245, subd.
(a)(1); People v. McDaniel (2008) 159 Cal.App.4th 736, 747-748.)

A vehicle can be used as a “deadlgapon” within the meaning of
this provision. People v. Russell (2005) 129 Cal.App.4th 776,
782.) The crime of “assault doestnequire a specific intent to
cause injury or a subjective awaess of the risk that an injury
might occur. Rather, assault onlgquires an intentional act and
actual knowledge of those facts suftict to establiskhat the act by

its nature will probably and directly result in the application of
physical force against another.Pgople v. Williams (2001) 26
Cal.4th 779, 790.)

During an argument while Ousley—Harps was driving 70 miles per
hour on the freeway at night, datéant grabbed the steering wheel
and probably steered it to the rigfihe highly dangerous nature of
defendant's act, coupled with evidence of motive, a romantic
evening soured into a highly cemtious argument, supports an
inference that defendant intendexdcrash the car by grabbing the
steering wheel. This establishes a prima facie case of assault with a
deadly weapon, rendering harmlessehmer in failing to instruct on

the corpus delicti rule.

B.

As relevant here, CALCRIM Na358 provides: “You have heard
evidence that the defendant made] [aral ... [statement] ... before
the trial.... You must decide winetr the defendant made any [such
statement], in whole or in parf you decide that the defendant
made such [a statement], consittex [statement], along with all the
other evidence, in rehmg your verdict. It isup to you to decide
how much importance to give the [statement]. [] ... Consider
with caution any statement madwsy [the] defendant tending to
show [his] guilt unless the statement was written or otherwise
recorded....”

This instruction must be given sua sponte when warranted by the
evidence. Reople v. Carpenter (1997) 15 Cal.4th 312, 392
(Carpenter ).) “The rationale behind the cautionary instruction
suggests it applies broadly. ‘The purpose of the cautionary
instruction is to assist the jury in determining if the statement was
in fact made.” [Citation.] Thigpurpose would apply to any oral
statement of the defendant, whether made before, during, or after

13
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the crime.” (d. at pp. 392-393.) Since the People relied in part on
defendant's statement to Ouslewspt “You are going with me,” as
he grabbed the steeringheel, the trial court was required to give
the instruction.

Omission of the cautionary instruction is reviewable under “the
normal standard of review for state law error: whether it is
reasonably probable the jury wduhave reached a result more
favorable to defendant had thestiruction been given. [Citations.]”
(Carpenter, supra, 15 Cal.4th at p. 393.)

The admission consists of a single statement from defendant, as
related by Ousley—Harps in her interview with Officer Macias. At
trial, Ousley—Harps testified d@b defendant did not make the
statement, and she could not retalling the officer defendant had
made such a statement. Althoughwiais not instructed to view
defendant's statement with ¢iam, the jury was nonetheless
instructed to determine whetheetbtatement was made in light of
Ousley—Harps's conflicting statement$e jury was instructed with
CALCRIM No. 302 that “[i]f you detemine that there is a conflict

in the evidence, you must decigdhat evidence to believe.” In
addition, the jury was instruad with CALCRIM No. 226 that
“[y]lou may believe all or part anone of the withesses' testimony.”
CALCRIM No. 226 also instructed ¢hjury to consider “[d]id the
witness make a statement in the past that is consistent or
inconsistent with his or her tasiony” when evaluating a witness's
testimony. Instructing the jury on @&wating a witness's credibility
mitigates the prejudice from failing to give the cautionary
instruction. (Carpenter, suprl5 Cal.4th at p. 393.)

Defendant's statement was evidence of the mental element of
assault with a deadly weapon, ‘h& general intent to willfully
commit a battery, an act which has the direct, natural and probable
consequences, if successfully ngoeted, of causing injury to
another. [Citations.]’ " People v. Lee (1994) 28 Cal.App.4th 1724,
1734.) This was far from the only evidence of defendant possessing
the necessary mental element fesault with a deadly weapon. The
act of pulling on a steergy wheel of a car traveling on a freeway at
70 miles per hour is itself powerful circumstantial evidence of
defendant's intent to willfully commit a battery, and was coupled
with the uncontradicted evidence of motive, defendant's argument
with his paramour.

In light of the other instructions, the nature of defendant's
statement, and the other evidence of his guilt, it is not reasonably
probable that giving CALCRIM N. 358 would have lead to a
different result.

Johnson, 2014 WL 793582, at *4—6. Petitioner presented this claim to the California Supre
Court (Lodg. Doc. No. 7 (“Petition for Reviewat 18-27) and it was summarily denied (Lodg

Doc. No. 8 (“Order Denying Review")).

14
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1. Applicable Legal Standards

The same standards articulated in the pnevisection regardingstructional omission
and error apply here. It alsodrs noting that corpus delicti ursuant to California law, a rule
which “requires that a conviction be supporgdsome evidence which need only constitute 3
slight or prima facie showing, but must beanidition to and beyond the defendant's untested
inculpatory extrajudicial statementsPeoplev. Rivas, 214 Cal. App. 4th 1410, 1428 (Cal.App.
Dist. 2013) (internal quotation marks and citations omitted). Then, “once the necessary q\
of independent evidence is present, themddat's extrajudicial statements may then be
considered for their full value torshgthen the case on all issuebd” at 1429.

2. Analysis

This claim fails because the corpus delicti nglpurely a matter of state law and, as su
provides no basis for federal habeas reltgge, e.g., Lopezv. Allison, No. 1:11-cv-01335-LJO-
SKO, 2014 U.S. Dist. LEXIS 92701 at *19-20 (E.D.Chly 8, 2014) (noting that “California’s
corpus delicti rule is a matter of state laavid collecting cases suppagithat proposition);
Rodriguez v. Cate, No. 12-cv-753-CJC-PJW, 2013 U¥st. LEXIS 144187 at *35 (C.D. Cal.
Oct. 2, 2013) (finding that the quus delicti rule “is not groundead federal law or the federal
Constitution” and, consequently, “an alleged violawdmhis rule cannot form the basis of fede
habeas relief.”);People v. Alvarez, 27 Cal. 4th 1161, 1173 (2002)t(is undisputed that the
corpus delicti rule is not a requirement of fedléaev . . . .”). Nor can petitioner show that the
omission of this instruction “so infected the eatirial that the resulig conviction violated due
process.”Estelle, 502 U.S. at 72. The jury was instructesito the prosecution’s requirement 1
prove each fact establishing guilt beyon@dasonable doubt. Lodg. Doc. No. 2 (Reporter’s
Transcript Vol I) at 124-25, 127. Additionally, iq@Endent evidence supported the inference
petitioner acted intentionally igrabbing the car’s steering wheédl. at 40, 69.

C. Sufficiency of the Evidence

Petitioner claims that the evidence underlyigyassault with aehdly weapon convictio
is insufficient. ECF No. 1 at 12. The court of appeal rejected this claim:

i
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Defendant's final contention ihe evidence was insufficient to
sustain his conviction for assault with a deadly weapon.

“To determine the sufficiency of the evidence to support a
conviction, an appellateourt reviews the entireecord in the light
most favorable to the prosecutitm determine whether it contains
evidence that is reasonable, credilaled of solid value, from which

a rational trier of fact couldind the defendant guilty beyond a
reasonable doubt. [Citations.]Péople v. Kipp (2001) 26 Cal.4th
1100, 1128.)

A conviction for violation of section 245, subdivision (a)(1)
requires proof that the defendant: (1) willfully committed an
unlawful act which by its nature would probably and directly result
in the application of physical force on another person; (2) he was
aware of facts that would lead asenable person to realize that as

a direct, natural and probable ritsof this act that physical force
would be applied to another person; (3) he had the present ability to
apply physical force to the personafother; (4) he committed the
assault by means of force likely psoduce great bodily injury or
used a deadly weapon irethssault. (CALCRIM No. 875.)

Defendant relies orPeople v. Jones (1981) 123 Cal.App.3d 83
(Jones) andPeople v. Cotton (1980) 113 Cal.App.3d 29€¢tton ).

In those cases, the defendantgevbeing pursued by police and,
during the chases, struck veleis and injured victims.Jnes,
supra, 123 Cal.App.3d at p. 8Cotton, supra, 113 Cal.App.3d at

pp. 296-298.) InJones, the assault with a deadly weapon
conviction was reversed becauge Court of Appeal concluded
there was insufficient evidence to show Jones intended to commit a
battery. Jones, supra, 123 Cal.App.3d at pp. 96-97.) Gotton, the

trial court erred in concluding thagckless driving in violation of
Vehicle Code section 23104 “per generated a transferable intent

to commit a battery via automobile in violation of Penal Code
section 245, subdision (a).” Cotton, supra, 113 Cal.App.3d at p.
307.) Relying on these cases, aef@nt argues the evidence shows
no more than recklessness, and the evidence does not establish that
he had knowledge of the *“facts sufficient to establish that
momentarily grabbing the wheel waubrobably and directly result

in the application of physal force against another.”

NeitherJones nor Cotton is applicable to this case. Here, defendant
(the passenger) grabbed the stegwheel as the car was going 70
miles per hour on the freeway, at night, in moderate traffic. The risk
of harm to the driver and the ogants of the other vehicles on the
roadway was not the consequerafeevading an officer, but the
intended result of defendant's action. Defendant's action was not
merely reckless, it was an intent to commit an act whose natural and
probable consequence was a cardeai—the application of force

to another person as a result of defendant's act of grabbing the
steering wheel. Since the remaigpielements of assault with a
deadly weapon are uncontested, we reject defendant's contention.
Moreover bothJones and Cotton predate the Supreme Court's
decision inPeople v. Williams (2001) 26 Cal.4th 779, 790, which
altered the law of assau#flected in CALCRIM No. 875.

16
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Johnson, 2014 WL 793582, at *6. Petter raised this claim in $ipetition for review to the
California Supreme Court (Lodged Doc. No. etjffon for Review) at 27-30) which was
summarily denied (Lodged Doc. No. 8 (Order Denying Review)).

1. Applicable Legal Standards

The Due Process Clause “protects the sedwagainst conviction except upon proof
beyond a reasonable doubt of every fact necessagnstitute the crigmwith which he is
charged.”InreWinship, 397 U.S. 358, 364 (1970). Theresidficient evidence to support a
conviction if, “after viewing thesvidence in the light mostJarable to the prosecution, any
rational trier of fact could have found the egsd elements of the crime beyond a reasonable
doubt.” Jackson v. Virginia, 443 U.S. 307, 319 (1979). “[T]he dispositive question under
Jackson is ‘whether the record evidence cdukasonably support a finding of guilt beyond a
reasonable doubt.”Chein v. Shumsky, 373 F.3d 978, 982 (9th Cir. 2004) (quotieagkson, 443
U.S. at 318). Put another way, “a reviewing conaly set aside the jury's verdict on the groun
insufficient evidence only if no rational trier fe#fct could have agreed with the juryCavazosv.
Smith, 565 U.S. 1 (2011). Sufficiency of the evidewtams in federal habeas proceedings m
be measured with reference to substantive elesradrithe criminal offense as defined by state
law. Jackson, 443 U.S. at 324 n.16.

In conducting federal habeas review alam of insufficient ewdence, “all evidence
must be considered in the light stdavorable to the prosecutionNgo v. Giurbino, 651 F.3d
1112, 1115 (9th Cir. 2011).J4ckson leaves juries broad discreti in deciding what inferences
to draw from the evidence presented at triahd it requires only that they draw “reasonable
inferences from basic facts to ultimate factsCbleman v. Johnson, 566 U.S. , 132 S.Ct. 206(
2064, 182 L. Ed. 2d 978 (2012) (per curiam ) (atatbmitted). “‘Circumstantial evidence and
inferences drawn from it may be safént to sustain a conviction.’Waltersv. Maass, 45 F.3d
1355, 1358 (9th Cir. 1995) (citation omitted).

If the record supports cdidting inferences, the reviewing court “must presume — ev
if it does not affirmatively appear in the record —attthe trier of fact redeed any such conflicts

in favor of the prosecution, and studefer to that resolution.KcDaniel v. Brown, 558 U.S. 120
17
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133 (2010) (per curiam) (quotidgckson, 443 U.S. at 326). In evaluating the evidence prese
at trial, this court may not weigh confliog evidence or consider witness credibilit%yingfield
v. Massie, 122 F.3d 1329, 1332 (10th Cir. 1997). Insteadoted above, the Court must view
the evidence in th8ight most favorable to the prosecutioddckson, 443 U.S. at 319.

Juries have broad discmati in deciding what inferences to draw from the evidence
presented at trial. This courtay not “impinge[ ] on the jury’s role as factfinder,” or engage i
“fine-grained factual parsing.Coleman, 132 S.Ct. at 2065. As themtih Circuit has explained,
“[t]he relevant inquiry is notvhether the evidence excludagery hypothesis except guilt, but
whether the jury could reasonglarrive at its verdict.”"United Statesv. Mares, 940 F.2d 455,
458 (9th Cir. 1991). Undeackson, the Court need not find thtite conclusion of guilt was

compelled, only that it rationally could have been reaclia@yden v. White, 232 F.3d 704, 709¢

10 (9th Cir. 2000).

“A petitioner for a federal writ of habeasrpus faces a heavy burden when challengir
the sufficiency of the evidence used to obtastate conviction on fecd due process grounds.
Juan H. v. Allen, 408 F.3d 1262, 1274 (9th Cir. 2005). Becathsecase is governed by the An
Terrorism and Effective Death Penalty Act, tbagirt owes a “double dos¢ deference” to the
decision of the state court.ong v. Johnson, 736 F.3d 891, 896 (9th Cir. 2013) (quotBayer v.
Belleque, 659 F.3d 957, 960 (9th Cir. 2011)ee also Coleman, 132 S.Ct. at 2062 Jackson
claims face a high bar in federal habeas proogsdiecause they are seddjto two layers of
judicial deference.”);Kyzar v. Ryan, 780 F.3d 940, 943 (9th Cir. 2015) (same).

2. Analysis

The court of appeal’s rejection of this arggmhwas not inconsistent with the standard

articulated inJackson. As notedsupra, petitioner grabbed for the wheel of a car travelling

seventy miles per hour on a freeway. A rationat idact could easily@nclude that this was

an act that would probably causieysical injury to another peys by way of a high speed crash.

It must be emphasized that the prosecutionnea®bliged to prove that petitioner actually
intended to use force against same, rather it was required tbawv that petitioner acted with a

deadly weapon which, by its natumeould probably and directly sealt in the application of
18

nted

g

[=3
0




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

physical force to another persofee Peoplev. Williams, 26 Cal.4th 779, 790, 111 Cal. Rptr. 2
114, 29 P.3d 197 (2001)). The jury could reasonhblye arrived at the guilty verdict at issue
here and this claim does raattitle petitioner to relief.

D. Ineffective Assistance of Counsel

In his traverse and for the first time, petitioims that his trial and appellate counse
rendered ineffective assistance by: (1) failinghallenge the prosecution’s decision to charge
him with a felony rather than a misdemeanor; (#inigto challenge the victim’s recantation; (
raising a weak argument with respect to the toairts alleged instructional error; and (4) failir
to object to the prosecution’s vdung for the victim’s credibility and its emphasis of motive i
its closing argument. ECF No. 895-8. These various ineffeaiassistance claims will not bg

considered. First, new claims may betraised in a petitioner’s traversgacoperdo, 37 F.3d at

507. Second, petitioner already mdver a stay to allow him to exhaust these claims in state

court (ECF No. 18) and this court deniedttimotion, concluding that he had failed to
demonstrate good cause for his failure to jonesly exhaust them (ECF No. 23).

V. Conclusion

Accordingly, IT IS HEREBY ORDERED thaetitioner’s application for a writ of habeas

corpus is denied. A Certificaté Appealability shall not issue.

The Clerk is directed to enter judgnt accordingly and close the case.

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

DATED: April 19, 2018.
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