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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

ALLEN HAMMLER, No. 2:15-cv-1645-GEB-EFB P
Plaintiff,

V. ORDER AND FINDINGS AND
RECOMMENDATIONS

J. WRIGHT,

Defendant.

Plaintiff, Allen Hammler, is a state prisor@aoceeding pro se and in forma pauperis in an
action brought under 42 U.S.C. 883 Defendant J. Wright isarrectional officer. Plaintiff
generally alleges that Wright stole a box of CBaps from plaintiff's quarterly package and used
excessive force to detain him whiea accused Wright of the theft.

The following motions are pending: (1) \Whit's motion for summary judgment (ECF No.

74); (2) Wright's motion to compel (ECF No. 663) plaintiff's motion to exclude (ECF No. 67);

P

(4) plaintiff's second motion to exclude (EG®. 71); (5) plaintiff's motion to set up phone
interviews (ECF No. 70); and Y ®laintiff's motion to have Wright turn over names to court for
subpoenas (ECF No. 73).

As discussed below, upon careful review @& tacord, it is recommended that Wright'
motion for summary judgment lskenied. Further, it is ordet¢hat: (1) Wright's motion to
compel is denied; (2) plaintiff's motion to exde is denied without pjudice; (3) plaintiff's

second motion to exclude is denied withowdjpdice; (4) plaintiff'smotion to set up phone
1
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interviews is denied in partnd (5) plaintiff's motion to have Wright disclose the identities of
witnesses is granted in part.
l. Background

A. Factual Background

Plaintiff is currently incarcextted at California State Prison, Sacramento (“SAC”). At
times relevant to his second amended complaetyas incarcerated digh Desert State Prison]
(“HDSP”). ECF No. 65 at 8.

On October 20, 2014, there was a quarterly pgeldistribution in the building in which
plaintiff was housed. ECF No. 74-5 § 2; Dep. at 13-1AIright, a correctional officer at HDSF
was distributing the packages. ECF No. 74-5 1 Bt2his time, somef the inmates in the

building were outside of their cells, incling those waiting for their packagds. § 4; Dep. at

14, 17. Plaintiff walked up to the table and Wright items from the packages in his bag. ECF

No. 74-5 § 2; Dep. at 18. Wright handed himramice and plaintiff signed it. ECF No. 74-5
1 2; Dep. at 50. Wright contenttsat the invoice served to confirthat plaintiff received all the
items in the package. ECF No. 74-3 at 2.

Plaintiff left the table. Shortly thereafter, he formed the belief that Wright failed to g
him a bag of Corn Pops that the invoice listed that the package ajledly included. Dep. at
18-19; ECF No. 80 at 16.

Minutes later, plaintiff reproached the table and accu¥#dght of stealing the Corn
Pops. ECF No. 74-5 1 3; ECF No. 80 at 16; ¢f22. They had a verbal exchange. ECF N
74-5 9 3; ECF No. 80 at 16-17; Dep. at 22. Aceoaydo Wright, he told plaintiff that he
watched him put all of the items in his bag arat tthere was nothing else to give him.” ECF
No. 74-5 § 3. By contrast, plaiffi states that Wright told im that he did not have anything
coming. ECF No. 80 at 16; Dep. at 22—-23.

Wright ordered plaintiff to teirn to his cell. ECF No. 74-5 § 3. Plaintiff states that

Wright's voice was loud and aggressive whergaee this order. ECF No. 80 at 17.

! Wright lodged a hard copyf plaintiff's deposition transcript. ECF No. 75.
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Wright states that he had important reasormder plaintiff back to his cell. ECF No.

74-5 1 4. First, he states that inmates wereired|to return to their cells after receiving their

packagesld. Second, he states that he had to fitiighpackage distribution in the allotted time

to ensure that all of the inmates received their packddesrlhird, he states that other inmateg
were outside their cells and plaintiff's combatbhehavior created the rigk them joining the
altercation.Id.

Plaintiff refused to return to his cell asdt down on a nearby bench. ECF No. 74-5
ECF No. 80 at 17; Dep. at 23. Hatsts that he calmly told Wrigkthiat he was not going to lea
until he either could speak with Wright's sergeant or have his Corn Pops. ECF No. 80 at ]
at 23. By contrast, Wright statdsat he “demanded” to speak to the sergeant. ECF No. 74-
2;seeECF No. 74-5 1 5. Wright walked over to thetle. ECF No. 74-5 1 5; ECF No. 80 at

The parties’ stories diverge at tlpeint. Accordng to plaintiff,

[Wright] . . . walked up on him and [berdpwn to face level [and] began yelling
in [his] face random threats, e.g., “I'm gonna tear your house (cell) up . . ..
[Plaintiff then] placed both [of] his hands in the air over his head and held them
there as Wright yelled in his face, 8ipig on him and in his face as he yelled,
“Take it the fuck home!” . . . “Argou done?[]” [p]laitiff asked calmly, his

hands still up robbery style. “Nowltgour sergeant or do what you gotta do,”
i.e., place [him] in cuffs and escort himthe program office as is the procedure
when a prisoner refuses to return tolazk up[,] in their cell. “Either way,”
plaintiff advised[,] “I'll getto see the sergeant . . ..

It was at that time that [Wright] becarhether agitated, grabldeplaintiff up from

the bench and threw him to the groundaiiiff never once resisted[] and[,] . . .

prior to being grabbed froméhoenchl,] offered to allow Wright to cuff him, i.e.,
plaintiff asked [Wright] to take him to éhprogram office. ... [Plaintiff was]
forcefully taken to the ground/concrete hard . . . from a passive, sitting position[,] .
.. hands . . . raised to show he was no threat.

Once on the ground[,] Wrightgted his knee in plaintiffback, all of his weight
(estimated 200 Ibs.) behind it and anothiéicer . . . placed his knee in plaintiff's
neck (estimated 250 Ibs.) causing him . .hawe to at times hold his breath, being
unable to get air, [due to] the pressure upon his own 140 pound frame [that
prevented] him from expanding his stomach.. [I]t was obvious plaintiff was

not resisting at that time . . . and. at no time ever resisted.

However, . . . [Wright] was rocking his &a in plaintiff's back, his full weight
being brought to bear[,] intentionally attetimg to get plaintiff to squirm [so] that
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he could say [that] plairffiwas resisting to allow him . . . to continue applying
pressure wantonly to punigtaintiff for his verbally challenging [his and other
officers’] process of illegally taking itenfsom prisoners dung their issuing of
packages. But, plaintiff did not squirnte told [Wright] that he could not
breath[e]. [Wright] responded[,] “You should have thought about that,” and
continued to pounce on plaintifisho just stayed as stdls he could and held his
breath, [whenever] he could take in alftle time fearful that he was going to
lose consciousness. . ..

ECF No. 80 at 17-2Gee alsdep. at 2628, 32—-34.

Plaintiff has submitted the declaration of inmate Douglass Haugabook to support hi

version of the alter¢mn. He states:

[Plaintiff] was sitting down on the bench when [Wright] walked up to him and told
him to “lock up.” At this timel[,] [plaitiff] had his hands in the air over his head
and was sitting down when [Wright] gralebleim and th[rjew him to the floor. 1

saw the whole thing and [plaintiff] was not trying to stop [Wright].

ECF No. 80 at 23.

Wright, for his part, descrilsethe altercation somewhditferently. He states:

When | was about 3-4 feet away, [plaifjtstood up from the bench and stated “I
want you to put me back in my fuckiegll,” then took a step towards me, making
a stance as if he was preparing to fight.that time | felt that [plaintiff] posed a
direct and immediate threat oy physical safety. | yelled “get down,” and all
inmates in the building got down on tgeund except for [plaintiff]. | then
shoved inmate [plaintiff] in the right shaldr so that he was turned around with
his back to me but [plaintiff] was beginnibgturn back around to face me, so |
placed my left hand on his left shouldand with my right hand between his
shoulder blades, | forced [plaintiff] to the ground onto his stomach. | placed my
left knee over his left shoulder bladedagrabbed his left wrist, then ordered
[plaintiff] to put his right hand behind siback so that | could place handcuffs on
him, and he complied. | was ablehtandcuff [plaintiff] quickly, therefore no
further force was necessary. Otbéficers immediately arrived, secured
[plaintiff], and I left the building.

[Wright] did not place [his] knee in [plairitis] back or lift him up from the bench
in order to force him to the ground beca{daintiff] was already standing. . ..
Once he was on the ground, [plaintiff] neveatstl that he could not breath[e] or
that he was in pain.

ECF No. 74-5 1 6.

i

Thereatfter, plaintiff was k&n to the program office andauated for injury. Dep. at 39.
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The staff who examined him did not document any physical injatyat 41. Likewise, Wright
states that he did not witness any physical injarglaintiff and that plaatiff did not inform him
that he was injured, in pain, or neededdical attention. ECF No. 74-5 | 9.

For his part, plaintiff statekat he had a small cut on his ankle from the leg irons that
officers placed on him after the altercation. DeB9-44. He further states that his “neck wa
stiff” and he “was complaining about neck pain ECF No. 80 at 15; Dep. at 40. Additionally
he states that he suffered “agty’ and was “psychologicallydubled in dealing with almost
being suffocated to death.” Dep. at 44; ECF No. 80 at 15. Although fflatates that he was
given medication for his anxiety and “mental @amdotional trauma,” he largely declined to
discuss his alleged mental health problems during his deposition. Dep. at 45-46.

B. Procedural Background

Plaintiff filed this case in August 2015. ECF No. 1. He filed an amended complaint
November 2015. ECF No. 14. Subsequentlyigitfrmoved for summary judgment on failure-
to-exhaust antleckbar grounds. ECF No. 17. The codehied Wright's motion for summaryj
judgment. ECF Nos. 36, 40.

In December 2016, plaintiff filed a secondearded complaint. ECF No. 56. Wright
answered. ECF No. 64.

On March 3, 2017, Wright filed a motion¢dompel. ECF No. 66. Therein, he assert
that plaintiff failed to respond to the first setho$ request for production of documents. ECF
66-1 at 1. Initially, plaintiff failed to respond the motion to compel. ECF No. 69 at 1. Thus
on April 6, 2017, the court ordered him to respém the motion within twenty-one daykl. at 2.

On May 3, 2017, after the new deadline padsed, plaintiff filed an opposition to the
motion to compel, to which he attached hispanse to Wright's request for production of
documents. ECF No. 72. Plaihstates in his opposition that Wht moved to compel in bad
faith because Wright's counsel knew at the time paintiff was in a mental health facility and
lacked access to a law library and copy machideat 1-2. In reply, Wrighargues that plaintif
was served with the request in both 2015 and 20df6re he was allegedly in a facility that

lacked law library access. ECF No. 76 at 2. Funtoee, Wright states thataintiff was not in a
5
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facility that lacked law library accesster he moved to compel in March 201d. at 3.
Therefore, Wright seeks sanctions in theoant of $1,015, the alleged expenses his counsel
incurred in bringing the motion to compeét. at 3—4.

On March 6, 2017, plaintiff filed a motion éxclude. ECF No. 67. He seeks to preclu
Wright from entering his “commitment offense” at triddl. at 2.

On May 2, 2017, plaintiff filed his motidio set up phone interviews (“motion for
interviews”). ECF No. 70. Therein, he aske court to order defense counsel to arrange
telephonic interviews between him andiastes Roy Williams and Ester Burneldl. at 1. To
support this request, he states thalliams witnessed the incidentd. at 2. Further, he states
that Burnett was legally asiigy another inmate whose namiaintiff does not know around the
time of the incidentld. Therefore, he concludes, Bethis likely to know his nameld.

Plaintiff previously made at least two suelguests. ECF No. 65 at 6. The court denig
them, reasoning that he failed to show thab&e “avail[ed] himself of the process . . . in

California Code of Regulains, Title 15, § 3139, by which an inmate can correspond with

another inmate who is housed at another und.” Yet, in his motion for witness interviews, he

states that he followed 8§ 3139’s procedures by submitting CDCR 1074 forms, but that pris
officials denied his requests for corresponderte€F No. 70 at 2. He submitted the forms to
prove this assertionld. at 5-6.

Wright's counsel filed a declaration insponse to the motion for interviews. ECF No.
77. Therein, counsel states thfa litigation coordintr at SAC explained that California law
prohibits plaintiff's request to gak to the potential withessédsl. § 4 (citing Cal. Code Regs. ti
15, § 3139(f)). Further, counsel gsithat the litigation coordinattold him that a request that
satisfies § 3139(f) “would onlguthorize an inmate to cespond in writing with another
inmate,” not to “speak to an inmadéanother institution over the phondd. Therefore,
counsel urges the court to deny the motion for interviddisy 6. Counsel adds that plaintiff
“will have the opportunity to fila motion and request the attencaif incarcerated witnesses
this case proceeds to trialld.
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Plaintiff also filed a second motion to exclueddence. ECF No. 71. The basis for th
motion is the same as the first motion to exclu@a the same date, plaintiff filed a motion for
subpoenas. ECF No. 73. He asks thapWrprovide the court with the names and CDCR
numbers of the five African American inmatekawvere serving on the yard crew the day of t
incident so that the court can issue subpséoaecure their apprances at trialld. In
opposition, defense counsel asserts that the fmates have been identified by counsel. EC

No. 78, § 2. However, defense counsel only sharddplaintiff information regarding one of

the inmates because the other fdigr “not consent [to] the disclosure of any of their informatipn

to Plaintiff[, ] are unwilling to participate in thsase[, and informed her] that they did not witness

the incident in question.1d. 1 4. Defense counsel proposest, “if the Court finds it
appropriate, Defendant will disclose the namefghef] remaining four inmates to the Count,
camera for the Court to determineftifieir attendance as witnesseapgpropriate if and when thi
case [is] set for trial.”ld. § 5.
On May 5, 2017, Wright moved for summangigment. ECF No. 74. Wright argues tf
plaintiff's excessive force claimifa for the following reasons:
. The evidence shows that plaintiff received the Corn Pops. ECF No. 74-2 at
. “Plaintiff refused multiple orders to retworhis cell and adm#d that he would
have continued to refuse those orderiess his demands were met, despite the
fact that he was aware that he hatkotavenues through which he could have |
his concerns addressedd.
. Plaintiff interrupted package distribution in the presen other inmates. His
“open defiance could have easily lecatdot [and] . . . , therefore],] it was
necessary for . . . Wright to act immaigily . . . to de-escalate the situatiohd”
. Wright had to take plaintiff to theognd because he “took a stance as if he wg
preparingo fight.” Id. at 7.
. Wright “brought plaintiff to the groumadone motion and only restrained [him] ¢
the ground until he was able to place the handcuffs on him, which was quick

because, once on the ground, [p]laintiff complied with . . . Wright's orders an
7
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submitted to the handcuffsld. at 9.

. Plaintiff's assertion theright pushed his knee intoshback and forced him to
squirm, thus making it hard for him boeathe, lacks credibility. “Curiously,
[p]laintiff did not make this allegatioin his original complaint or in his 602
appealsbutinsertecthese facts for the first time his [s]econd [a]mended
[c]lomplaint, which was filed more thawo years after the incident occurredd.
at 10. “Itis difficult to believe that sh a traumatizing occumee . . . would be

completely omitted from all of [p]laintif§ prior statements about the incident.”

Id. “Tellingly, [p]laintiff admitted in his deposition . . . that he only included these

factsafterreadingabouta lawsuit in which the [p]laintiff in that case made simi
allegations.”Id.

. “Plaintiff suffered no physical injuryt l@one the *seriougodily injury

indicative of excessive forceld. at 9.

Additionally, Wright argues that he istéled to qualified immunity because he “acted
reasonably and complied with protocold. at 10. To support thisgument, he states that “a
reasonable official in [his] postth would not know that using a mamal amount of force to gair
compliance with an order when faced with an imemt threat of harm to himself, the inmate,
staff, and other inmates in that setting, was unlawfld.”at 11.

Plaintiff has opposed Wright's motion forramary judgment. ECF No. 80. Generally
he argues that Wright’s force wascessive because he was passisebted with his hands in tl
air when Wright allegedly threw him to the grousnatl forcefully kneeled on his back to the pc
that he could barely breathéd. at 3—4. Further, platiff argues that some of the remarks that
Wright made during the alteroan indicate that his actions weemalicious and sadistiSee id.
at 7. Finally, he asserts that Wright doesemby qualified immunity because “no reasonable
officer would have believed that using forceapassively seated pois with his hands up in
placation was lawful.”ld. at 11.

Wright's reply is similar in substance bess motion for summary judgment. Yet he

contends that additional evidencasts doubt on the credity of plaintiff's assertion that “he
8
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could not breathe when . . . restrained . . . erflttor.” ECF No. 81, a4. Likewise, he notes
that inmate Haugabook’s declaration “makes notroarof any use of force on [p]laintiff other
than [him] being taken to theofbr, which is not in dispute.fd.

Il. Standard of Review

Summary judgment is appropriate when ther@mo genuine disputas to any material
fact and the movant entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a). Summary
judgment avoids unnecessary trials in cases intwthe parties do not dispute the facts relevg
to the determination of the issues in the cas@ which there is insufficient evidence for a jury
to determine those facts in favor of the nonmov&@rawford-El v. Britton 523 U.S. 574, 600
(1998);Anderson v. Liberty Lobby, Ine77 U.S. 242, 247-50 (198®&w. Motorcycle Ass'n v.
U.S. Dep'’t of Agric.18 F.3d 1468, 1471-72 (9th Cir. 1994). bsttom, a summary judgment
motion asks whether the evidence presents agiffidisagreement to require submission to
jury.

The principal purpose of Rule 56 is to iselahd dispose of factually unsupported clai
or defensesCelotex Corp. v. Catretd77 U.S. 317, 323—-24 (1986). Thus, the rule functions
“pierce the pleadings and to assess the proofder to see whether there is a genuine need
trial.”” Matsushita Elec. Indus. v. Zenith Radio CoA¥5 U.S. 574, 587 (1986) (quoting Fed.
Civ. P. 56(e) advisory committee’s note on 18@3ndments). Procedurally, under summary
judgment practice, the moving pafldgars the initial rggnsibility of preseting the basis for its
motion and identifying those portions of the redogether with affidats, if any, that it
believes demonstrate the absence @ér@uine issue of material fadCelotex 477 U.S. at 323;
Devereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir. 2001) (emda If the moving party meets
its burden with a properly supported motion, Itiieden then shifts to the opposing party to
present specific facts that show there isugee issue for trial. Fed. R. Civ. P. 56(&derson
477 U.S. at 248Auvil v. CBS “60 Minutés 67 F.3d 816, 819 (9th Cif.995) (per curiam).

A clear focus on where the burden of proof liesoathe factual issue in question is cru¢

to summary judgment procedures. Depending ochwparty bears that burden, the party see

summary judgment does not necessarily needibanit any evidence of its own. When the
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opposing party would have the burden of prooaathspositive issue at trial, the moving party
need not produce evidence whiokgates the opponent’s clairSee, e.gLujan v. Nat'| Wildlife
Fed'n, 497 U.S. 871, 885 (1990). Rather, the moyagy need only point to matters which
demonstrate the absence of a geaunaterial factual issué&see Celotexd77 U.S. at 324
(citation omitted) (“[W]here the nonmoving pasyll bear the burden of proof at trial on a
dispositive issue, a summary judgment motioty mperly be made in reliance solely on the

pleadings, depositions, answers to interrogatpaed admissions on file.”). Indeed, summary

judgment should be entered, afselequate time for discovery and upon motion, against a party

who fails to make a showing sufficient to estdblise existence of an element essential to thg
party’s case, and on which that party will bear the burden of proof at$ea.idat 322. In such
a circumstance, summary judgment must be gratgedong as whatever isefore the district
court demonstrates that the stamdi@r entry of summary judgmerds set forth in [Rule 56(a)],
is satisfied.” 1d. at 323.

To defeat summary judgment the opposing paatgt establish a genuine dispute as tq
material issue of fact. This engatwo requirements. First, thespiute must be over a fact(s) th
is material, i.e., one that makes #eatence in the outcome of the cagederson477 U.S. at
248 (“Only disputes over factsahmight affect the outcome tife suit under the governing law
will properly preclude the entry of summary judgm8ntWhether a factual dispute is material
determined by the substantive law bqgble for the claim in questiond. If the opposing party
is unable to produce evidence sufficient to estalalistquired element of its claim that party fe
in opposing summary judgment.AJ complete failure of proofoncerning an essential elemer
of the nonmoving party’s casecessarily renders allredr facts immaterial.'Celotex 477 U.S.
at 323.

Second, the dispute must be genuine. Inroetéeng whether a factual dispute is genui
the court must again focus on which party beéhe burden of proof ahe factual issue in
guestion. Where the party opposingnsnary judgment would bear therden of proof at trial o
the factual issue in dispute attparty must produce evidensafficient to support its factual

claim. Conclusory allegations unsupported biglence are insufficient to defeat the motion.
10
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Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Ratllee opposing party must, by affida
or as otherwise provided by Rule 56, designaseifip facts that show #re is a genuine issue
for trial. Anderson477 U.S. at 248evereaux263 F.3d at 1076 (citations omitted). More
significantly, to demonstrategenuine factual dispute theidgnce relied on by the opposing
party must be such that a reasonable juguld return a verdict for [him] on the evidence
presented.”Anderson477 U.S. at 248, 252. Absent any such evidence there simply is no 1
for trial.

The court does not determine witnessddbility. It believes the opposing party’s
evidence and draws inferences mfasrably for the opposing partysee idat 249, 255;
Matsushita 475 U.S. at 587. Inferences, howevee, ot drawn out of “thin air,” and the
proponent must adduce evidence of a factuadipate from which to draw inference&m. Int’l
Grp., Inc. v. Am. Int'l Bank926 F.2d 829, 837 (9th Cir. 1991) (Kiezki, J., dissenting) (citing
Celotex 477 U.S. at 322). If reasonable minds daliffer on material fastat issue, summary
judgment is inappropriateéSee Warren v. City of Carlsbasi8 F.3d 439, 441 (9th Cir. 1995). (
the other hand, the opposing party “must do nioa@ simply show that there is some
metaphysical doubt as to the material facts .\Where the record taken as a whole could not
a rational trier of fact to finébr the nonmoving party, there is fgenuine issue for trial.”

Matsushita 475 U.S. at 587 (citation omitted). Iratlcase, the court must grant summary

judgment.
lll.  Analysis
A. Motion for Summary Judgment

1. Discussion—Excessivieorce

“When prison officials use excessive forcaagt prisoners, they violate the inmates’
Eighth Amendment right to be free from cruel and unusual punishméfearhent v. Gome298
F.3d 898, 903 (9th Cir. 2002). To establistlaam for excessive force based on a prison
official’s use of force during a prison disturbantteg plaintiff must show that the officer applie
the force maliciously and sadistically to cause harm rather than in a good-faith effort to mg

or restore disciplineHudson v. McMillian 503 U.S. 1, 6 (1992). Courts consider the followir
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nonexhaustive list of factors to determine whethprison official’s usef force during a prison
disturbance is malicious and sdutis“[1] the need for applicatn of force, [2] the relationship
between that need and the amount of foreelu] the threat reasably perceived by the
responsible officials, and [4] any efforts madedmper the severity of a forceful responskl’
at 7 (citation omitted). Further, courts may consider “the extent of injury suffered by [the]
inmate.” Id.

Here, believing plaintiff's evidence and construing it favorably, a reasonable jury co
find that Wright maliciously and sadisticallyagforce to harm him. Regarding factor one,
plaintiff, as a percipient witness, states thatvas seated passively with his hands up when
Wright grabbed him from the bench and forcefaliyew him to the concrete floor. Furthermof
Wright concedes that he dmbt resist detention once on tip@und. ECF No. 74-2 at 9. Thus,
while the facts are disputed,afjury credits plaintiff's testimny, he posed no imminent securit
threat and did not resist detemti At best, then, Wright needed to use only minimal force to
detain him. Consequentlgdtor one strongly favors him.

For similar reasons, factor two strongly favptaintiff. Because there was, at best, a
minimal need for force, Wright's snatching plgififrom the bench and throwing him to the flo
was a disproportionate response. Likewisggadnse plaintiff did naesist once on the ground,
kneeling down on him such that he struggletreathe was a disproportionate response. Tht
on plaintiff's version of the factshe magnitude of Wright's foe was grossly dispportionate tg
its need.

Factor three, likewise, favors plaintifAlthough he initiallydisrupted the package
distribution and acted defiantly, s&ates that he had takenesatand put his hands up before
Wright allegedly lifted him ofthe bench and threw him down. Mt notes that plaintiff said
“do what you gotta do” when he was sitting dovCF No. 81 at 2. This fact, he believes,
shows that plaintiff was still belligent at that time. However, plaiff states that he calmly sai
“Now call your sergeant or do \vahyou gotta do.” ECF No. 80 at 18. This statement, in his
words, meant to “place [him] in cuffs and escort him to the program office” so that he coulg

the sergeant about hidegation of theft.See id. Therefore, drawing ateasonable inferences i
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his favor, he did not pose a secutityeat when Wright detainedrhi Thus, on his version of th

facts, it was unreasonable for Wright to percdiigeactions as threatening. Again, it will be for

the trier of fact to resolve theredibility of the conflicting witneses. That cannot be determing
on summary judgment.

Factor four also favors plaiffti While it is undisputed that heefused to return to his ce

his evidence does not indicate thétight tried to temper his use of force. For instance, there i

no indication that Wright warned plaintiff that tias going to take him down if he did not retu
to his cell. Nor is there any indication tWdtight used less forceful measures (e.g., standing
plaintiff up from the bench and handcuffing him iatlposition). Ratheplaintiff states that,
after he said “Now calfour sergeant or do what you godta,” Wright grabbed him and threw
him down in one “sequence” or “swoop.” et 28, 33. Wright suggests that his taking
plaintiff down in one swoop shows thag did not use excessive forceeeECF No. 74-3 at 3.
However, coupled with plaintiff's other eviden@ejury could reasonably infer from this action
that Wright's takedown was violent. Aaciingly, factor four favors plaintiff.

Yet the last factor, the extent of the inyjustrongly favors Wght. Granted, plaintiff
states that his neck was stiff and in pain afteriticident. However, thigssertion is vague and
he has not submitted any medical evidence to substantiate his alleged neck injury. He als

that the incident caused himxety and unspecified mental health problems that required

medication. But he did not submit evidence to suttistee these injuries and, in fact, refused to

discuss them in reasonable detail during his depaositirue, he states that he had a small cu

his ankle from the leg irons that officers placedhim after the altercation. However, this

alleged injury did not result from the actianscontroversy (i.e., taking him down and kneeling

on him). Accordingly, the fifth factor weighs in favor of a finding taight’s force was not
excessive.

But the fact that the fifth factor weighgavily in Wright's favor does not dispose of
plaintiff’'s excessive force clainiAn inmate who is gratuitousligeaten by guards does not los
his ability to pursue an excessifggce claim merely because he has the good fortune to esc:

without serious injury.”Wilkins v. Gaddy559 U.S. 34, 38 (2010) (per curiam). Rather, the
13
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“[t]he ‘core judicial inqury,” . . . [is] . . . ‘whether forcevas applied in a good-faith effort to
maintain or restore discipline, or mabaisly and sadisticalljo cause harm.”1d. at 34 (quoting
Hudson 503 U.S. at 7). No one of tiudsonfactors is dispositivesee503 U.S. at 7, and the
other four factors counsel firmly in favor affinding that Wright's force was excessive.
Moreover, plaintiff states that Wright screanatdim, spit in his face, and made antagonizing
remarks right before throwingrito the concrete floor andgssing his weight down on him.
These factual assertions, coupleth plaintiff's other evidencesupport a reasonable finding th
malice and sadism motivated Wright's actiong, angood-faith effort to restore disciplin8ee
Johnson v. Blauka#53 F.3d 1108, 1113 (8th Cir. 2006) (summary judgment to guard imprg
where “[t]he factors outlined iHudson. . . could be weighed by a trief fact in favor of [the
plaintiff] or the officers, and a jury could find thimrce was applied to [the plaintiff] maliciousl
and sadistically”).

Wright's counterarguments lack merit. Wrigltgues that he had take plaintiff down tg
restore order and prevent the conflict from spregdd the inmates who wecaitside their cells.
The court agrees that Wright was entitled tosm®e force to subdue plaintiff because he refy
to return to his cell. Further, the court agriesg obviating a larger alteation was a legitimate
penological objectiveSee Hudsarb03 U.S. at 6 (ellipsis in original) (citation omitted)
(“[Prison] administrators . . . should be acamtdvide-ranging deference in the adoption and
execution of policies and practicestlin their judgment are neededpreserve internal order a
discipline and to maintain institutional security.’llowever, the issue is whether Wright's forg
was excessive. Believing plaintiff's evidence aodstruing it favorably, eeasonable jury coul
so find.

Furthermore, Wright contends that pléintvas standing up and taking a fighting stanc
which he believes necessitated &isions all the more. He adds that he used only minimal fq
to subdue plaintiff because he took him togheund in one motion and only briefly restrained
him once there. But these arguments takegkit's version of the facts for granted and are
dependent on a finding that plaintiff’'s testimony is not believable. On summary judgment,

however, plaintiff's evidencés to be believed.”Anderson477 U.S. at 255. To reiterate,
14
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plaintiff states that he was seated with his hands up when Wright grhlshérom the bench an
threw him to the floor. He also states tleaten though he was compliant, Wright kneeled on
so hard that he could barely breathe. T must resolve these geine factual disputes.

Additionally, Wright argues it plaintiff's assertion thate kneeled on him hard enoug
to restrict his breathing lacks credibility. Beualuating the credibility of plaintiff's factual

assertions is “a jury function[.]l1d. Moreover, the basis for thisgarment is that plaintiff did no

make this assertion until late in the litigatiewen though he had prior agpunities to do so (e.g.

prior complaints). This omission, Wright argues, proves that the stateokscredibility. But
the fact that plaintiff did not initially revealery factual allegatiorupporting his claim does ng
compel the conclusion that subsequent facliegations supporting the claim are untrue.
Wright counters that plaintiff aditked at his deposition that he didt add the allegations until |
read about lawsuits in which the plaintiff megdnilar allegations. However, Wright misreads
plaintiff's deposition testimonyConstruing his evidence favduy, a better reading of the
relevant testimony is that: (1) Wright forc#jukneeled on him and made it hard for him to
breathe; (2) plaintiff did nahink that he had to plead this fdotstate a claim; and (3) he had &
better recollection of the event lat8eeDep. at 85-88. In any event, credibility determinatio
are jury functiong.

For these reasons, a reasonglnie could find that Wrightmaliciously and sadistically
used force on plaintiff to harm him. Accandly, Wright's motion for summary judgment shot
be denied.

2. Qualified Immunity

Wright argues that qualified immunity shieldsnifrom plaintiff's excessive force claim,
He is mistaken.

Qualified immunity protects government offds from liability for civil damages where
reasonable official would not have known tha twnduct violated a clearly established right.

Anderson v. Creightqrt83 U.S. 635, 638—-39 (1987). Irsodving questions of qualified

2 Wright also contends that the evidenhews that plaintiff received the Corn Pops.
Whether plaintiff actually received the Corn Pops, @esv, is largely immaterial to the analysi
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immunity, “courts engage in a two-pronged inquiry.dlan v. Cotton134 S. Ct. 1861, 1865
(2014) (per curiam). “The firgtsks whether the facts, takerthe light most favorable to the
party asserting the injury, . . . show tH&a@r's conduct violated a federal rightld. (citation
and bracketing omitted). “The second prongasks whether the right in question was clearly
established at the tingd the violation.” Id. at 1866 (citation omitted).

A right is “clearly establishedihen “the contours of the right [are] sufficiently clear th
a reasonable official would understand tivaat he is doing viates that right.”Anderson 483
U.S. at 640. Clearly establishkzdv should not be defined “at aghi level of generality”; rather,
it “must be particularized to the facts of the casé&/hite v. Pauly137 S. Ct. 548, 552 (2017)
(per curiam) (citation omitted). While this stiard does not require “asmadirectly on point,”
Ashcroft v. al-Kidgd563 U.S. 731, 741 (2011), courts typigahould identify analogous cases,
i.e., ones in which prison offials “acting under similar citenstances” violated the Eighth
AmendmentWhiteg 137 S. Ct. at 552. To be analogous, however, the case need not be
“materially similar.”

In the Ninth Circuit, to assess whether a rightlearly establishte courts first look to
“Supreme Court and Ninth Circuit law exiggi at the time of the alleged acCmty. House, Inc.
v. City of Boise623 F.3d 945, 967 (9th Cir. 2010) (citation omitted). Absent binding preceq
courts should consider aklevant decisional lawCapoeman v. Ree@54 F.2d 1512, 1514 (9th
Cir. 1985). Unpublished cirduand district court decisns inform the analysisBahrampour v.
Lampert 356 F.3d 969, 977 (9th Cir. 200&yug v. Lutz 329 F.3d 692, 699 (9th Cir. 2003).

The Supreme Court has edislhbed that, to quell a prisatisturbance, a correctional
officer may not use force maliciousiynd sadistically to cause harMchitley v. Albers475 U.S.
312, 320-21 (1986) (citation omittedjudson 503 U.S. at 6)effers v. Gome267 F.3d 895,

910 (9th Cir. 2001) (per curiam) (citatioomitted) (“The Eighth Amendment protections

% Hope v. Pelzer536 U.S. 730, 739 (200Xee alsdBrosseau v. Hauge43 U.S. 194,
199 (2004) (per curiam) (stating that, “in an @us case,” general legstndards may clearly
establish law “without a body @élevant cases” (citinglope 536 U.S. at 738))Giebel v.
Sylvester244 F.3d 1182, 1189 (9th Cir. 2001) (citationitbed) (“[E]ven if there is no closely
analogous case law, a right can be cleeshablished on the basis of common sense.”).
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afforded inmates during violent prison disturbances have been delineated by the Supreme
on numerous occasions.”). Likewise, the Ninth Qiirbas established thdbrce is only justified
when there is a need for forceBlankenhorn v. City of Orangd85 F.3d 463, 481 (9th Cir.
2007). Thus, “officers [usually may not] use excesgorce on an arrestee after he or she ha
surrendered, or is otherwise helpless . .Bdrnard v. Las Vegas Metro. Police De8t0 F.
App’x 990, 992 (9th Cir. 2009) (unpublished memorandum) (clteigonde v. County of
Riverside 204 F.3d 947, 961 (9th Cir. 2000)).

Consistent with these principles, the NintmaDit has established that violently tackling
or taking down a compliant plaifftin a manner that poses a riskharm constitutes excessive
force. Blankenhorn485 F.3d at 478, 481 (reasbiejuror could concludéat officers’ force
was unreasonable where they gang tackled relgtoalm trespass suspect who did not active
resist arrestj. The Ninth Circuit has also establishedithfficers use excessive force when th
press their weight down on compligaiaintiffs and restrict theioreathing, thus subjecting then
risk of suffocation.Drummond ex rel. Drummond v. City of Anahed#3 F.3d 1052, 1061 (9th
Cir. 2003) (reasonable officers would have knowat ttrushing passive, @me plaintiff “against
the ground by pressing their weight on his naalt @rso [] and continuing to do so despite hig
repeated cries for air” constituted excessive fordeBarlow v. Groungd943 F.2d 1132, 1135-

36 (9th Cir. 1991) (reasonable juror could find ttaakling an arrestee from behind and apply

* See alsdMleredith v. Erath342 F.3d 1057, 1061 (9th Cir. 2003) (reasonable jury co
find that federal agent used excessive forcersgjauspect who only passively resisted arrest
where,inter alia, he grabbed her by her aransd threw her to the groun@antos v. Gate287
F.3d 846, 853-54 (9th Cir. 2002) (reasonable juryatfint officers’ force excessive where thg
threw suspect to the ground and broke his ladick he dropped to his knees with his hands
behind his head)losfan v. IndochineNo. 09—cv-07904, 2012 WL 113371, at *9 (C.D. Cal. J
13, 2012) (reasonable jury could find that officesed excessive force when they “physically
grabbed plaintiff, forced him to the ground, anddheuffed him” and plaintiff testified that he

was not resistingiVoodward v. City of Menlo Pario. C 09-3331 SBA, 2011 WL 810702, at

*6 (N.D. Cal. Mar. 2, 2011) (esonable jury could find thafficer’s force was unreasonable
where,inter alia, officer tackled plaintiff after h&aised his hands and surrenderedgwman v
San Joaquin Delta Cmty. Coll. DisNo. 09—cv—-0344, 2010 WL 2179964, at *4 (E.D. Cal. Mé
27, 2010) (most alterations in original) (citatiamaitted) (“Taking [the] allegations as true, [th
officer] used unreasonable force againstifjiti] by dragging him to the ground and pinning

him there because [he] posed no danger to theeosfi [and] did nothing to provoke them . . . .|).
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an “extremely punishing pain compliance haldhis back for accidentally knocking down
protestor’s sign was excessive).

Here, taking the facts in thight most favorable to platiff, Wright maliciously and
sadistically threw him down arldheeled on his back to harm hingt to restore order. Again,
plaintiff states that he was calmly seated with his hands up when Wright accosted him, be
him, and violently detained him, whiahcluded mocking his cries for aiSee suprat 3—4.
And, as the preceding cases shwight's alleged forceful tackling of plaintiff and heavily
kneeling on him when he was passive and premmreasonable condudndeed, Wright
acknowledges that, “[h]ad [plaintiff] remainedaded on the bench when [he] approached hin
.. . [he] would have simply handcuffed [himhile he was seated.” ECF No. 74-5 | 7.

Wright argues that “a reasonable officiallms] position would not know that using a

minimal amount of force to gain compliance withader when faced witan imminent threat of

harm to himself, the inmate, staff, and othenates in that setting, waslawful.” ECF No. 74
at 11. Again, however, this argument takes Wrigh¢'ssion of the facts fagranted. In resolving
guestions of qualified immunity summary judgment, the court muagke the facts “in the light
most favorable to the party asserting the injury[[plan 134 S. Ct. at 1865. Accordingly,
Wright does not enjoy qualified immunity.

B. Motion to Compel

Wright’s motion to compel is denied. The retoeflects that, albetardily, plaintiff gave
Wright the documents that he sought. Thertalso denies Wriglstrequest to impose
sanctions. While plaintiff tardily producedetllocuments, Wright has not argued, much less
shown, that the tardy production prejudiced him.ré&dwer, plaintiff is anndigent inmate. ECF
No. 4. Under these circumstancesiering him to pay sanctiomsuld not serve the ends of
justice. SeeFed. R. Civ. P. 37(a)(5)(A)(iii). As aselt, the court denies Wright's motion to
compel.
1
1
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C. Motion to Exclude

Plaintiff’'s motion to exclude ign essence, a motion in limine to preclude Wright from
using his conviction as evidence at trial. tAis motion is premature, it is denied without
prejudice.

D. Second Motion to Exclude

The court denies, without prejudice, this matfor the same reasons that it denied the
first such motion.

E. Motion for Subpoenas

The requests in plaintiff’s motion for subpoeiaas granted in parha denied in part.
The court will not issue any subposrat this time because trialdaot been set and plaintiff hg
yet to substantiate hassertion that the inmates witnessegldhercation. Therefore, at this
stage, plaintiff has not shownathit would be apmpriate to subpoenaifdrial any of these
inmates.

However, it appears that the names and€C&mhumbers of these inmates should have
been disclosed to plaintiff during discovery.rHwat reason, the court reconsiders its March 2
2017 order denying as moot this portmfrplaintiff's motion to compel.SeeECF No. 65
(deeming plaintiff's request moot in light of dafiant’'s agreement to disclose the identities o
the inmates to plaintiff pending their consent tolsdisclosure). Upon reconsideration, the cq
is not persuaded that disclositing identities of these four potential witnesses, absent their
consent, would be inappropriat8ee Fields v. BanueloNo. 1:09-cv-1868-SKO, 2012 U.S. Di
LEXIS 97701, at *14-15 (E.D. Cal. July 13, 2012péfendant’s assertion that identifying by
name the inmates who occupied the two cells teeRiaintiff on the two relevant dates in June
2006 would somehow jeopardize the safety and seaifritye institution, the inmates, or staff i
unsupported by any specific evidence. In as much inmates can and do learn one another
at every turn during their incar@ion, it is simply not a perssi@e assertion. If there is
additional reason for concern, ithaot been presented hereHpward v. DeAzeved®o. 1:11-
0101-AWI-SKO, 2013 U.S. Dist. LEXIS 168365, at *(.D. Cal. Nov. 26, 2013) (“Informatio

regarding eye and ear witnesses is clearly stitpatiscovery, and Defendant James’ objectio
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do not suffice to prevent disclosure.”). AsHieldsandHowardno persuasive reasons has be
presented to withhold the identity of the vasises in question her&hus, defendant shall
provide plaintiff with the names and CDCR nunsbef the four inmates within 14 days of the
date of this order. If and when the court issues a pretrial order, it will detail the procedures
which plaintiff may obtain subpoes&o secure the attendance of any incarcerated witnesses
trial.

F. Motion for Interviews

In his motion for interviews, plaintiff askke court to order defense counsel to arrang
telephonic interviews between him and inmateyg R/illiams and Ester Burnett. ECF No. 70 §
1. Williams allegedly witnessed the incideid. at 2. Burnett allegediyas legally assisting ar
inmate whose name plaintiff does not know around the time of the incidentherefore,
plaintiff contends, Burnett ikkely to know his nameld.

The court denies this motion in part with respect to Williams. California law prohibit
inmates from placing “a call to an inmate ay ather facility.” Cal. Code Regs. tit. 15, 8§
3282(c)(7);seeid. 8 3139(f). Therefore, the court will not authorize plaintiff to call Williams.
However, plaintiff states that Williams witnessie altercation, and the record reflects that
defense counsel has contacted inmates on befhalihintiff regardng discovery matters.
Accordingly, the court will direct defenseunsel to contact Williams and ask whether he
witnessed the incident and is willing to partedi@ in the case. Further, upon obtaining this
information, defense counsel must pawit to the court and plaintiff.

By contrast, the court denies this motion il With respect to Burnett. Plaintiff does ng
state that Burnett witnessed the incident. Funtioge, the vague and cdasory assertion that
Burnett was legally assisting an inmate wHegedly witnessed the ¢rdent does not create a
reasonable likelihood that Burnettlloe able to identify thisleeged inmate. Thus, because its
burden greatly outweighs its &ky benefit, the court denidlsis discovery requesSeeFed. R.
Civ. P. 26(b)(1).
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IV.  Conclusion

Accordingly, IT IS HEREBY ORDERED that:

1. Wright’'s motion to compdECF No. 66) is denied;

2. Plaintiff's motion to exclude (ECRo. 67) is denied without prejudice;

3. Plaintiff’'s second motion to exclude (EGIB. 71) is denied without prejudice;

4. Plaintiff’'s motion for interviews (ECF No. Y& denied in part, with the result that
defense counsel must contact inmate Williams as specified in this order; and

5. Plaintiff’'s motion for subpoenas (ECF No. ¥8yranted in part. As a result, within
fourteen days of the entry of this order, Wright must disclose to plaintiff the names and CO
numbers of the four inmates in question.

Further, it is RECOMMENDED that Wright'siotion for summary judgment (ECF No.
74) be denied.

CR

These findings and recommendations will blensiited to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. €document should be captioned
“Objections to Magistrateudlge’s Findings and Recommendas.” Any response to the
objections shall be filed and serwetthin seven days after sereiof the objections. Failure to
file objections within the specified time may waihe right to appeal the Birict Court’s order.
Turner v. Duncan158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153, 1157 (9th
Cir. 1991).

Dated: November 28, 2017. W%ﬁ__\
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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