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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 JOHN GRESCHNER, No. 2:15-cv-1663 MCE AC P
12 Plaintiff,
13 V. ORDER
14 CALIFORNIA DEPARTMENT OF
15| REHABILITATION, et al.
16 Defendants.
17
18
19 Plaintiff is a former Califorra state prisoner currently incarated in Colorado. Plaintiff
20 | proceeds pro se and in forma pauperis with this civil rights action challenging the quality of the
21 | medical care he received dugihis prior incarceration at Highesert State Prison (HDSP), undler
22 | the authority of the California Department@drrections and Rehabilitan (CDCR). Currently
23 | pending is plaintiff's combined motion fteave to amend the operative First Amended
24 | Complaint (FAC), and for appointment afunsel._See ECF No. 41. Defendant Rohlfing
25 | opposes the motion. ECF No. 44. For the reaswidollow, the undersigned denies the motion
26 | as to both matters.
27 Plaintiff seeks leave to amend the opera®& (ECF No. 15), as previously screened| by
28
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the court (ECF No. 18), to add defendants “Jddme Does.” ECF No. 41. Under the Federa
Rules of Civil Procedure, a g may amend its pleading upaale of court, which should be
freely given “when justice so requires.” Fed(v. P. 15(a)(2). Aftethe filing of responsive
pleadings, as here, “leave to amend shoulgraeted unless amendmevuld cause prejudice
to the opposing party, is sought in bad faittfutde, or creates undue delay.” Johnson v.

Mammoth Recreations, Inc., 975 F.2d 604, 60 (©@r. 1992) (citation omitted).

Putative defendants CDCR Secretary adBdSP John/Jane Doewfere previously
dismissed from this action. See ECF Nos. 18,88ting plaintiff's broad allegations in the FAC
that the “Secretary of CDCR and HDSP persomeke deliberately indiffrent to my serious
medical needs, denied me due process of laagdal protection of thews by contracting with
Banner-Lassen Medical Center to provide pléistmedical care, ECF dl 15 at 6, this court
recommended dismissal of the CDCR Secrefidntified as “Secretary John Doe”) because
“the wide-ranging injunctive reliesought by plaintiff [] cannot reasably be implemented by the
CDCR Secretary?” ECF No. 18 at 7-8 (citation omittedYhis court also recommended the
dismissal of defendants “HDSPrpennel,” including potential supgsorial defendants, as “too
broad to identify appropriate fadants, because liabilityqeires an alleged affirmative
connection between the conduct challenged andfggalyi identified ddendants.” _Id. at 8
(citations omitted). The district judge adopthd undersigned’s reconamdations and dismissed
these defendants. ECF No. 23.

Plaintiff now asserts that “John/Janed3bshould be named in a Second Amended
Complaint as “the culpable parties . . . untd tompletion of the Discovery process, which will
clearly illustrate the culble parties.” ECF No. 41 at 2. Piff's request iswithout merit for
the reasons noted above. Moreover, the screemdey expressly left open the possibility of
amending the complaint “upon further developnudrihe record” that may reveal specific

additional defendants and/or ¢ted. ECF No. 18 at 7 n.5. Faer, naming Doe defendants,

1 Plaintiff sought “injinctive relief restraining CDCR & emptees [&] agents from hiring or
contracting with any medical ddity or medical provider whout first ensuring that said
contracted agents were competent to providdrématment & care in accovdth the US Const.
Amdt 8 mandates, and all requirements olifGania state laws.”ECF No. 15 at 9.
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particularly without specific chgimg allegations, iglisfavored in the Ninth Circuit. See

Gillespie v. Civiletti, 629 F.2d 637, 642 (9th C11980). If, through discovery, plaintiff can

specifically identify a defendant whom he nownsiders “Doe,” agaihsvhom he can clearly
allege a cognizable claim, plaintiff may therls¢éeave of court toddl the named defendant an

claim. See Wakefield v. Thompson, 177 F.3d 1160, 1163 (9th Cir. 1999); Brass v. County

Angeles, 328 F.3d 1192, 1195-98 (9th Cir. 2003)t tRese reasons the undersigned finds thag
plaintiff's proposed amendment tife FAC would be futile anttherefore not required by the
interests of justice. Fed. R.\CP. 15(a)(2). Therefore, plaif's motion for leave to file a
Second Amended Complaint will be denied without prejudice.

Plaintiff also requests, for thecgmd time, appointment of coungePlaintiff's prior
request, filed May 8, 2020, ECF No. 38, was demigbout prejudiceon May 27, 2020, ECF N
40. Plaintiff's instant request warepared prior to the cowgtMay 27, 2020 ruling. The reaso
for the instant request are nearly identical to ¢hdentified in plaintiff's former request — alleg
complexity of case, lack @fccess to the prison library duethe COVID-19 quarantine, and
inability to communicate directly with defenseucsel. _See ECF No. 40 at 3-4. Plaintiff adds
that he is unable to emaéfense counsel and must rely “snail mail,” and that being
incarcerated makes it more difficult to conduccdivery. _Id. at 3. Tése several factors are
shared with most prisoners and do not,ef@e, establish “exceptional circumstances”
warranting the appointment of counsel. In additialthough the court is unable at this junctuf

to assess the likelihood of plaintiff's successthe merits of his claims, plaintiff has

2 Plaintiff was previously informed of thelfowing legal standards faonsidering a prisoner’s
request for appointment abunsel in a civil rights action. Digtt courts do not have authority
require arattorney to represent an indigent prisoimea civil rights cas. Mallard v. United
States District Court, 490 U.S. 296, 298 (1989) Although theatisburt may request the
voluntary assistance of counsel guant to 28 U.S.C. § 1915(e)(f)is is appropriate only in
certain “exceptional circunehces.”_Terrell v. Brewef35 F.2d 1015, 1017 (9th Cir. 1991);
Wood v. Housewright, 900 F.2d 1332, 1335-36 (9th £990). When determining whether

“exceptional circumstances” exishe court must consider plaiffis likelihood of success on the

merits as well as his ability to articulate hisiria pro se in light of the complexity of the legal
issues involved. Palmer v. Valdez, 568d965, 970 (9th Cir. 2009). The burden of
demonstrating exceptional circumstances is opkhatiff. 1d. Circunstances common to mos
prisoners, such as lack ofjl education and limited lalrary access, do not establish
exceptional circumstances supportagpointment of counsel. Id.
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demonstrated that he is fultapable of articulating and pursg his claims pro se, including
discovery.

Plaintiff's citation to Agyeman v. Cor€orp. of America, 390 F.3d 1101, 1103-04 (9th

Cir. 2004),_cert. denied sub nom Gerber gy&man, 545 U.S. 1128 (2005), is unhelpful. In

Agyeman, the Ninth Circuit ruled that thengplexity of that case was an exceptional
circumstance warranting appointment of cainsAgyeman was a federal civil immigration
detainee who had been incarcerdteda period of seven years whiea was fully shackled for
transport to an emergency medical facility whalpparently suffering from cardiac arrest, then
“restrained in an unnatural position in a lockelll @ed fastened to a bddr . . . [a]t least 12
hours.” Plaintiff, who was barely conscious, Wwascked to the floor byfbicers for refusing to
comply with an order ahsuffered physical injuries. The @t of Appeals found that plaintiff's
claims against the Corrections Corporation is@mployees “had a triple complexity” on the

following grounds:

First, to the extent that gyeman sought to hold Corrections
Corporation itself liable, the caseuld not be brought under Bivens,
since Corrections Corporation is a private corporation.
Alternatively, he could have suecdethorporation dirdty in tort and

he could have sought injunctive edli Agyeman would have had the
option of bringing this suit agnst Corrections Corporation by
joining the latter as defendant in the suiinder the Federal Tort
Claims Act and requesting the distrocturt to exercise supplemental
jurisdiction over this defendante&ond, to the exterthat Agyeman
sought recovery from individuaémployees of the Corrections
Corporation, the case had to brouigk a Bivens action. Third, to

the extent that Agyeman's status as a person being held on
noncriminal charges enhanced hghts beyond those of an ordinary
criminal prisoner, an issue was presented whether the standard
Bureau of Prison rules governing tinensfer of prison inmates were
applicable to him.

Agyeman, 390 F.3d at 1104 (citations omitte@ine Court of Appeals concluded, id.:

Without a lawyer, Agyeman . . . diibt advance any coherent theory
for subjecting CorrectionSorporation to liability. His case, in short,
was complex. The circumstances were exceptional. The magistrate
judge who ruled on Agyeman's request for counsel knew very little
of the likelihood of his success arclaim that had not been properly
framed.
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The instant case does not present similar complexity. Plaintiff's legal status and rig
a California state prisoner challenging thelgyaf his medicalcare under the Eighth
Amendment and 42 U.S.C. § 1983, and state law, are well established. This action proce
against Banner Lassen Medical Gardand two of its physicians, Dr. Dale Syverson and Dr.
Arthur Schwartz, and CDCR phyga Dr. Jeffrey Rolfing, challgging both plaintiff's surgery
and his aftercare. Although thestary of this case may be maremplex than mogtrisoner civil
rights actions, the case has begramlined by the severanceptdintiff’'s products liability
claims?

For these several reasons, this court doe$ind exceptional circumstances warranting
the appointment of counsel at this time.

Finally, the court notes thataintiff has not filed a tmely response to defendant
Syverson’s motion to dismigsSee ECF No. 42 (motion tostiiss filed June 10, 2020). See
Local Rule 230(l) (“*Opposition, if any, to the gtarg of the motion [filed in a prisoner case]
shall be served and filed by the responding paotymore than twenty-one (21) days after the
date of service of the rtion.”). This order will provide plaitiff additional time to respond to th
motion. Failure to meet the extended deadling mault in a recommendation that defendant
Syverson’s motion be granted. See(“Failure of the responding @ to file an opposition or t

file a statement of no opposition ynbe deemed a waiver of anpposition to the granting of th

3 This case was transferred on August 6, 2018 ttJtBe District Court for the Southern Distrig
of Ohio, along with several other cases throwglibe United States for consolidation in
Multidistrict Litigation Case No. 2846 (“In re: Dal, Inc. / C.R. Bard, Inc., Polypropylene
Hernia Mesh Products Liability Litigation”)See ECF No. 11. By order filed March 13, 2019

the Multidistrict Panel severedagphtiff’'s product liabilty claims against D&l and Bard from his

other claims, as set forth in his original complaamd remanded the latter claims back to this
court. See ECF No. 12 at 1. Specifically, the Pemend “[i]t appears that plaintiff has asserte
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two sets of claims in this action: (1) product liability claims against defendants C.R. Bard, Inc.,

and Davol, Inc., for defective surgical hermash; and (2) claims agst other defendants,
including constitutional law violations pursuaa 42 U.S.C. § 1983, negligence under Califor
Civil Code 81714(a), and mediaalalpractice pursuant Balifornia Civil Code § 1714(a).” Id.

nia

Accordingly, the Panel ordered that “all claimedi against any defendant other than C.R. Bard,

Inc., and Davol, Inc., are separated amdaeded to the transferor court.”_Id.
4 The court further notes thplaintiff's recently filed motion for default judgment against
defendant Schwartz is alpending. ECF No. 45.
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motion and may result in the pusition of sanctions.”).

Accordingly, IT IS HEREBY ORDERED that:

1. Plaintiff’'s motion for leae to amend the FAC and for appointment of counsel, ECF
No. 41, is DENIED;

2. Plaintiff shall, on or bre Friday, August 14, 2020, fiend serve a response to the
motion to dismiss filed by defendiaSyverson (ECF No. 42); failute timely respond may result
in a recommendation thdte motion be granted.

DATED: July 22, 2020 _ -
m::—-—u A{“‘?-L
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE




