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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

DARROL McMURRAY, No. 2:15-cv-1674 TLN KIN P
Petitioner,

V. ORDER AND FINDINGS AND
RECOMMENDATIONS

RON RACKLEY !

Respondent.

l. Introduction

Petitioner, a state prisoner peacling pro se, has filed apgication for a writ of habeas
corpus pursuant to 28 U.S.C. § 2254. Petitiongf e filing fee. As set forth below, the
undersigned recommends that the petition be denied.

[I. Procedural History

1. Respondent has custody of petitioner pursuant to the October 27, 1998 judgmef

California Superior Court, Sacramento County, case number 97F06716.

c.18

Nt of th

2. Petitioner pled guilty to second degreklrery. Due to his prior strikes from 1972 and

1974, petitioner was sentenced?5 years to life.

I

! Ron Rackley, current warden of Folsom Statison, is substituted as respondent. Fed. R.
P. 25(d);_see Stanley v. California Supee@ourt, 21 F.3d 359, 360 (9th Cir. 1994).
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3. Petitioner failed to timely appeal frdms guilty plea. Long after his conviction was
final, petitioner attempted to file a notice of appeal. The state court of appeal dismissed tH
appeal.

4. Petitioner filed a state b@as petition with the Sacramto County Superior Court on
November 24, 1999, which was denied as untimely and on the merits on December 30, 14

5. Petitioner filed another habeas petitiath the California Court of Appeal, Third
Appellate District, on January 31, 2000,iethwas denied on February 10, 2000.

6. Petitioner filed a stateabeas petition in the Califua Supreme Court on March 7,
2000, which was summarily denied on April 26, 2000.

7. Petitioner filed a federal habeas corpestion on July 30, 2000. The district court
dismissed the petition as untimely. McMurmayl ewis, No. 2:00-cv-1881 GEB GGH (E.D.
Cal.y

8. On July 2, 2013, petitioner filed a petitito recall his sentence in the Sacramento
Superior Court under newly-enacted CaliiarPenal Code Section 1170.126 (2014). The
Sacramento County Superior Couetnd the petition and denied it.

9. Petitioner attemptddo appeal from the denial of the resentencing petition. On
February 24, 2015, the California Court of Appiealthe Third Appellate District examined the
entire record and found no argualelrror that would mult in a disposition more favorable to
petitioner. (Respondent’s Lodged Document (“LD”) No. 4.)

10. Petitioner filed a pettn for review in the Califoriai Supreme Court on March 27,
2015. The petition was summarily denied on April 29, 2015.

i

2 A court may take judicial notice of cougtaords. See, e.g., Bennett v. Medtronic, Inc., 285
F.3d 801, 803 n.2 (9th Cir. 2002) (“[W]e may taiaice of proceedings other courts, both
within and without the federaliflicial system, ifhose proceedings have a direct relation to
matters at issue”) (internal quotation omitted).

% See Order of state court gffmeal explaining that petitioneoa!d not challenge the validity an

e

199.

d

constitutionality of the commitment judgmentdbgh an appeal of the order denying relief under

the Three Strikes Reform Act of 2012. (Respondent’s Lodged Document No. 4.)
2
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11. On August 4, 2015, petitianeonstructively filed the stant federal petition. See

Rule 3(d) of the Federal Rules Governing Section 2254 Cases.

[1l. Last Reasoned State Court Decision

The California Court of Apgal, Third Appellate District, rendered the last reasoned

decision.

I

Defendant Darrol Lee McMurray appeals from an order denying a
petition to recall his so-called “threstrikes” sentence of 25 years to
life, brought pursuant to the prowsis of the Three Strikes Reform
Act of 2012 (the Act), codifiecht Penal Code section 1170.126
[also known as “Proposition 36”].[FN1] (Se&eal v. Superior
Court (2014) 60 Cal.4th 5957¢éal).)

[FN1: Undesignated statugareferences are to the Penal Code.]

Defendant’s petition to recall his sentence and for resentencing was
denied upon determination that Wwas not eligible for relief under

the Act because the commitment offense was robbery. (See 88§
667.5, subd. (c)(9), 1170.126, subd. (e)(1), 1192.7, subd. (c)(19).)
Counsel was appointed to reprasdafendant on appeal. Counsel
filed an opening brief setting fin the facts of the case and
requesting this court to review the record and determine whether
there are any arguable issues on appRabp{e v. Wende (1979) 25
Cal.3d 436.) Counsel advised defendant of his right to file a
supplemental brief within 30 daysf the date of filing of the
opening brief.

Defendant timely filed a supplemental brief by which he seeks to
challenge the validity and cortstiionality of the commitment
judgment. “It is settled that thegint of appeal is statutory and that

a judgment or order is not appealable unless expressly made so by
statute.” [Citations.]” People v. Mena (2012) 54 Cal.4th 146,
152.) Appeal of the order denyingjief under the Act is authorized
by subdivision (b) of section 1237, as an order made after
judgment, affecting the subst#al rights of defendantTéal, supra,

60 Cal.4th at p. 601.) However, treatutorily conferred appellate
jurisdiction is limited toreview of the decision to deny relief under
the Act. To convert that limitedrant of jurisdiction to effectuate
appellate review of the commitmiejudgment would in substance
allow a belated motion to vacate that judgment, thereby violating
the proscription on so “bypass[inglr duplicat[ing] appeal from
the judgment itself.” [Citation.]” Reople v. Totari (2002) 28
Cal.4th 876, 882.) The contens tendered by defendant's
supplemental brief are not cognizalde this appeabf the order
denying relief under the Act.

Having undertaken an examination of the entire record, we find no
arguable error that would result in a disposition more favorable to
defendant.
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DISPOSITION

The judgment (order) is affirmed.
People v. McMurray, No. C074792, 2015 WL 7805311*1 (Cal. Ct. App. Feb. 24, 2015),

review denied (Apr. 29, 2015); (ECF No. 1 at 30-31).

V. Standards for a Writ of Habeas Corpus

An application for a writ of habeas puors by a person in custody under a judgment of
state court can be granted only for violations of the Constitution or laws of the United State
U.S.C. § 2254(a). A federal writ is not avaiafor alleged error in the interpretation or

application of state law. See Wilson v. Gman, 562 U.S. 1, 4 (2010); Estelle v. McGuire, 50

U.S. 62, 67-68 (1991); Park v. California, 202 F.3d 1146, 1149 (9th Cir. 2000).

Title 28 U.S.C. § 2254(d) sets forth the following standards for granting federal hab

corpus relief:

An application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgmeot a State court shall not be
granted with respect to any clativat was adjudicated on the merits
in State court proceedings unléiss adjudication of the claim -

(1) resulted in a decision thatas contrary to, or involved
an unreasonable application of, clgaestablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in the
State court proceeding.

28 U.S.C. § 2254(d).
For purposes of applying 8§ 2254(d)(1), “clgastablished federal law” consists of
holdings of the United States Sapre Court at the time of the lastsoned state court decisior

Thompson v. Runnels, 705 F.3d 1089, 1096 (9thZDit3) (citing Greene v. Fisher, 132 S. Ct

38 (2011); Stanley v. Cullen, 633 F.3d 852, 859 (9th Cir. 2011) (citing Williams v. Taylor, 5

U.S. 362, 405-06 (2000)). Circuit court precedenayrbe persuasive in determining what law i

clearly established and whethestate court applied that law @wasonably.”_Stanley, 633 F.3d

859 (quoting Maxwell v. Roe, 606 F.3d 561, 567 (9th Cir. 2010)). However, circuit preced

may not be “used to refine or sharpen a germ@matiple of Supreme Cotjurisprudence into a
4
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specific legal rule that th[e] [Supreme] Cohas not announced.” Mémall v. Rodgers, 133 S.

Ct. 1446, 1450 (2013) (citing Parker v. Matthet3?2 S. Ct. 2148, 2155 (2012) (per curiam)).

Nor may it be used to “determine whether aipalar rule of law is so widely accepted among
the Federal Circuits that it waljlif presented to th[e] [SupremEpurt, be accepted as correct.
Id. Further, where courts of aggs have diverged in their treatment of anas#iLcannot be sai(

that there is “clearly established Federal lgwVerning that issue. @z v. Musladin, 549 U.S.

70, 77 (2006).
A state court decision is “contrary to” clgadstablished federal law if it applies a rule
contradicting a holding of the Supreme Court or reaches a result different from Supreme C

precedent on “materially indistinguishable” factPrice v. Vincent, 538 U.S. 634, 640 (2003).

Under the “unreasonable amaltion” clause of § 2254(d)(1),faderal habeas court may grant
writ if the state couridentifies the correct governing legainciple from the Supreme Court’s
decisions, but unreasonably applies that ppiedio the facts of the prisoner’s casé.ockyer v.
Andrade, 538 U.S. 63, 75 (2003); Williams, 529 U.S. at 413; Chia v. Cambra, 360 F.3d 99

(9th Cir. 2004). In this regard, a federal habs@agt “may not issue the writ simply because t
court concludes in its independguidgment that the relevanasg-court decision applied clearly
established federal law erroneously or incdiyecRather, that apation must also be

unreasonable.” Williams, 529 U.S. at 412. 8kse Schriro v. Landrigan, 550 U.S. 465, 473

(2007);_Lockyer, 538 U.S. at 75 (it is “not enougétta federal habeas coun its independent

review of the legal question, isfievith a ‘firm conviction’ thatthe state court v&a'erroneous.™).
“A state court’s determination thatclaim lacks merit precludesieral habeas relief so long as
‘fairminded jurists could disagree’ on the cotrexss of the state cowsttiecision.”_Harrington v

Richter, 131 S. Ct. 770, 786 (2011) (quoting Yarborough v. Alvarado, 541 U.S. 652, 664 (2

=

fourt

he

7, 10C

hat

)004))

Accordingly, “[a]s a condition foobtaining habeas corpus from a federal court, a state prisoner

must show that the state court’s ruling ondlam being presented in federal court was so

* Under § 2254(d)(2), a stateurt decision based on a factdatermination is not to be
overturned on factual grounds as$ it is “objectively unreasola in light of the evidence
presented in the state court proceedinganfgty, 633 F.3d at 859 (quoting Davis v. Woodford
384 F.3d 628, 638 (9th Cir. 2004)).

5
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lacking in justificatiornthat there was an error well undexsd and comprehended in existing law

beyond any possibility for fairminded disagment.”_Richtef31 S. Ct. at 786-87.
If the state court’s decision does not nteetcriteria set forth in § 2254(d), a reviewing

court must conduct a de novo review of a halpedisioner’s claims.Delgadillo v. Woodford,

527 F.3d 919, 925 (9th Cir. 2008); see also EranHazey, 533 F.3d 724, 735 (9th Cir. 2008)

(en banc) (“[l]t is now clear both that we ynaot grant habeas relief simply because of
§ 2254(d)(1) error and that, if there is suctoe we must decide the habeas petition by
considering de novo the constitutal issues raed.”).

The court looks to the lastasoned state court decisiortlzes basis for the state court

judgment. _Stanley, 633 F.3d at 859; Robingolynacio, 360 F.3d 1044, 1055 (9th Cir. 2004),

If the last reasoned state codecision adopts or substantiallycarporates the reasoning from §
previous state court decision, tleisurt may consider both decisiaisascertain the reasoning ¢

the last decision. Edwards v. Lamarque, 475 F.3d 1121, 1126 (9th Cir. 2007) (en banc).

federal claim has been presented to a state andrthe state court has denied relief, it may be

presumed that the state court adjudicated the claim on the merits isémealf any indication

or state-law procedural princgs to the contrary.” Richtel31 S. Ct. at 784-85. This

presumption may be overcome by a showing “tieereason to think some other explanation for

the state court’s decision is more likely d. kbt 785 (citing Ylst v. Nunnemaker, 501 U.S. 797,

803 (1991)). Similarly, when a state court dexison a petitioner’s claims rejects some claim
but does not expressly addressdefal claim, a federal habeas court must presume, subject

rebuttal, that the federal chaiwas adjudicated on the merits. Johnson v. Williams, 133 S. C

1088, 1091 (2013).
Where the state court reaches a decisiothe merits but provides no reasoning to
support its conclusion, a federal habeas coulépendently reviews threcord to determine

whether habeas corpus religfavailable under § 2254(d). astey, 633 F.3d at 860; Himes v.

Thompson, 336 F.3d 848, 853 (9th Cir. 2003). “Indepehiview of the record is not de nov

=74

—

Wher

14

D

review of the constitutionassue, but rather, thenly method by which we can determine whether

a silent state court decision is objectivaelyeasonable.” Himes, 336 F.3d at 853. Where no
6




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

reasoned decision is available, the habeas pwtitistill has the burden of “showing there was
reasonable basis for the statrurt to deny relief.”_Rider, 131 S. Ct. at 784.
A summary denial is presuméalbe a denial on the merits of the petitioner’s claims.

Stancle v. Clay, 692 F.3d 948, 957 & n.3 (9th Cir. 202\&hile the federal court cannot analy:

just what the state court did e it issued a summary deniale tfederal court must review the
state court record to determine whether thereamgs'reasonable basis for the state court to 0
relief.” Richter, 131 S. Ct. &84. This court “must determine atharguments or theories . . .
could have supported, the stateid’s decision; and then it rmtiask whether it is possible
fairminded jurists could disagréieat those arguments or theawiare inconsistent with the
holding in a prior decision of [thBupreme] Court.”_ld. at 786The petitioner bears “the burde
to demonstrate that ‘there was no reasonable fradise state court to deny relief.” Walker v.

Martel, 709 F.3d 925, 939 (9th Cir. 2013) (dogtRichter, 131 S. Ct. at 784).

When it is clear, however, that a state ctiat not reached the merits of a petitioner’s
claim, the deferential standard set fortl28hU.S.C. § 2254(d) does rapply and a federal
habeas court must reviewetielaim de novo. Stanley, 633 F&d860; Reynoso v. Giurbino, 46

F.3d 1099, 1109 (9th Cir. 2006); Nulph v. Cook, 333 F.3d 1052, 1056 (9th Cir. 2003).

V. Second or Successive Petition

In the traverse, petitioner concedes thdflbd a federal habeas corpus petition on July
30, 2000, attacking his 1998 conviction, and thatgatition was dismissed as untimely. (ECH
No. 17 at 3.)

In pertinent part, 28 U.S.C. § 2244 provides:

(@) No circuit or district judgeshall be requiredo entertain an
application for a writ of habeas caipto inquire into the detention

of a person pursuant to a judgmentafourt of the United States if

it appears that the legality of sudbtention has been determined by
a judge or court of the United States on a prior application for a writ
of habeas corpus, except as provided in section 2255.

(b)(1) A claim presented in a sewbor successive habeas corpus

application under section 2254 thatas presented in a prior
application shall be dismissed.

I

no

re

eny

2
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(2) A claim presented in a second or successive habeas corpus
application under section 2254 that was not presented in a prior
application shall be dismissed unless--

(A) the applicant shows that the claim relies on a new rule of
constitutional law, made retroactive to cases on collateral review by
the Supreme Court, that was previously unavailable; or

(B)(i) the factual predicate fathe claim could not have been
discovered previously through theeegise of due diligence; and(ii)
the facts underlying the claim, pifoven and viewed in light of the
evidence as a whole, would be sufficient to establish by clear and
convincing evidence that, but for constitutional error, no reasonable
factfinder would have found the dmant guilty of the underlying
offense.

(3)(A) Before a second or successive application permitted by this
section is filed in the district court, the applicant shall move in the

appropriate court of appeals for ander authorizing the district
court to consider the application.

28 U.S.C. § 2244.

The court’s records confirthat petitioner prewausly filed an application for a writ of
habeas corpus attacking the 1998woction and sentence challenged in this case. The previ
application was filed on August 1, 2000, andswigsmissed as untimely on March 17, 2003.
McMurray, No. 2:00-cv-1881 GEB GGH (E.D. Cal)jDJismissal of a section 2254 habeas

petition for failure to comply with the statute of limitations rendeissequent petitions second

successive for purposes of the AEDPA, 28 0.8 2244(b).”_McNabb v. Yates, 576 F.3d 102

1030 (9th Cir. 2009).

As argued by respondent, petitioner fails to demonstrate that either exception unde
sections 28 U.S.C. § 2244(b)(2)(A)(8) applies. Petitioner identifies no applicable new rule
constitutional law made retroactive to caeascollateral review California Penal Code
§ 1170.126 is a state law, not a constitutional law. Tyler v. Cain, 533 U.S. 656, 664-68 (2(
(for purposes of second or successive motiorder 28 U.S.C. § 2255, a new rule is made

retroactive to cases on collateral review only & 8upreme Court itself holds the new rule to

DUS

or

81

=

of

D01)

retroactive). In his traverse, petitioner relesLafler v. Cooper, 566 U.S. 156 (2012)._In Lafler,

the Supreme Court applied the Sixth Amendmesitfte effective assistance of counsel to the

plea bargaining stage and held ttieg petitioner could show prejige under the test establishe
8
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in Strickland v. Washington, 466 U.S. 668 (1984hi# counsel’'s deficient performance caused

him to reject a plea offer and be convicted ofengerious offenses at trial or receive a more
severe sentence. Lafler, 566 U.S. at 168. Hewehe Court’s ruling did not establish a new

rule of law. Buenrostro v. United States, 693d 1137, 1140 (9th Cir. 2012) (“Lafler did not

decide a new rule of constitutional law as required under 28 U.S.C. § 2255.”). Thus, no new rule

of constitutional law offers petitioner an exception to the successive bar.
Moreover, petitioner fails to identify facts bheuld not have previously discovered with

due diligence. Petitioner’s contention that uilty plea was infirm was known to petitioner

—

when he filed his first federal habeas petitio2@®0. Petitioner fails texplain why he could ng
earlier discover facts supporting higich concerning his guilty plea.
Therefore, before petitioner can proceed whihinstant applicatiome must move in the

United States Court of Appeals for the Ninth Citéar an order authorizing the district court t(

=4

consider the application. 28 UGS.8 2244(b)(3). Therefore, fii@oner’s application must be
dismissed without prejudice to its re-filing upolbtaining authorization from the United States
Court of Appeals for the Ninth Circuit.

VI. Petitioner's Claims

In the alternative, petitioner it entitled to reéf on his claims,as discussed below.

A. Denial of Petition for Re-sentencing

To the extent petitioner claims the state courts erroneously denied his petition for r¢

\34
1

sentencing under 8§ 1170.126, such challenge doestateta cognizable federal habeas claim.

®> Respondent also argues thditfmer’s claims are proceduraltlefaulted. A reviewing court
need not invariably resolve the question of pducal default prior to ring on the merits of a
claim. Lambrix v. Singletary, 520 U.S. 518, 528{1997). Where deciding the merits of a
claim proves to be less comgdied and less time-consumingmnhadjudicating the issue of
procedural default, a court may exercise discnatiats management of the case to reject the
claim on the merits and forgo an analysis afgedural default. See Franklin v. Johnson, 290
F.3d 1223, 1232 (9th Cir. 2002) (“Procedural barassare not infrequently more complex tha
the merits issues presented by the appeal, soyitvaelh make sense in some instances to progeed
to the merits if the resultiWbe the same”); Busby v. Diet, 359 F.3d 708, 720 (5th Cir. 2004
(noting that although the questiongrbcedural default should ordinarily be considered first, a
reviewing court need not do sovariably, especially when thesue turns on difficult questions
of state law).

=)

9
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Federal habeas relief is available only to spatsoners who are “in cusdly in violation of the
Constitution or laws or treaties of the UnitStates.” 28 U.S.C. 88 2241, 2254. “In conductin
habeas review, a federal court is limitedleziding whether aonviction violated the

Constitution, laws, or treaties of the United Statdsstelle v. McGuire, 502 U.S. 62, 68 (1991

Swarthout v. Cooke, 562 U.S. 216, 219 (2011) goeram) (“We have stated many times that

federal habeas corpus relief does lie for errors of state law.(quoting_Estelle, 502 U.S. at 67).

Generally, a challenge to a stataid’s application of site sentencing laws domeet give rise to @

federal question cognizable on federal habbeaew. See Lewis v. Jeffers, 497 U.S. 764, 78(

(1990); Miller v. Vasquez, 868 F.2d 1116, 1118-1i @ir. 1989) (holding non-cognizable on

federal habeas review claim that offense didawooistitute a “serious felony” because it “is a
guestion of state sentencing law”).

Here, the state courts concluded, as a mattetaté law, that petitioner was not entitled
be resentenced under § 1170.126 “because the commitment offense was robbery.” (LD 4
Court is bound by the state courts’ determinatiat petitioner is ineligible for resentencing

under 8 1170.126. See Bradshaw v. Richey, 545 74, 76 (2005) (“[A] state court’s

interpretation of state law, ¢gtuding one announced on direct aplpef the challenged convictio
binds a federal court sitting in habeas corpuslherefore, petitioner’s challenge to the denial
his resentencing petition is not cognizable and must be dismissed.

B. Petitioner’s Prior Convictions

Petitioner attempts to cotixally attack thevalidity of his 1972 and 1974 convictions
because such convictions were useditmaace the sentence for his 1998 conviction.

First, as argued by respondent, petitianay not challenge his 1974 federal convictior
through a petition for writ of habeas pas under 28 U.S.C. § 2254. Section 2254 governs
challenges to the judgments of state courtsfederal courts. 28 U.S.C. § 2254(a). Thus,
petitioner’s challenge to the 19¢dnviction must be dismissed.

Second, petitioner’s challeng® his prior convictions ibarred by Lackawanna County

Dist. Atty., 532 U.S. 394 (2001)n Lackawanna, a federal habeaspus petitioner challenged

current sentence enhanced by an allegedly ihyalor sentence. Id. at 401-02. The United
10

g
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States Supreme Court held thalief is unavailable ttough a petition for a writ of habeas corp
“when a prisoner challenges a current sentemcthe ground that it was enhanced based on &
allegedly unconstitutional priaonviction for which the petitiones no longer in custody.” 1d. :

396 (citing_Daniels v. United 8tes, 532 U.S. 374, 384 (2001)).

Third, under the applicdbstatute of limitations govemmg habeas corpus petitions in

federal court, the time for challenging petiter’'s 1972 and 1974 convictions has long expire(

Therefore, to the extent petitionghrallenges the valiy of his 1972 and 1974
convictions, such challenge fails.

Lackawanna also forecloses any claim basethe ineffective assistance of counsel. E
arguing that his prior convictiorase invalid because his trial coeh$ailed to object (ECF No. 1
at 11), petitioner is attempting to accomplishatvhackawanna prohibits -- attack his current
sentence based on a challenge to the validibysoprior convictions.See Lackawanna, 532 U.S
403-04. Because petitioner was not denied cdums®nnection withis prior convictions,
Lackawanna forecloses any challenge to thesttionality of such convictions, including
ineffective assistance abunsel claims.

C. Appellate Counsel

Petitioner argues that his coehsn appeal from the denial his resentencing petition
was constitutionally ineffective for failing to “argue any groutalsupport the appeal.” (ECF

No. 17 at 6.)

=

Petitioner has not alleged facts showing that his appellate counsel was constitutionplly

® “The only explicit exception tthe Lackawanna bar is for iGeon’ claims, which require a
total denial of the right toounsel.” _Moore v. Chrones, 687 F.Supp.2d 1005, 1045-46 (C.D.
2010) (“As the record shows that Petitioner elected to represent himself, in pro per, in con
with his 1995 prior conviction and was regeted by counsel inoonection with his 1996
conviction.”) (internal citations and nn. 33-8/itted). See also Torres v. Long, 2014 WL
2115204, *7 (C.D. Cal. May 21, 2014) (“Here, nonghaf exceptions to the Lackawanna rule
applies. First, petitioner does radtege that he was deprivedadunsel in connection with his
2001 conviction. Rather, he only challenges the @iemgy of his representation with respect
the prior plea.”) (citinginter alia, Lackawanna, 532 U.S. at 404)ere, petitioner claims that th
trial record does not reflect thite sentencing court advised tietier of his Boykin-Tahl rights,
and trial counsel failed to object. (ECF No. 1 at 6, 11, referring to the decisions in Boykin
Alabama, 395 U.S. 238 (1969), and Irliehl, 1 Cal. 3d 122 (1969).)

11
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ineffective. Under Strickland v. Washigqt, 466 U.S. 668, 687 (1984) petitioner claiming

ineffective assistance of counsel must show¢bansel's performance wadsficient and that the
deficient performance prejudiced lisfense. That criteria alsppies to claims of ineffective

assistance by an appellate lawyer. Tusnétalderon, 281 F.3d 851, 872 (9th Cir. 2002).

Petitioner contends thappellate counsel was ineffective because counsel failed to argue th

petitioner’s 25-year- tdife sentence violates dymocess because his fita/o strike convictions

at

are invalid. (ECF No. 17 at 6.) However,aagued by respondent, counsel could not challenge

petitioner’s underlying convictions the petition for resentencing context. As noted by the s
court of appeal, the “statutoriyonferred appellate jurisdiotn is limited to review of the
decision to deny relief under the Act [8 1170.126].” (LD 4 at 2.) Thus, any attempt to chal
the underlying convictions would have been futied appellate counsel could not have been
ineffective for failing to raise them.e® Rupe v. Wood, 93 F.3d 1434, 1445 (9th Cir. 1996)
(“[T]he failure to take a futile actiocan never be deficient performance.”).

Petitioner also argues thegpellate counsel was ineffa@ for filing a Wende brief on
appeal rather than raising specific issues. (EGF1 at 7.) The Supreme Court has held that
habeas petitioner cannot state a claim for ineffective assistance of appellate counsel mere

because his attorney filed a brief pursuaniMende. See Smith v. Robbins, 528 U.S. 259, 28

(2000) (“It is enough to say th#te Wende procedure . . . affo@dequate and effective appell
review for criminal indigents. Thus, there wasconstitutional violation in this case simply
because the Wende procedure was used.”). Irseasiefully briefed appeals and in cases wit
Wende briefs, claims of ineffective assistancembellate counsel are reviewed according to {
standard set out in Stricklandt. at 285. In the Wende briebitext, the petitioner must first
show that counsel was objectively unreasonabtailimg to find arguablesisues of appeal, i.e.,
unreasonably failed to discover nonfrivolous issuekfailed to file a merits brief raising them,
Strickland, 466 U.S. 668 at 285. Second, theipe&t must demonstrate prejudice, i.e., a
reasonable probability that, but for counsel’'s unreasonable failure to file a merits brief, the
petitioner would have preMed on appeal. See id.
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Here, petitioner fails to satisfy Strickland because there were no meritoriou$ thaiies

appellate counsel failed to raise. Seeek v. Barnes, 463 U.S. 745, 751-52 (1983) (appellats

counsel does not have an obligation to raigery nonfrivolous argument); Miller v. Keeney, 8¢

F.2d 1428, 1434-35 (9th Cir. 1989) (appellate counsailsre to raise a weak issue did not
constitute ineffective counsel)lhe state courts examined #mire record and found no argua
error. (LD 4 at 2.)

For all of the above reasonstifener’s ineffective assistanad appellate counsel claim
also fail on the merits.

VII. Conclusion

Accordingly, IT IS HEREBY ORDERED thd&on Rackley is substituted as respondent

herein; and

IT IS RECOMMENDED that tis action be dismissed.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 689(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationdf’petitioner files objections
he shall also address whether a certificate oalgbility should issue and, if so, why and as t
which issues. A certificate of appealabiliay issue under 28 U.S.C. § 2253 “only if the
applicant has made a substantial showing @diénial of a constitutional right.” 28 U.S.C.

§ 2253(c)(3). Any response to thgeattions shall be served antedl within fourteen days after
service of the objections. The parties are advikat failure to fileobjections within the

I

" Appellate counsel was also precluded fromlleinging petitioner’s prioconvictions in state
court. _Garcia v. Superi@ourt, 14 Cal.4th 953, 956 (1997) (ériminal defendant may not
challenge a prior conviction on tigeound of ineffective assistanceadfunsel in the course of a
current prosecution for a noncapitdlense. Compelling a trial aot in a current prosecution to
adjudicate this type of challenge to a prior dotiwn generally would reqte the court to review
the entirety of the record ofatearlier criminal proceedings, asgll as matters outside the reco
imposing an intolerable burden upon the orderly adstration of the criminal justice system.”)
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specified time may waive the right to appea& District Court’s orderMartinez v. Yist, 951

F.2d 1153 (9th Cir. 1991).
Dated: June 23, 2017
%JAQ ﬂ W

KENDALL J. NEWMAN
Jew/memul574.157 UNITED STATES MAGISTRATE JUDGE
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