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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JEREMY DELPHIN, No. 2:15-cv-1697-KIM-EFB P
12 Petitioner,
13 VS. FINDINGS AND RECOMMENDATIONS
14 | PEOPLE OF THE STATE OF
15 CALIFORNIA,
16 Respondent.
17
18 Petitioner is a state prisenproceeding without counsglth a petition for a writ of
19 || habeas corpus pursuant to 28 U.S.C. § 2254.n¥diter has been referred to the Magistrate
20 | Judge pursuant to 28 U.S.C. 8§ 636(b)(1) and LBciéd 302. Petitioner changes a judgment of
21 | conviction entered against hiom November 14, 2011 in the Sdmaquin County Superior Court
22 | on charges of first degree murder. He seettertd habeas relief on the grounds that: (1) his
23 | initial trial counsel wameffective; (2) the trial court errday declining to investigate his new
24 | counsel’'s declared doubts concerning his competenstand trial; and {3he trial court erred
25 | by instructing the jury with CACRIM No. 702. Upon careful consideration of the record and
26 | the applicable law, it is recommended thattpmter’'s application for habeas corpus relief be
27 | denied.
28 || /I
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l. Background
In its unpublished memorandum andropn affirming petitioner’s judgment of
conviction on appeal, the CalifomCourt of Appeal for the Thirdppellate Distrct provided the

following factual summary:
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Angelique Hewitt lived in Lathrop with her partner Janice Johnson,
Johnson's two children, and Hewitt's young son. Hewitt's older son Lloyd
Galtney visited often from the Bay é#a. Defendant Valdez had become
friendly with Hewitt after he andis brothers stopped someone from
attacking Hewitt's young son. Valdeame by often and drank beer and
smoked marijuana with Hewitt.

On April 2, 2006, Galtney was visiting his mother when Valdez called and
said a friend wanted to buy some rjumna. Galtney drove to a location
about five minutes away to makeetlsale. He met Valdez and defendant
Delphin and sold Delphin a half of an ounce of marijuana for $125-$150.

Delphin was not happy with the Isa he weighed the marijuana and
believed it was a few grams short. M@anted to go talk to the man who
sold it. Valdez called Galtney and told him Delphin was not satisfied.
Valdez told Galtney that Delphin wantéal talk to him and show him the
marijuana. Galtney was not going ¢lm anything; in his view it was a
“done deal.”

About 30 minutes later, Delphin ared at Hewitt's with Gary Hansen.
Delphin approached Galtney while i#en stayed back. Delphin had the
marijuana and a scale. Galtney told him the marijuana had been tampered
with. Delphin wanted his money badiyt Galtney told him there were no
refunds. Delphin then got “aggressivand Galtney “chastised” him. The

two men fought. Hewitt came out ahtbke up the fight. She told Delphin

to leave. Delphin made the hand safra gun and said he would be back.
Hansen heard Galtney say he wasigdb get a “strap,” meaning a gun.

Hewitt also made Galtney leave. Slager called him to complain about
what had happened.

Hansen and Delphin returned to Ipl@n's. Valdez arrived in his car.
Delphin wanted to do something; anted to “scar the guy.” Delphin

got two shotguns from the garage, loaded them, and put them in Valdez's
car. He and Valdez left. Beforeeth left, Valdez asked Delphin if he
really wanted to “shoot at him.” Haen heard Delphin say no, he just
wanted to “see if he's riyagoing to pull out a strap.”

Valdez went to Hewitt's door and ratige bell. Hewitt saw it was Valdez
and stopped Johnson from answerthg door. She said she would go
because the situation concerned heldchHewitt told Valdez she did not
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want problems and Valdez said he just wanted to talk. Hewitt stepped
outside and locked the door. Delphtame around the garage and shot
Hewitt.

Hewitt sustained two gunshot wounds: ame¢he face from four to six feet
away and one in the shoulder from atdince of three feet. Both shots were
fatal.
Peoplev. Valdez, 2014 WL 3388558, at *1-2 (Cal.App. 3 Djstuly 11, 2014) (unpublished).
I. Standards of Review Applicalde to Habeas Corpus Claims
An application for a writ of habeas puors by a person in custody under a judgment of
state court can be granted only for violations of the Constitution or laws of the United State
U.S.C. § 2254(a). A federal writ is not avaiafor alleged error in the interpretation or
application of state lawSee Wilson v. Corcoran, 562 U.S. 1,5 (2010Estelle v. McGuire, 502
U.S. 62, 67-68 (1991park v. California, 202 F.3d 1146, 1149 (9th Cir. 2000).
Title 28 U.S.C. § 2254(d) sets forth the following standards for granting federal hab

corpus relief:

An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court shall not
be granted with respect to amslaim that was adjudicated on the
merits in State court proceedingsless the adjudication of the
claim -

(1) resulted in a decision thatas contrary to, or involved
an unreasonable application of, clgaestablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in the
State court proceeding.

For purposes of applying § 2254(d)(1), “clgastablished federal law” consists of
holdings of the United States Sapre Court at the time of the lasasoned state court decisior
Thompson v. Runnels, 705 F.3d 1089, 1096 (9th Cir. 2013) (citi@geene v. Fisher, 565 U.S. 34
(2011);Sanley v. Cullen, 633 F.3d 852, 859 (9th Cir. 2011) (citidglliamsv. Taylor, 529 U.S.
362, 405-06 (2000)). Circuit court precedent “may be persuasive in determining what law
clearly established and whether a statert applied that law unreasonabl\&anley, 633 F.3d at

859 (quotingMaxwell v. Roe, 606 F.3d 561, 567 (9th Cir. 2010)). However, circuit preceden
3
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may not be “used to refine or sharpen a germ@matiple of Supreme Cotjurisprudence into a
specific legal rule that th[e] [fpreme] Court has not announced/farshall v. Rodgers, 133 S.
Ct. 1446, 1450 (2013) (citingarker v. Matthews, 132 S. Ct. 2148, 2155 (2012) (per curiam)).
Nor may it be used to “determine whether aipalar rule of law is so widely accepted among
the Federal Circuits that it waljlif presented to th[e] [SupremEpurt, be accepted as correct.
Id. Further, where courts of appgélave diverged in thefreatment of an isg it cannot be saig
that there is “clearly establisheddegal law” governing that issué€arey v. Musladin, 549 U.S.
70, 77 (2006).

A state court decision is “contrary to” clgadstablished federal law if it applies a rule
contradicting a holding of the Supreme Court or reaches a result different from Supreme C
precedent on “materially indistinguishable” facRicev. Vincent, 538 U.S. 634, 640 (2003).
Under the “unreasonable amaltion” clause of § 2254(d)(1),faderal habeas court may grant
writ if the state couridentifies the correct governing legainciple from the Supreme Court’s
decisions, but unreasonably applies that ppiedio the facts of the prisoner’s casé.ockyer v.
Andrade, 538 U.S. 63, 75 (2003Williams, 529 U.S. at 413Chia v. Cambra, 360 F.3d 997, 100
(9th Cir. 2004). In this regard, a federal habs@agt “may not issue the writ simply because t
court concludes in its independgumdgment that the relevanasg-court decision applied clearly
established federal law erroneously or incdiyecRather, that apjgation must also be
unreasonable. Williams, 529 U.S. at 412See also Schriro v. Landrigan, 550 U.S. 465, 473
(2007);Lockyer, 538 U.S. at 75 (it is “not enough thdederal habeas court, in its independer
review of the legal question, isfievith a ‘firm conviction’ thatthe state court vs&a'erroneous.™).
“A state court’s determination thatclaim lacks merit precludesieral habeas relief so long as
‘fairminded jurists could disagree’ on thergtness of the setourt’'s decision."Harrington v.
Richter, 562 U.S. 86, 101 (2011) (quotiivgrborough v. Alvarado, 541 U.S. 652, 664 (2004)).
1

1 Under § 2254(d)(2), a stateurt decision based on a factdatermination is not to be
overturned on factual grounds as$ it is “objectively unreasola in light of the evidence
presented in the state court proceedinganley, 633 F.3d at 859 (quotirgavis v. Woodford,
384 F.3d 628, 638 (9th Cir. 2004)).
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Accordingly, “[a]s a condition foobtaining habeas corpus from a federal court, a state prisoner

must show that the state court’s ruling ondlam being presented in federal court was so

lacking in justificatiorthat there was an error well undexsd and comprehended in existing law

beyond any possibility for fairminded disagreememithter, 562 U.S. at 103.

If the state court’s decision does not nteetcriteria set forth in 8§ 2254(d), a reviewing
court must conduct a de novo reviewadfabeas petitioner’s claimBelgadillo v. Woodford,
527 F.3d 919, 925 (9th Cir. 2008e also Frantzv. Hazey, 533 F.3d 724, 735 (9th Cir. 2008)

(en banc) (“[l]t is now clear both that we miagt grant habeas relief simply because of 8§

2254(d)(1) error and that, tiiere is such error, we must dieithe habeas petition by consider{ng

de novo the constitution&sues raised.”).
The court looks to the lastasoned state court decisiortlzes basis for the state court
judgment. Sanley, 633 F.3d at 853Robinson v. Ignacio, 360 F.3d 1044, 1055 (9th Cir. 2004).

the last reasoned state court decision adoggalstantially incorporatéle reasoning from a

previous state court decision, tleisurt may consider both decisicisascertain the reasoning of

the last decisionEdwardsv. Lamarque, 475 F.3d 1121, 1126 (9th Cir. 2007) (en banc). “When

a federal claim has been presented to a state aodithe state court has denied relief, it may be

presumed that the state court adjudicated the claim on the merits isémealf any indication
or state-law procedural paiples to the contrary.’Richter, 562 U.S. at 99. This presumption

may be overcome by a showing “there is reasdhittk some other explanation for the state

court’s decision is more likely.1d. at 785 (citingYlst v. Nunnemaker, 501 U.S. 797, 803 (1991)).

Similarly, when a state court decision on a pa&tiéir’'s claims rejects some claims but does naot
expressly address a federal claim, a federal hatmat must presume, subject to rebuttal, that
the federal claim was adjudicated on the medthnson v. Williams, 568 U.S. 289, 293 (2013)
Where the state court reaches a decisiothe merits but provides no reasoning to
support its conclusion, a federal habeas coulependently reviews threcord to determine
whether habeas corpus reliefavailable under § 2254(dganley, 633 F.3d at 86G4imesv.
Thompson, 336 F.3d 848, 853 (9th Cir. 2003). “Independentew of the record is not de novp

review of the constitutionassue, but rather, trenly method by which we can determine whether

5
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a silent state court decisionabjectively unreasonable Flimes, 336 F.3d at 853. Where no
reasoned decision is available, the habeas pwtitistill has the burden of “showing there was
reasonable basis for the st@burt to deny relief.’Richter, 562 U.S. at 98.

A summary denial is presuméalbe a denial on the merits of the petitioner’s claims.
Sanclev. Clay, 692 F.3d 948, 957 & n. 3 (9th Cir. 2012). While the federal court cannot an
just what the state court did e it issued a summary deniale tfederal court must review the
state court record to determine whether thereamgs'reasonable basis for the state court to 0
relief.” Richter, 562 U.S. at 98. This court “must determine what arguments or theories ...
have supported, the state court's decision; and then it must agtewl is possible fairminded
jurists could disagree that thoseyuments or theories are incotesd with the holding in a prior
decision of [the Supreme] Courtld. at 102. The petitioner bedthe burden to demonstrate
that ‘there was no reasonable basrstii@ state court to deny relief.XNalker v. Martel, 709 F.3d
925, 939 (9th Cir. 2013) (quotirigchter, 562 U.S. at 98).

When it is clear, however, that a state ctiat not reached the merits of a petitioner’s
claim, the deferential standard set fortl28U.S.C. § 2254(d) does rapply and a federal
habeas court must rew the claim de novoSanley, 633 F.3d at 86@Reynoso v. Giurbino, 462
F.3d 1099, 1109 (9th Cir. 2006Yulph v. Cook, 333 F.3d 1052, 1056 (9th Cir. 2003).

lll.  Petitioner's Claims

A. Ineffective Assistance of Counsel

The immediate petition raises an unexhadisneffective assiahce of counsel claim
which is unintelligible as articulated. Petitior¢aims that “trial lawgr Ralph Cingcon selfishl
performed a criminal act anddaking (sic) county jails lawyetient contraband rules and his
performances (sic) was deficient because he ctaudldme a proper lawyeadlient visit were (sic)
there is no supervised listening.” ECF No. 1 &t Be goes on to allege that lack of ‘proper
communication’ resulted in an yvexified ‘deficienterror’ in trial counsés performance which

deprived petitioner of a fair trialld. Finally, he claims that tli@ounsel, as a result of some

2 page number citations such as this oeg@the page numbers reflected on the cour
CM/ECF system and not to page numbers assigned by the parties.
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unspecified disciplinary actiora¢ked the knowledge and undenstimg to explain petitioner’s
competency to the trial courtd.

The record indicates that Mr. Cingconsaappointed to represent the petitioner on
September 4, 2008. Lodg. Doc. No. 9 (AugmentegioRer’s Transcript, Vol. 1 of 2) at 24-25.
On April 13, 2009, Mr. Cingcon informed the trial cotivat, as of the datef his appointment,
petitioner had “been in a fixestate of being unable to assist [him] in his defensd.’at 36.
Cingcon acknowledged that doctors had previoaghmined petitionguursuant to California
Penal Code § 138&nd found him fit for trial. Howevehe went on to reaffirm that, since his
appointment, petitioner had been “utterly incapabl&ble to assist [him] with anything in his
defense.ld. at 37. Accordingly, Mr. Cingcon askecettrial court if petitioner might be
revaluated under § 1368 determine his sanityld. at 40. He went on to state, under questiot
from the trial court, that there had been nongjgain petitioner’s condition from the date of his
appointment to April 13, 2009d. at 37. After hearing Mr. Cingor’'s concerns, the trial court

declined to reevaluate fgoner under 1368, explaining:

My looking at the file Mg 31st, 2007, he was found insane within the definition
of Section 1368. He was — he was seffitfar treatment. He was returned on
September 15th, 2008, it was found his sawilyg restored within the definition of
1368.

So the first question | asked you was wieetor not there’s been a significant
difference or any difference from the time you have seen him — you were
appointed in September of '08. And Irtk based on what you have said — also
the fact that the reportsidicated at the time he was found sane that he was a
malingerer, | don’t there’s a basis tpp®int another doctor or have him re-
examined in this case. | think itdiscretionary, but Idon’t think there's a
legitimate basis for that.

Now, | agree that 1368 is something that take place at any time, even in the
middle of a trial, but, at this point,don’t think there’s a legitimate basis for

having further reports on the defendant.

And as far as the definitive ruling, lonld say the definitive ruling was September
15th of ‘08, and that is that he is sane.

% Code § 1368 states in relevaairt: “If counsel informs theaurt that he or she believe
the defendant is or may be mentally incompetiat,court shall order & the question of the
defendant's mental competence is to be détewhin a hearing which is held pursuant to
[California Penal Code] Sections 136@iid 1369.” Cal. Penal Code § 1368(b).

7
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Id. at 41. Cingcon raised the igsagain on September 19, 2011 and the trial court reaffirme
decision not to order asend evaluation under 1368d. at 58-59. Nothingn the record sheds
any light on petitioner’s allegations that: @inhgcon committed a criminal act; (2) Cingcon
committed a ‘deficient error’ because his comngatibns with petitioner were ‘supervised’; or
(3) that Cingcon, because of some disciplinatioadaken against him, was unable to explain
concerns with petitioner’'s comegicy to the trial court.

As a preliminary matter, this claim is unexisged because it was not raised in the stat
appellate proceedings. Petitiomed argue that the trial court edrén refusing to reevaluate his
competency after Cingcon voiced his concernsdg. Doc. No. 11 (Appellant’s Opening Brief
at 13. He did not, however, raise any argunasrtb Cingcon'’s effectiveness. Petitioner
acknowledges as much, but argues tiis appellate counsel wasiiame insofar as he “did [the
bare minimum.” ECF No. 1 at 5. In any eveahg court is permitted (and elects to) reach the
merits of this claim and dismiss it on that basiese 28 U.S.C. § 2254(b)(2) (an application for
writ of habeas corpus may be denied on the meritisvithstanding the failerof the applicant to
exhaust the remedies available in the courts of the S&dgjn v. Madding, 189 F.3d 882, 889
(9th Cir. 1999) (district court may exercise discretion to consider merits of unexhausted ha
claim).

The clearly established fedelawv governing ineffective assance of counsel claims is
that set forth by the Supreme Cour&nickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052,
80 L. Ed. 2d 674 (1984). To succeed darackland claim, a defendant must show that (1) his
counsel's performance was deficient and ®Bpathe “deficient pedrmance prejudiced the
defense.”ld. at 687. Counsel is constitutionally defidigrhis or her representation “fell below
an objective standard of reasbtemess” such that it was outsi“the range of competence
demanded of attorneys in criminal casell’ at 687-88 (internal quotation marks omitted).
“Counsel's errors must be ‘so seri@ssto deprive the defendanteofair trial, a trial whose resu
is reliable.” Richter, 562 at 104 (quotin&trickland, 466 U.S. at 687).

Prejudice is found where “there is a r@aable probability that, but for counsel’s

unprofessional errors, the result of freceeding would have been differen&trickland, 466
8
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U.S. at 694. A reasonable probability is “a praligisufficient to undernme confidence in the
outcome.” Id. “The likelihood of a different result mulseé substantial, not just conceivable.”
Richter, 562 U.S. at 112.

Petitioner’'sineffectiveassistane of counsel allegations inglinstant case are simply to

(=)

vague to succeed. It is well established thahclusory allegations which are not supported by a
statement of specific facts do not warrant habeas rellafies v. Borg, 24 F.3d 20, 26 (9th Cir.
1994). Here, petitioner has not piged any factual context for hiague attributions of crimina|
conduct and disciplinary admoniskent against Cingcon. Nor has he explained what specifi¢

‘deficient error’ deprived him of a fair trialThese vague, unsupported allegations preclude &

=

determination that either Cingcon’s performanaes deficient or that any alleged deficiency

prejudiced petitioner’s defense.

B. Trial Court’s Failure to Investigate Counsel’s Doubts as to Petitioner’s
Competency

Next, petitioner argues thatetlrial court erred by failing tmvestigate his new counsel’

[92)

doubts as to his competency to stand trial. EGFINat 26. The court of appeal considered thi

argument and rejected it, reasoning:

In April 2007, Delphin's counsel edlared a doubt as to Delphin's
competency to stand trial pursuant to section 1368. The court appointed
Drs. Hart and Antwon to evaluateelphin. When Dr. Antwon proved
unavailable, the coudppointed Dr. Rogerson.

Dr. Hart reported thaDelphin claimed he was wking for the government
doing top-secret autopsies on aliense Turrent charges were filed after
Delphin helped an alieescape. Dr. Hart found [pdin's story was either
delusional or more likely a fanciféiébrication designetto deter his case
into a state hospital setting.” Heund Delphin had nather discernible
signs of mental illness. Delphin undod the charges and could assist
counsel “if he chooses to do soDr. Hart found that Delphin was
competent to stand trial.

Dr. Rogerson reported that Delphindha history of mental illness and
treatment; he had been diagnosed \itbsychotic disorder. While Delphin
knew and understood the nature of fireceedings, he was not able to
assist counsel; he needed “aggressive treatment.”




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Delphin's counsel told the court thBt. Hart had beemgiven additional

information about Delphin's mentdlealth history after completing his
report. Dr. Cavanaugh, acting as ansultant for the defense, had
suggested the 1368 proceedings arawlldl concur with Dr. Rogerson's
assessment. Based on the reports aedptrties' stipulation as to Dr.
Cavanaugh's concurrence, the coartnid Delphin not competent to stand
trial. The court remanded Delphin for treatment at Napa State Hospital.

In August 2008, Napa State Hospitakued a certificate of mental
competency as to Delphin. The assessment noted that Delphin spoke of
aliens when discussing the chargeaiast him but exhibited no other signs

of mental illness or distress. Theedtment team was of the opinion that
Delphin was “malingering symptontd mental illness” and recommended
that Delphin be returned to court as competent to stand trial.

Shortly after this asses®nt, Delphin's counsel withdrew and the trial
court appointed new counsel.

On September 15, 2008, the trial coannounced that Delphin had been
returned from the hospital and cédd mentally competent. The
proceedings against Delphin were reinstated.

In April 2009, Delphin's new couns#lld the court tht although he had
hoped Delphin's condition would imprqv®elphin continued to suffer
from the same psychological conditiomdaneeded to be re-evaluated under
section 1368. Counsel believed that fibeh's continuing confinement in a
solitary cell compounded his disabilitfhe court asked if there was any
change in Delphin's condition since had been declared competent to
stand trial. Counsel said no, but atse that Delphin was “utterly unable”
to assist in his defense. The court noted the prior assessment had found
Delphin was malingering. Since tleewas no difference in his condition,
the court found no legitimate basis égamine Delphin, referring to that
decision as “discretionary.” Counssaid Delphin had told him he was
hearing voices, spoke of aliens, and dot have a grip on reality. “Out of
exasperation” counsel had “just giveip.” Counsel asked if he should
proceed to trial with the court's mg that Delphin was fine and fit. The
court said yes. The court acknowleddbat Delphin was not assisting his
attorney, but found it was intentional anot due to some mental defect or
disease.

At a proceeding a few months lat®elphin continually interrupted with
inappropriate or nonsensical re®m His counsel again expressed
concerns; Delphin had engaged in a running conversation with himself
since he entered the courtroom. &l®elphin had lost 40 pounds. Counsel
renewed the motion under section 1368 Tburt again denied the motion,
finding that Delphin had alreadypeen examined and found to be
malingering.

10
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Just before jury selection, Delphagain behaved inapmpriately, laughing
and making comments. Counsel tthé court Delphin had stopped taking
his medication and had refused tome out of his cell to see the
investigator, although he came out text day. The court noted Delphin
had not made any audible sounds uatiinsel pointed out his behavior;
the court believed Delphin was “faig it.” Counsel said Delphin “was
exhibiting certain signs arakhaviors in the hallway.”

The court advised Delphin it was ms best interests to make a good
impression to the jury and the cowvbuld not permit hin to act out in
front of the jury. Counsel wanteDelphin excused from the courtroom
during jury selection. The court wasaantain if it could do that. Delphin
continued to interrupt, distracting hagtorney. After further interruptions,
Delphin was removed from the courtroom.

The trial court concluded Delphirogld waive his apggance during jury
selection. The court accepted Delphki waiver. Subsequently, Delphin
indicated that he wantet return. His counsel warned him that the jury
would hold inappropriate behaviagainst him. The court questioned
Delphin and asked if there would lherther problems; Delphin said no.
The court again warned him he would be removed if there were any
interruptions or disruptions. Delphiwvas present throughout trial; at the
conclusion the court put on the recdindt Delphin had “conducted himself

in a perfect manner.”

B. The Law

“A person cannot be tried or adjudgedpunishment while that person is
mentally incompetent. A defendantentally incompetent for purposes of
this chapter if, as a result of mentisorder or developmental disability,

the defendant is unable to undarst the nature of the criminal

proceedings or to assist counseltlie conduct of a defense in a rational
manner.” (8§ 1367, subd. (a).)

“When the accused presents substantial evidence of incompetence, due
process requires that the trial coaonduct a full competency hearing.
[Citation.] Evidence is ‘sultantial’ if it raises a reasonabtoubt about the
defendant's competence to stand trial. [Citation.] The court's duty to
conduct a competency hearing arises when such evidence is presented at
any time ‘prior to judgment.’ [Citations[f] When a competency hearing

has already been held and the defendant has been found competent to stand
trial, however, a trial court need not suspend proceedings to conduct a
second competency hearing unless it ‘is presented with a substantial
change of circumstances or witkw evidence’ casting a serious doubt on

the validity of that finding. [Citations.]"Reople v. Jones (1991) 53 Cal.3d

1115, 1152-1153.) When “a competencwriieg has already been held,

the trial court may appropriately take personal observaitis into account

11
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in determining whether there has besmme significant change in the
defendant's mental state.ld(at p. 1153.)

More is required to raise a doubttasdefendant's competency than mere
bizarre actions or statementBegple v. Halvorsen (2007) 42 Cal.4th 379,
403.) Disruptive conduct and cowtm outbursts do not necessarily
demonstrate that defendant is unatbdeunderstand the proceedings or
assist in his defensePdople v. Mai (2013) 57 Cal.4th 986, 1033.) In
People v. Medina (1995) 11 Cal.4th 694, our Supreme Court found
defendant's cursing and disruptive behavior “displayed an unwillingness to
assist in his defense, but did not resaily bear on his competence to do
so, or reflect a substanitighange of circumstances or new evidence casting
serious doubt on the validity of the prior finding of the defendant's
competence.”Ifl. at p. 735.)

“A trial court's decision whether arot to hold a competence hearing is
entitled to deference, because tharttas the opportunity to observe the
defendant during trial.”Keople v. Rogers (2006) 39 Cal.4th 826, 847.) “
‘An appellate court is in no position to appraise a defendant's conduct in
the trial court as indicating insanity, a calculated attempt to feign insanity
and delay the proceedings, or sheer temper.” [Citation®¢op(e v.
Danielson (1992) 3 Cal.4th 691, 727, overruled on another poiRrice v.
Superior Court (2001) 25 Cal.4th 1046, 1069.) ftrial court's decision

will be upheld if substantial evidence supports Redple v. Huggins
(2006) 38 Cal.4th 175, 220.)

C. Analysis

Delphin contends his second triadunsel made a sufficient showing to
require the trial court to reinviegate his competency. He cites the
following points counsel raised witihe court: Delphin was housed alone

in administrative segregation; his symptoms persisted; counsel had “given
up” and both counsel and the defensvestigator had difficulty with
Delphin; Delphin had lost 40 pounds and ceased taking his medicine; he
once refused to leave his cell and acted “goofy” both in court and in the
hallway.

Much of this evidence simply shows bizarre behavior, which is insufficient
to raise a doubt as to Delphin's competereofde v. Marshall (1997) 15
Cal.4th 1, 33.) Significantly, counseiever indicated that Delphin's
condition had changed or worsened, athigt it did not improve as he had
hoped and that he was frustrateddealing with Delphin. None of this
evidence contradicts the trial court's finding, based on the report from Napa
State Hospital and the court's @wobservations, that Delphin was
malingering and his failure to assist his defense was intentional. His
outbursts were often timed to drawetmost attentionTellingly, once it
was clear that the trial was procewgglithe outbursts and bizarre behavior
stopped. Nothing that coungmbinted out to the coureflected a change in

12
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Delphin's condition from when hkead been found competent or cast a
serious doubt on that conclusion.

Delphin contends the trial court applithe wrong standard for determining

if a second competency hearing wasjuired because it indicated its
decision was discretionary. We note tlrasome instances the decision to
conduct a competency heayirs discretionary. Whethe evidence casting
doubt on an accused's present competendesss than substantial, it is
within the trial court's discretion wefther to order a competency hearing.
(People v. Welch (1999) 20 Cal.4th 701, 74/h)any event, Delphin failed

to show a substantial change in circuanses as to his competency so as to
require a second hearing merely because his second lawyer declared a
doubt.

Valdez, 2014 WL 3388558, at *5—7. Petitianaised this claim in a fpigon for review filed with
the California Supreme Court which was sumipatenied. Lodg. Doc. No. 14 (Petition for
Review and Order Denying Review).

1. Applicable Legal Standards

“[T]he failure to observe procedures adequatgrddect a defendantigght not to be tried
or convicted while incompetent stand trial deprives him of his dpeocess right to a fair trial.”
Drope v. Missouri, 420 U.S. 162, 172-73 (1975ge also Pate v. Robinson, 383 U.S. 375, 385
(1966). The relevant questionarprocedural incompetence clainthat is whether a trial court
erred in failing to hold a competency hearing “wikether a reasonabledge, situated as was t
trial court judge whose failure to conduct andewtiary hearing is beg reviewed, should have
experienced doubt with respectdmmpetency to stand trial.De Kaplany v. Enomoto, 540 F.2d
975, 983 (9th Cir. 1976) (en banc). “Althoughperticular facts signal a defendant's
incompetence, suggestive evidence includesl¢fiendant's demeanor before the trial judge,
irrational behavior of the defendant, and &tale medical evaluations of the defendant's
competence to stand trial\WWilliams v. Woodford, 384 F.3d 567, 604 (9th Cir. 2002). A federa
court’s review of a procedural competency cl@rimited to the evidence that was before the
trial court judge, howeverUnited Statesv. Lewis, 991 F.2d 524, 527 (9th Cir. 1993). Finally,
state court’s determination that no competen@rihg was required is a factual finding to whig
a federal court must defer unless that findingrnieeasonable within the meaning of 28 U.S.C.

§ 2254(d)(2).Mendez v. Knowles, 556 F.3d 757, 771 (9th Cir. 2009).
13

—

h




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

2. Analysis

As the state appellate cowppinion noted, there is no dispute that petitioner was
examined, declared incompetent by the trial court, and assigned treatment at the Napa St
Hospital in 2007 and the first half 2008. The hospital eventuattertified that petitioner was
competent to stand trial in August 2008 and idf siffered their opiniornthat the petitioner was
malingering symptoms of mental illness. The aniestion before the court is whether the st
appellate court was objectively @asonable in concluding thattpener was not entitled to a
second competency hearing. Thisitaoncludes that it was not.

As notedsupra, the trial judge questioned counset@svhether petitioner’s condition hg

changed in some appreciable way betwseptember 2008 and the date of the April 2009

hearing. Lodg. Doc. No. 9 (Augmeat Reporter’s Transcript, Vol. 1 of 2) at 41. Trial counse

stated his opinion that it had ndd. at 37. Based on this information and noting hospital sta
opinion that petitioner was malingeg, the trial judge concludedahthe hospital’s certification
of competence was controllingd. at 41. The court of appealso emphasized this point in
denying petitioner’s claim, noting that “[n]Jothingathcounsel pointed out to the court reflectec
change in Delphin's condition from when helleeen found competent or cast a serious doul
that conclusion.”Valdez, 2014 WL 3388558, at *7. This fal determination is presumed

correct and petitioner bes the burden of reldutg it with clear anadtonvincing evidenceSee

Miller-El v. Dretke, 545 U.S. 231, 240 (2005). Hes failed to do so. Iclosing, the court notes

that under 8§ 2254(d)(2), “a statetst factual determination is not unreasonable merely beca
the federal habeas court would have reachdiferent conclusion in the first instanceWood v.
Allen, 558 U.S. 290, 301 (2010) (“[E]ven if ‘[rleasable minds reviewing the record might
disagree’ about the finding in question, ‘on halreagew that does not fice to supersede the
trial court’s . . . determination.”).

Based on the foregoing, petitioner is noftéed to habeas relief on this claim.

C. Error in Instructing CALCRIM No. 702

Lastly, petitioner contends thkte trial court erred in its instruction of CALCRIM No.

702 because it relieved the prosecution of the muodéaving to prove tit he acted with the
14
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intent to Kill in order to findhe special circumstance of murdgrmeans of lying in wait. The

court of appeal consideredgtargument and rejected it:

i

Delphin contends the trial court erred in instructing the jury with
CALCRIM No. 702 because it erroneously informed the jury that the
People did not have to prove the actkidler acted with intent to kill for
the special circumstance of murder fmgans of lying in wait to be true.
While first degree murder by means lging in wait requires “only a
wanton and reckless intent to inflict injury likely to cause death,” the lying-
in-wait special circumstance rages the intent to kill. Reople v. Gutierrez
(2002) 28 Cal.4th 1083, 1148-114%¢ also People v. Superior Court
(Bradway) (2003) 105 Cal.App.4th 297, 309-310.) Although another
instruction correctly informed thgury that the special circumstance
required an intentional killing, Delphin contends the conflicting
instructions created prejudatierror. We disagree.

A. The Instructions on the Lyg—in—Wait Special Circumstance

The trial court gave two instructions on the lying-in-wait special
circumstance. One applied to the actikifler and the other applied to an
accomplice.

As to the accomplice, the court ingtted the jury using the language of
CALCRIM No. 702 in part as follows'lf you decide that a defendant is
guilty of first-degree murder but was not the actual killer, then, when you
consider the special circumstancenuirder while lying in wait, you must
also decide whether the defendant aetétl the intent to kill. In order to
prove this special circumstance for destr®lant who is not the actual killer,

but who is guilty of first-degree murder as an aider and abettor, the People
must prove that the defendantext with the intent to killThe People do

not have to prove that the actual killer acted with the intent to kill in order

for this special circumstance to betrue.” (Emphasis added.)

The court also instructed with CALCRM No. 728, which addresses the
special circumstance as applied to #datual killer. The court instructed in
part as follows: “A defendant is charged with a special circumstance of
murder committed by means of lying in wait in violation of Penal Code
Section 190.2(a)(15). To prove thatstispecial circumstance is true, the
People must prove that: [1] The defendant intentionally killed Angelique
Hewitt; [1] And, [1] 2. The defendant committed the murder by means of
lying in wait. [{]] A peresn commits a murder by meaof lying in wait if:

[1] 1. He concealed his person frone therson killed; []]] 2. He waited and
watched for an opportunity to act; [{] Baen he made a surprise attack on
the person killed from a position afivantage; [1] And, [1] 4le intended

to kill the person by taking the person by surprise.” (Emphasis added.)

15
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B. The Law and Analysis

It is well established in California that we determine the correctness of jury
instructions from the entire chargettee jury and not by considering only
parts of an instruction or a particular instructiddol{n, supra, 18 Cal.4th

at p. 328.) In assessing whether anruttional error occurred, the test is
“whether there is a ‘remnable likelihood’ that # jury misconstrued or
misapplied the law in light of the instructions given, the entire trial record
and the arguments of counselPepple v. Dieguez (2001) 89 Cal.App.4th
266, 276.)

“The crucial assumption underlying ouaonstitutional system of trial by
jury is that jurors generally understhand faithfully follow instructions.”
(People v. Mickey (1991) 54 Cal.3d 612, 689, fn. 17.) We presume that the
jury properly disregarded applicable instructions.Sée People v. Chavez
(1958) 50 Cal.2d 778, 79@eople v. Hairgrove (1971) 18 Cal.App.3d 606,
609.)

Here, CALCRIM No. 702 misstated thaw as to the People's burden in
Delphin's case to prove histent to kill as part of the lying-in-wait special
circumstance. As the parties recognize and the use note indicates, this
instruction should not havéeen given in thiscase. Thisinstruction
expressly provided that it applied only if the defendant was not the actual
killer (“If you decide that a defendarg guilty of first-degree murder but

was not the actual killer”).

Here, the record established thag flury found Delphin was the actual
killer because the jury found trueethallegation that he discharged a
firearm causing death. Thus, the jury would not have looked to CALCRIM
No. 702 to determine whether the special circumstance was true as to
Delphin. Instead, the jury wouldave looked to CALCRIM No. 728,
which applied to the actual killelhAs we have emphasized ante, this
instruction stated twice théte killing must be intational. Construing the
instructions as a whole and applyitig well-established presumption that
the jury followed the instructions which appropriately applied to its factual
findings, there is not a “reasonaHlikelihood” that the jury found the
lying-in-wait special circumstance tras to Delphin without finding that
he intentionally killed Hewitt.

Valdez, 2014 WL 3388558, at *7-9. Petitianaised this claim in a pidon for review filed with
the California Supreme Court which was sumipatenied. Lodg. Doc. No. 14 (Petition for

Review and Order Denying Review).

16




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

1. Applicable Legal Standards

In order to warrant federal baas relief, a challenged jurystruction “cannot be merely
undesirable, erroneous, or evariversally condemned, but musblate some due process righ
guaranteed by the fourteenth amendmeg@uipp v. Naughten, 414 U.S. 141, 146 (1973) (intern
guotations omitted). A challenge to a trial d®ujury instructions is reviewed under the
standards iBrecht v. Abrahamson, 507 U.S. 619, 623 (1993) — that whether the error had a
substantial and injurious effect in determining the jury’s verdiee California v. Roy, 519 U.S.
2,5(1996). “The burden of demoradtng that an erroneous instrioct was so prejudicial that i
will support a collateralttack on the constitutional validity af state court's judgment is even
greater than the showing required to elssa plain error on direct appeallenderson v. Kibbe,

431 U.S. 145, 154 (1977). Lastly, the reviewiogrt should consider anstruction in the

context of the entireecord rather tharugging it in isolation.Estelle v. McGuire, 502 U.S. 62, 72

(1991).
2. Analysis
At petitioner’s trial, the court gave twinstructions on the lying in wait special

circumstance — CALCRIM No. 702 and CALCRIM No. 728. Lodg. Doc. No. 3 (Clerk’'s

Transcript on Appeal, Vol. 3 of 3) at 737-742. eTiormer applied to aaccomplice and the latte

to the actual killer.Id. As noted above, the court gifeal acknowledged that CALCRIM No.
702 misstated the prosecution’s bura@th respect to proving pétoner’s intent to kill. It
concluded, however, that there was no reversible error because the jury would never have
that instruction given its findinthat petitioner discharged adarm causing the death. After
review of the record, this court reaches the same conclusion.

First, the jury indisputablgoncluded that petitioner was Aniggie Hewitt’'s actual killer.

al

reacl

Lodg. Doc. No. 2 (Clerk’s Transcript on Appg¥bl. 2 of 3) at 490-493. Second, upon reaching

that determination, the jury should hdweked exclusively to CALCRIM No. 728 whiahd
contain an instruction thatetspecial circumstance could only be found where the killing wa
intentional. That instructioexpressly provided that the lyimg wait circumstance required the

prosecution to prove (1) that “[tjhe defendanéemtionally killed Angelique Hewitt” and (2) that
17
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“[t]he defendant committed the murder by lyingamit.” Lodg. Doc. No. 3 (Clerk’s Transcript
on Appeal, Vol. 3 of 3) at 741. €hnstruction went on to note thging in wait required the jury
to find that “[the defendant] tended to kill the person by taking the person by surprige.”
Third, the jury is presumed to have followed thal court’s instructiongnd, consequently, to
have applied CALCRIM No. 728 ratherath CALCRIM No. 702 in this caseSee Richardson v.
Marsh, 481 U.S. 200, 206 (1987) (holditiwat a jury is presumed follow its instructions)Doe
v. Busby, 661 F.3d 1001, 1017 (9th Cir. 2011) (“A habeas court must presume that jurors fq
the jury instructions.”). Theourt notes that petitioner hastrdfered any convincing evidence
which might rebut this presumption.

In light of the foregoing, g&ioner cannot establish thttte erroneous instruction of
CALCRIM No. 702 had a substantial and injuriousetfin determining thpury’s verdict. As
such, he is not entitled tebeas relief on this claim.

IV. Conclusion

Accordingly, IT IS HEREBY RECOMMENDED #t petitioner’s application for a writ ¢
habeas corpus be DENIED.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe® provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatidag,/ reply to the objections
shall be served and filed withfourteen days after service thie objections. Failure to file
objections within the specified time may waive tight to appeal the Distt Court’s order.
Turner v. Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinezv. Ylst, 951 F.2d 1153 (9th Cir.
1991). In his objections petitionmay address whether a certifeatf appealabity should issug
in the event he files an appeal of the judgment in this caseRule 11, Rules Governing Secti
1
1

i
18

nllow

—

dge




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

2254 Cases (the district court misgue or deny a certificate appealability when it enters a

final order adverse to the applicant).

DATED: December 12, 2017. Z
7’ c W\
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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