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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

KASEY F. HOFFMANN, No. 2:15-cv-1748-MCE-EFB P
Plaintiff,
V. FINDINGS AND RECOMMENDATIONS
KEVIN JONES,
Defendant.

Plaintiff is a state prison@roceeding without couesin this action brought pursuant to

42 U.S.C. § 1983. His complaint concerns evergsdhbcurred while he waspretrial detainee at

the Lassen County Jail.

Defendant has filed a motion for summargigment. ECF No. 40. For the reasons that

follow, the motion must be granted.
l. Background
This action involves a jail policy requig inmates to obtain permission before
corresponding with other Jail inmates. Plaintiff alleges that defendant Jones, the Captain
Lassen County Jail (“the Jalil”), violated his Eilsnendment rights when he refused to allow
plaintiff, an inmate at the Jail, to correspondhaCasey Simoni, who wasdso incarcerated at th

Jail. ECF No. 1. Plaintiff alleges that he hagba with Simoni, that county protective service

had taken the child, and that plafhwanted to write to Simoni ttmaintain family ties as well a
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knowing how my son is doing, health, needs, picturés.’at 3. An exhibit attached to the
complaint shows that plaintiff filed anrfimate request form” on July 6, 2015 asking to
communicate with Simonild. at 5. Jail staff responded, “Pleasoordinate through CFS [Chilg
and Family Services].Id. Plaintiff alleges that this respong®lates his First Amendment righ
of freedom of speech.d. at 3. He seeks an injunctiondering defendant to allow such
correspondence and monetary damagdes.
Il. The Parties’ Factual Contentions and Evidence

The parties do not dispute most of the facts underlying this case. Instead, the disp

centers on whether those facts gisge to a viable First Am&ment claim. Where a genuine

dispute exists about a fact, the court will so Hote.

Plaintiff was incarcerated atdéhlail for most of 2015. EQRo. 41-1, Def.’'s Statement of

Undisputed Facts ISO Mot. for Summ. J. (heaéter “DUF”), Fact No. 1. In May of 2015,

Casey Simoni, the mother of plaintiff's infaninsavas also booked into the Jail. DUF Nos. 2-
Defendant was the Custody Commander of the E&IF No. 42, Decl. of Kevin Jones, at | 2.
that time, the Jail enforced a policy requiringhates to obtain perssion before corresponding
with other Jail inmates. ECF No. 42 at § 5. Rifliasked for permission to write to Simoni “in

order to facilitate family ties, and create aguding program.” DUF No. 5; ECF No. 46 at 86.

! In his opposition to defendant’s motiorr fummary judgment, plaintiff argues that
defendant additionally violated his First Amendment rights by retaliating against him for us
the grievance system by threatening to take avisgood-time credits lie continued to file
grievances. Plaintiff did notise a retaliation claim in his omlaint; instead he mentioned the
issue only as an excuse for failingeddhaust his administrative remedi€sompareECF No. 1 at
2 (plaintiff's response to the form question agkivhy he did not presehis claim through the
grievance processyith ECF No. 1 at 3 (plaintiff's statemeat his claim). Thus, the court did
not recognize such a claim in its order schegplaintiff’'s complaint under 28 U.S.C. § 1915A
ECF No. 7. That order permitted plaintiff to file an amended complaint (in which he could
asserted the retaliation claim); élected not to. As plntiff failed to put tke court and defendar
on notice that he wished to guee a retaliation claim againstfeledant, the court cannot permit
plaintiff to insert the claim into the case at tlate date, when discovehas closed. ECF Nos.
16, 34;McKinney v. Am. Airlines, Inc641 F. Supp. 2d 962, 981-82 (C.D. Cal. 2009) (claim 1
asserted in complaint or pritr the close of discovery coutbt be added in summary judgmer
opposition).

2 Plaintiff raises some “objection” to ery fact put forth by defendant, but these
objections do not generally challenge treracity of the proffered facts.
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Simoni told Jail staff that she did not wantcmmmunicate with plaintiff, except through Child
and Family Services. DUF No. 6; ECF No. 4Zimoni Dep., at 48-49; ECF No. 46 at 88. S
did so because plaintiff “had made hurtfidtements about my case and made accusations
towards me, that co-parenting waslaoger going to be an idea. lHeade very clear if, in fact,
he was able to get full custody iy son, that would be it argk would be taking my son to
Montana and | would not see him anymoteECF No. 42-1 at 46.

Defendant denied plaintiff permission to \ertb Simoni, “mainly beause Simoni did no
want to correspond with Plaintiff.” DUF No. BCF No. 42 at § 12. However, Jones offered
plaintiff the alternative of communicating wigimoni regarding their son through the social
workers at Child and Family ServicesEECF No. 42 at { 12. Plaifftdid not do so because, he
says, that would have acknowledged “that [usirag &fternative] was preserving his freedom ¢
speech right which it was not.” ECF No. 46 at 8& plaintiff explainsit, “communicating by
way of [a] third party is not #hretention of plaintiff's firsamendment rights; freedom of
expression dose [sic] not say freedom of egpion by way of third party, nor dose [sic] free
speech say out of someone else’s mouth.” ECF No. 46 at 32-33. Plaintiff also asserts the
not use the alternative offered by Jones because he was worried that Simoni might confid
something in the communication that, if reveaedhild and Family Services, would hurt her
court case (which related to her treant of their son). ECF No. 46 at 65.

[I. The Motion for Summary Judgment
A. Summary Judgment Standards
Summary judgment is appropriate when ther&go genuine disputas to any material

fact and the movant entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a). Summary

? Plaintiff disputes defendanttharacterization of these faets “threatening” to Simoni.
ECF No. 46 at 19, 32. This charaation is not material; theoart will assume that plaintiff
was not threatening Simoni.

* According to plaintiff, defendant didbt arrange this alternative channel of
communication; he and Simoniddi ECF No. 46 at 16, 65. Whaanged the alternative mean
of communication is irrelevant the following analysis; what matters is whether an alternati
means existed. Plaintiff does not dispute Heatould have communieat with Simoni through
Child and Family ServicesSee id.
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judgment avoids unnecessary trials in cases intwthe parties do not dispute the facts relevg
to the determination of the issues in the case which there is insufficient evidence for a jury
to determine those facts in favor of the nonmov&@rawford-El v. Britton 523 U.S. 574, 600
(1998);Anderson v. Liberty Lobby, In&t77 U.S. 242, 247-50 (198&w. Motorcycle Ass’'n v.
U.S. Dep’t of Agric.18 F.3d 1468, 1471-72 (9th Cir. 1994t bottom, a summary judgment
motion asks whether the evidence presents agiffidisagreement to require submission to
jury.

The principal purpose of Rule 56 is to iselaind dispose of factually unsupported clai
or defensesCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986). Thus, the rule functions
“pierce the pleadings and to assess the proofder to see whether there is a genuine need
trial.”” Matsushita Elec. Indus. v. Zenith Radio Cod¥5 U.S. 574, 587 (1986) (quoting Fed.
Civ. P. 56(e) advisory committee’s note on 18@3ndments). Procedurally, under summary
judgment practice, the moving pafligars the initial rggonsibility of preseting the basis for its
motion and identifying those portions of the redogether with affidats, if any, that it
believes demonstrate the absence @ér@uine issue of material fadCelotex 477 U.S. at 323;
Devereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir. 2001) (emda If the moving party meets
its burden with a properly supported motion, Itiieden then shifts to the opposing party to
present specific facts that show there isaugee issue for trial. Fed. R. Civ. P. 56@&hderson
477 U.S. at 248Auvil v. CBS “60 Minutes’67 F.3d 816, 819 (9th Cir. 1995).

A clear focus on where the burden of proof liescathe factual issue in question is cru¢

to summary judgment procedures. Depending ochwparty bears that burden, the party see
summary judgment does not necessarily needitbanit any evidence of its own. When the

opposing party would have the burden of prooaahspositive issue at trial, the moving party
need not produce evidence whiokgates the opponent’s clairSee, e.g., Lujan v. National

Wildlife Fed’'n 497 U.S. 871, 885 (1990). Rather, the mgyarty need only point to matters
which demonstrate the absence geauine material factual issu8ee Celotexd77 U.S. at 323
24 (“[W]here the nonmoving party will bear the burdgrproof at trial on a dispositive issue, 3

summary judgment motion may properly bedaan reliance solely on the ‘pleadings,
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depositions, answers to interrogaes, and admissions on fil§.” Indeed, summary judgment
should be entered, after adequate time for desgoand upon motion, agaire party who fails to
make a showing sufficient to establish the existenf an element essential to that party’s cas
and on which that party will bear the burden of proof at ti&de idat 322. In such a

circumstance, summary judgment must be grafisedong as whatever isefore the district

court demonstrates that the stamidi@r entry of summary judgmeras set forth in Rule 56(c), i$

satisfied.” Id. at 323.

To defeat summary judgment the opposing pamigt establish a genuine dispute as to
material issue of fact. This engatwo requirements. First, thespiute must be over a fact(s) th
is material, i.e., one that makes #etience in the outcome of the cagenderson477 U.S. at
248 (“Only disputes over factsahmight affect the outcome tife suit under the governing law
will properly preclude the entry of summary judgm8ntWhether a factual dispute is material
determined by the substantive law bBqgble for the claim in questiond. If the opposing party
is unable to produce evidence sufficient to estalalistquired element of its claim that party fe
in opposing summary judgment.A] complete failure of proofoncerning an essential elemer
of the nonmoving party’s casecessarily renders allrar facts immaterial.'Celotex 477 U.S.
at 322.

Second, the dispute must be genuine. Inrdeteng whether a factual dispute is genui
the court must again focus on which party beéhe burden of proof ahe factual issue in
guestion. Where the party opposingnsnary judgment would bear therden of proof at trial o
the factual issue in dispute attparty must produce evidensafficient to support its factual
claim. Conclusory allegations, unsupported bigence are insufficient to defeat the motion.
Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Ratliee opposing party must, by affida
or as otherwise provided by Rule 56, designaseifip facts that show #re is a genuine issue
for trial. Anderson477 U.S. at 24Pevereaux263 F.3d at 1076. More significantly, to
demonstrate a genuine factual dispute, theeswd relied on by the opposing party must be s
that a fair-minded jury “could return a vétfor [him] on the evidence presented®hderson

477 U.S. at 248, 252. Absent any such evideéneres simply is no reason for trial.
5
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The court does not determine witness ibyiitly. It believes the opposing party’s
evidence, and draws inferences nfasbrably for the opposing partysee id at 249, 255;
Matsushita 475 U.S. at 587. Inferences, howevee, ot drawn out of “thin air,” and the
proponent must adduce evidence of a factuadipate from which to draw inference&m. Int'l
Group, Inc. v. Am. Int'l Bankd26 F.2d 829, 836 (9th Cir. 1991) (Kieki, J., dissenting) (citing
Celotex 477 U.S. at 322). If reasonable minds daliffer on material fastat issue, summary
judgment is inappropriateSee Warren v. City of Carlsbad8 F.3d 439, 441 (9th Cir. 1995). On

the other hand, the opposing party “must do ntioa@ simply show that there is some

metaphysical doubt as to the material facts Where the record taken as a whole could not lead

a rational trier of fact to finébr the nonmoving party, there is fgenuine issue for trial.”
Matsushita 475 U.S. at 587 (citation omitted). Iratlcase, the court must grant summary
judgment.

Concurrent with the motion for summary judgnt, defendant advideplaintiff of the

requirements for opposing a motion pursuant to B6lef the Federal Rules of Civil Procedure.

\1%4

ECF No. 41see Woods v. Carg§84 F.3d 934 (9th Cir. 201Rand v. Rowlandl54 F.3d 952,
957 (9th Cir. 1998) (en ban®ert. denied, 527 U.S. 1035 (199R)ingele v. Eikenberry849
F.2d 409 (9th Cir. 1988).

B. Defendant’s Motion for Summary Judgment

1. The Jail's Inmate-to-Inmate Correspondence Policy

Defendant argues that his refusal to allowrgl#ito write to Simoni was a legitimate and
lawful restriction on plaintiff's speech while incaragxd at the jail. “Lawful incarceration brings
about the necessary withdrawallionitation of many privilegesrad rights, a retraction justified
by the considerations underlying our penal systeRell v. Procunier417 U.S. 817, 822 (1974).

Prisoners retain those First Amendment righds ¢fo not conflict withtheir status as prison

—
=

inmates or with the legitimate pengical objectives of the prisoridd. One such right is the rigl
to send and receive mail, sulifjéz reasonable restriction§ee Turner v. Safleg82 U.S. 78
(1987). A restriction on mail sefrom one inmate to anothervalid, even if it impinges on

i
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inmates’ constitutional rights, if it is reasonably related to legitimate penological infelestst
89.

In Turner v. Safleythe U.S. Supreme Court provided fdactors for courts to consider i
analyzing whether a prison restin is reasonably related tagiimate penological interestsd.
at 89-91. First, the court mustcide whether there is a valid, rational connection between tl
restriction and the intereptit forth to justify it. Id. at 89. The logical connection between the
restriction and interest must not @ remote as to render the riesion arbitrary or irrational.ld.
at 89-90. In addition, the interest must be legitenand neutral; i.e., o@ing neutrally without
regard to the content of the expression it limits.

Second, the court must consider whetherglmemain alternative avenues through whig
the prisoner can exercise the righd. at 90. If so, the court shalbe more deferential to the
judgment of the correctional authoritielsl.

Third, the court considers the impactaatommodating the right “on guards and other
inmates, and on the allocationpison resources generallyld. “When accommodation of an
asserted right will have a significant ripple effect on fellow inmates or on prison staff, court
should be particularly deferential to the imfeed discretion of corrections officialsId.

Last, the court considers whet there are ready alterivas to the restrictionld. “[T]he
absence of ready alternative®isdence of the reasableness of a regulation. By the same
token, the existence of obvious, gadternatives may be evidemthat the regulation is not

reasonable, but is an exaggedatesponse to prison concernsd. (internal quotation marks an

citations omitted). Prison officials do not haveptove that there is no lessstrictive alternativel

Id. “But if an inmate claimant can point to aliernative that fullaccommodates the prisoner’
rights atde minimiscost to valid penologicahterests, a court may consider that as evidence

the regulation does not satisfy tle@asonable relationship standardd: at 91.

> This standard applies to pre-trial detaineeshsas plaintiff, as well as convicted
prisoners.Bull v. City of San Francis¢®95 F.3d 964, 973-74 & n.10 (9th Cir. 2010). Howe
in analyzing whether a restriction on a detaigeggjhts is reasonable, paogical interests in
punishment and rehabilitationay not be legitimateld. n.10. However, interests in safety an
security are just as legttiate in pre-trial detention as they are in pristzh.
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The Court applied these facs to uphold a regulationahprohibited correspondence
between inmates in different Missouri correctional facilities.at 91-93. It found a logical
connection between theg@ation and institutiodaecurity concernsld. at 91. Officials had
testified at trial that mail between institutiocsuld be used to communicate escape plans an
arrange violent actdd. Witnesses stated that the stptisons had a growing prison gang
problem and that restrictilgpmmunication between gang members was an important tool tc
combat the problemld. Disallowing inmate-to-inmate c@spondence was a logical respons
these security issuedd. at 91-92. Notably, the Court didtn@quire evidencehowing that the
regulation actually effectivelydmlressed these security concerns.

The Court also found that the regulatiod dot deprive prisoners of all means of
expression; it barred only their ability to comnicate with a limited class of individuals with
whom corrections officials had particuleause to be concerned — other inmatdsat 92.

Prison officials had testified that, inein expert opinions, correspondence between
inmates facilitated the development of informajamizations that threatened the core functior
of prison administration — maintang safety and securityld. To allow the correspondence
would come at the cost of significantlysteliberty and safety for everyone el$é. Because of
this “ripple effect,” the third factor weighed favor of the restriction on inmate-to-inmate
correspondenceld. at 92-93. The Court did not requaeidence of actually dangerous inmaté
to-inmate correspondence. Instead, it deferrédaaxpert opinion of prison administrators.

Lastly, there were no easy alteiimas to the correspondence bdd. at 93. Plaintiffs hag
suggested monitoring the mail as an alternabué prison officials teffied that it would be
impossible to read every piece of inmate-to-inmate mail and thus they could miss some dé
correspondenceld. Prisoners could write in jargon aodes, increasing the risk that dangerot

messages could not be screened &dit.In addition, monitoring eaghiece of inmate-to-inmate

correspondence would burden stdff. Accordingly, the final factoalso weighed in favor of the

restriction. Id. Again, the Court accepted the testimonyagifadministrators without requiring
evidence of specific dangerous mail or evidencettiatestriction woul&ffectively address the

problem of dangerous messages.
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Defendant argues that the urmlited evidence shwvs that th& urnerfactors weigh in

favor of the jail's prohibition on imate-to-inmate correspondence.

Defendant Jones declares that he has been in law enforcement for over 26 years and wa

the Custody Commander of the Jail from JaAé&4 to October 2016, when he became its

Operations Commander. ECF N2 (Jones Decl.), 1 2. The Jail houses inmates who have

arrested and are awaiting arraiggmt) those awaiting trial, anddse who have been sentenced.

Id. T 4. It is Jail policy to allow inmates torocespond with persons outsl the Jail with few
restrictions but to require mmates to obtain permission befahey may correspond with fellow
inmates.Id. § 5.

This restriction promotes the followingterests, according to defendant:

1. Preventing the movement of contrabandl@ngerous items from inmate to inmate;

2. Preventing conspiracy and unfrasnong the inmate population;

3. Preventing inmates from issuitiyreats or intimidating others;

4. Promoting the efficient operation of the Jail; and

5. Preventing correspondence between co{uioars or criminal associates.
Id. 1 6. These interests all relate to thietyeand security of inmates and stalil. At the time
plaintiff requested to correspomdth Simoni, Jail staff were experiencing several safety and
security threats. For examplgil staff had found contrabandtétoo gun, sharp objects, drug
tobacco, and inmate-created weapons) and foursgages with coded meanings (like an inmg
created mural containing gang language and tends located in theil)a Additionally, the
Jail lacked staff who were formally traimhéo identify and interpret gang languadd. 1 7-10.

As defendant argues, these are legiten@enological interests. Indeed, Thener Court
specifically recognized these ingsts as legitimate. 482 U.S. at 91-92. The Court further
recognized that a ban on inmate-to-inmateespondence was logicalbipnnected to such
interests.ld. Plaintiff argues that defendant mpsbvide factual support for his proffered
interests rather than simply “pile conjecture mponjecture.” ECF No. 46 at 23-24. Howevel
the TurnerCourt accepted the testimony of jail admiragbrs about why they had restricted

inmate-to-inmate communication. The Court dad require further factual support beyond th:
9
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testimony, and instead counseled that “courts shoeildarticularly consous of the measure of
judicial deference owed to corrections offilsi in gauging the validitgf the regulation.”Turner,
482 U.S. at 91 (internal quotation marks omittseg also Hernandez v. Wheeldp. 2:10-cv-
00084-CWD, 2013 U.S. Dist. LEXIS 4698, at *17-18 (B. Jan. 10, 2013) (iding that the first

Turnerfactor weighed in favor of a restriction onmate-to-inmate correspondence in a jail and

noting that “[t]he dissenting justices Turnerargued that these intsts [safety and security]
were mere generalities, and that more factijganterest should havieeen supplied by prison
officials, but the majority rejected that positionfavor of deference tprison authorities.”).
Applying that standard to the expé&estimony presented here, thesfifactor weighs in favor of

finding the restriction lawful.

Defendant notes that plaintiff was allowee #hternative of communicating with Simoni

through Child and Family Service®laintiff disputes tat this was a goodtarnative, because it
was possible that something they said would legl @gainst Simoni in her court case. HoweV
the Court inTurnerfound that a total ban on inmate-toviate correspondence was lawful evel
where there was no alternative charfoeinmate-to-inmate communicatioikee482 U.S. at 92.
The Court was satisfied that the ban did not preakmommunication by inmates, because it
limited only their correspondence with other inmaties. Here, while plaintiff's interest in
communicating with Simoni about their son veastainly significantplaintiff could have
communicated with her through Child and Hgr&ervices, which was Simoni’'s wislsee
Hernandez2013 U.S. Dist. LEXIS 4698, at *16 n.3 (notitigat, while married couples’ interes
in communicating might outweigh institutional satuconcerns, cases have not found the sa
regarding unmarried couplesyVhile this alternative channelay not have been perfect in
plaintiff's eyes, it was more than was provided to the inmat@siiner. Thus, the second facto
also weighs in favor of fiding the restriction lawful.

Defendant argues that the restriction (with alternative chanhthrough Child and
Family Services) struck the appropriate batabhetween plaintiff's free speech rights and the
interests of the Jail in promag security and preserving staff oesces and Simoni’s interest in

not having direct communication thiplaintiff. Plaintiff argueshat staff could have screened
10
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inmate-to-inmate mail, as they screened othewnmng mail. However, defendant declares th
at the time in question, the Jail lacked stafirted in gang communicatio Thus, to serve the
Jail's legitimate interest in curbing gang coomication between inmatethe Jail would have
had to hire or train staff and then pay fofffstiane spent screening the additional mail. As the
Turner Court recognized, the possibility of misgidangerous encoded messages and the bu
on staff resources of screening rather thambr inmate-to-inmate correspondence presents
more than a de minimis cost. Additionally tims case, allowing the communication would ha
adversely affected Simoni, who did not wanttorespond with plaintiff. It was reasonable fo
defendant to restrict a communtica that could potentially causenflict between two inmates.
Accordingly, the thirdTurnerfactor also weighs in favaf finding the restriction lawful.

Lastly, defendant argues ttihae restriction was not an exgayated response to the Jail’
legitimate interests in promotirgafety and security and consenyistaff resources. In 2015, th

Jail had an ongoing problem with contraband and hidden messages, and defendant argue

requiring inmates to obtain permission before camicating with other inntas was reasonable.

Plaintiff argues that the ban was an exaggenasgonse, because the Jail could have instead
screened the correspondence or allowed for \bgitween inmates. ECF No. 46 at 25. The J
was not required to implement the least restrictive rule, howé@wener, 482 U.S. at 90-91.
Plaintiff has not pointed to an alternativathkvould have fully acaomodated his expressive
rights at de minimis cost to defendant’'sidgenological interest as noted abovesee
Hernandez2013 U.S. Dist. LEXIS 4698, at *22-23 (noting several possible alternatives to
on inmate-to-inmate correspondence thatild have allowed a husband and wife to
communicate but concluding that the court ndeder to jail officials on whether such
alternatives would pose undue setyurisks or require excessivaonitoring by jail staff).
Accordingly, the final factor also wghts in favor of the restriction.

Considering the evidence provided by the patritiethe light most feorable to plaintiff,
all four factors identified imurnerweigh in favor of the Jail'sequirement that inmates obtain
permission to correspond with other inmates (@ef@ndant’s denial of such permission to
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plaintiff in response to his geiest to write to Simoni)Summary judgment is therefore
appropriate in faor of defendant.

2. Qualified Immunity

Alternatively, summary judgment is appropriatdavor of defendant on the basis of
gualified immunity. The doctrine of qualified immunity protegbvernment officials “from
liability for civil damages insofaas their conduct does not violatearly established statutory ¢
constitutional rights of which @asonable person would have knowrHarlow v. Fitzgerald
457 U.S. 800, 818 (1982). To determine whethesficial is entitled to qualified immunity, thg
court considers: (1) whether the facts asgaiteby plaintiff establish a violation of a
constitutional right and (2) wheththat right was clearly establisghgiven the state of the law 3
the time of the alleged miscondu®earson v. Callaharb55 U.S. 223, 232 (2009). The court]
may consider either prong of the analysis fitst.at 236.

Even if the court were to presume that pléi had a right to communicate with Simoni,
the court cannot conclude thatch a right was clearly establed in 2015, when defendant
denied plaintiff permission to write to Simorin analyzing whether the law was clearly
established, the court must looktla¢ specific contebof the case Saucier v. Katz533 U.S. 194,
201 (2001). If the defendant can show tmadid not know, nor should he have known, the
relevant legal standard, thgnalified immunity appliesHarlow, 457 U.S. at 819. Defendant

argues that, given theurnerdecision, which upheld restrictions on inmate-to-inmate

correspondence, and California regulations, whiafilarly require state prison inmates to obtain

permission before they may correspond (Cal. (oelgs. tit. 15, § 3139), Jones did not know,
should he have known, that it violated pldirgirights to deny him permission to correspond
with Simoni. The court agrees. Plaintiff hast identified any U.SSupreme Court or Ninth
Circuit case clearly estashing the rights of inmates to cespond with one another, even whe

those inmates have a common camg such as child custodfee Hernande2013 U.S. Dist.

® Plaintiff refers to muripal liability and cite$Dwen v. Independenc45 U.S. 622
(1980), in which the Court held that municipatmarations could not aim qualified immunity.
This reference is inapt; plaintiff is notieg any municipal corporation in this action.
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LEXIS 4698, at *26-29 and cases cited therein. &attases have upheld restrictions on inmj
to-inmate correspondencé&.g, Turner, 482 U.S. 78Hernandez2013 U.S. Dist. LEXIS 4698;
Maldonado v. Det. Officer CorporaNo. CV-07-127-BLG-RFC, 2008 U.S. Dist. LEXIS 55044
(D. Mont. July 16, 2008). Accordingly, defendahiould be granted qualified immunity and
summary judgment.
3. Damages
Lastly, defendant argues thaaintiff cannot support his @im for damages. The court
need not consider this arguntgbecause it has concludedttsummary judgment must be
granted to defendant ftine reasons stated above.
IV.  Conclusion and Recommendation
For the reasons set forthave, it is hereby RECOMMENDED that:
1. Defendant’s January 26, 2018 motion $ommary judgment (ECF No. 40) be
GRANTED; and

2. The Clerk be directed to enteidgment accordingly and close the case.

nte-

bl

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections
within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

DATED: May 10, 2018.
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