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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 EDWARD G. VIRAMONTES No. 2:15-cv-01754 TLN AC
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 PFIZER, INC.,
15 Defendant.
16
17 Plaintiff is proceeding in this matter pro, sed pretrial proceedings are accordingly
18 | referred to the undersigned pursutmLocal Rule 302(c)(21). Pending is a motion for summary
19 || judgment from defendant Pfizer, Inc. (“PfiZemwhich has been fully briefed. ECF No. 95
20 | (motion); ECF Nos. 97, 98, 99 (ntaff's response); ECF No. 103 (Pfizer’s reply). The mattey
21 | came on for hearing on June 27, 2019. Plaintifeapgd in pro se; attorneys Brooke L. Kim apd
22 | Andrew D. Day appeared for Pfizer. ECB.NO4. For the reasons stated below, the
23 || undersigned recommends the motion for summary judgment be GRANTED.
24 l. Background
25 A. Relevant Procedural Background
26 Plaintiff Edward G. Viramonte§'Plaintiff”) is pursuing a chim for loss of consortium.
27 | See ECF No. 71 (Third Amended Complainn August 4, 2005, plaintiff's wife, Sharon
28 | Viramontes, first sued defendant Pfizer, Inc. (f@@wlant”) in Sacramento Superior Court. ECF
1

Dockets.Justia.com


https://dockets.justia.com/docket/california/caedce/2:2015cv01754/284804/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2015cv01754/284804/107/
https://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

No. 6-4; see ECF No. 23 at 3 (granting judicial noticstafe court complaint). In the original
lawsuit, Ms. Viramontes assertethims for negligence and strjgtoducts liabiliy. Id. Both
claims were dismissed because plaintiff couldprove causation. ECF No. 6-5; see ECF No
at 3 (granting judicial notice dftate court summary judgmentler). The California Court of
Appeal affirmed the trial court’s judgment. EGII6. 6-6; see ECF No. 23 at(granting judicial
notice of court of appeals decision).

On July 17, 2015, plaintiff and Ms. Viramonteled this lawsuit in Sacramento Superig

Court alleging negligence, strict products liability, and loss of consortium. ECF No. 1-1, Ex.

Defendant removed the action to this court onbid&s of diversity jurisdiction. ECF No. 1. O
February 23, 2016, Ms. Viramontes’ negligennd atrict products liability claims were
dismissed with prejudice as barred by tlage of limitations. ECF No. 31 (adopting Finding
and Recommendations at ECF No. 23). Plaistiff'ss of consortium claim was dismissed wit
leave to amend if Mr. Viramontes “couidithfully allege that his loss of consortium did not
begin on or after July 18, 2013.” ECF No. 23 aB718:4 (emphasis original). Plaintiff's Firs
Amended Complaint (ECF No. 51) was dismisa#th leave to amend for failure to allege
causation. ECF No. 68 (adopting in full Fings and Recommendations at ECF No. 62).
Plaintiff filed his Third Amended ComplaiitTAC”) on January 13, 2017. ECF No. 71. Ms.
Viramontes was terminated as a plaintiff. [@n February 27, 2017, and the court confirmed
the case was proceeding only on the loss of consodiaim. ECF No. 76. Pfizer answered o
May 1, 2017. ECF No. 77.

B. The Claims

Plaintiff alleges that he suffered a loss of consortium as a result of three dermatom
related surgeries that hisfeiunderwent between 2014 and 2016, as well as the symptoms
associated with Ms. Viramontes’ Chronictigae Syndrome, which was diagnosed in 2016.

TAC at 11 27-33. Plaintiff alleges:

As a direct and legal result t¢the acts, conduct and omissions of
Pfizer Inc., its employees and agemisintiffs [sic.] wife, Sharon E.
Viramontes, suffered the injuries..which resulted in reconstructive
surgeries that have resulted in lesser degree of [plaintiff's] wife’s
love, companionship, comfortffaction, moral support, enjoyment
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of sexual relation, and physical agll as financial support of the
home.

Id. at § 33. Plaintiff seeks compensatory and punitive damages. Id. at 7.

Defendant moves for summary judgment o fibllowing grounds: (1) plaintiff fails to
prove causation, (2) plaintiff's claim is time+bad in its entirety, rad (3) plaintiff cannot
establish the underlying tort of failurew@rn. ECF No. 95 at 2; ECF No. 103 at 2.

. Statement of Undisputed Facts

Unless otherwise specified, the following faetre either expressly undisputed by the
parties or have been determined by the court diplbreview of the record, to be undisputed |
competent evidence. The defendant’s stat¢miemndisputed facts is located at ECF 95-6.
Plaintiff's responses are located at ECF No. 98 at 1§ 1-7.

A. History of Celebrex Use and Prior Litigation

In April 2002, Ms. Viramontedeveloped carpel tunnel syndrome and tendinitis of the
wrist, associated with her wods a waitress. Declaration®fooke Kim at ECF No. 95-1 Ex.
28, ECF No. 95-4 at 14. On May 13, 2002, Dr. Jakebard, M.D., a workman’s compensati
doctor, first prescribed Celebrex to Ms. \fmantes. Kim Decl. Ex. 1, ECF No. 95-2 (Certified
Deposition Transcript of Sharon Viramont¥®l. 1, May 25, 2006 (“S.V. 2006 Depo.”) at
235:15-236:6, 238:22-24; see also, ECF No. 95-4 at 17-18 (prinestyngphysician’s

progress report dated Mdy, 2002). Ms. Viramontes used Celebrextreat the pain associat
with her work injuries. S.V. 2006 Depo. at 2321. In May 2002, she took Celebrex for five
days, but stopped after she experienced gas. Id. at 235:15-236:12, 238:22-239:2.

On January 9, 2003, Dr. Prahbas Tung, M.hamd surgeon, prescribed Celebrex and
another drug, Bextra, for Ms. Viramontes and bkegan taking Celebregain. Kim Decl. Ex.
36, ECF No. 95-4 at 41-42. On March 24, 2003, Ms. Viramontes reported to Dr. Conrad T
M.D., her endocrinologist, that she had expergehconsistent hair s since November or

December of 2002. Kim Decl. Ex. 27, ECF No. 95-4 at 9. On April 11, 2003, Ms. Viramor

1 Plaintiff's response consists of seven stateémenncerning “Disputed Facts” which have be
considered in formulating this statement.
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reported a worsening rash, legeding, and continued hair loss Rr. Tsai. Kim Decl. Ex. 26,
ECF No. 95-4 at 2. Dr. Tsaigh instructed Ms. Viramontes stop taking Celebrex, and she
states that she followed his ingttion. S.V. 2006 Depo. at 85:13-22.

On January 10, 2005, Ms. Viramontes filed sgiainst defendant Pfizer in Sacramentg
Superior Court relating to injues she allegedly suffered after taking Celebrex and another d
Bextra. ECF No. 6-3;seeECF No. 23 at 3(takingjudicial notice of ECF No0.6-3). On
August 8, 2005, Ms. Viramontes filed an amended complaint in which she alleged that Ce
caused her to experience a variety of symstancluding hair loss, full body swelling, a body
rash, severe muscle pain antbphy, fatigue, vertigo, severe miestoss in buttocks and entire
body, and leuko lymphopeni&CF No. 6-4 at 10-11seeECF No. 23 at 3(takingjudicial
notice of ECF No.6-4). On December 7, 2006, the Sacramento Superior Court granted

summary judgment in favaf Pfizer, stating:

In the absence of expert testimoofycausation, the case must be
dismissed. Here, Plaintiff has fadléo offer any expert testimony on
causation of her personal injuriesNone of Plaintiff's personal
physicians testified that Bextrar Celebrex caused plaintiff's
injuries. In the absence of expéestimony as to causation, the
moving party’s motion for summary judgment is GRANTED. As
moving party has met its initidourden of proof on summary
judgment, and plaintiff fails to psent any admissible in opposition,
no disputed issues of material faemain for trial. Thus, the motion
is granted, and plaintiff's casehgreby dismissed with prejudice in
its entirety.

ECF No. 6-5 at 4-55eeECF No. 23 at 3(takingjudicial notice of ECF No0.6-5). On June
20, 2008, the California Court of ppal, Third Appellate Districtaffirmed the Sacramento
Superior Court’s dismissal with prejudicECF No. 6-6;seeECF No. 23 at 3(takingjudicial
notice of ECF No0.6-6).

On September 28, 2010, al@a&nia state workerstompensation Qualified
Medical Examiner, Dr. DaviKkneapler (now deceased) sugtgsl that Ms. Viramontes’
symptoms in 2003 and 2004 might indicate demiomyositis. Kim Decl. Ex. 37, ECF No
95-4 at 44-50.This 2010 report also states that.M&amontes’ “husband does all the

cooking, cleaning, and yawdork. Indeed, she no longdoes any of these activities
4
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because of helimess.” Id. at 46. On Novembgd, 2012, a second Qualified Medical
Examiner, Dr. Ira Fishman, aggd with Dr. Kneapler’s retrospective assessment. ECH
13 at Ex. B (QME Consultation Repoita Fishman, Nov, 21, 2012 (2012 Fishman
Report”), at 18); see ECF No. 235a{granting judicial notice)).

B. Evidence Regarding Loss of Consortium

Plaintiff has been married to Sharon Virames since September 12, 1981. TAC at |
On June 15, 2006, plaintiff testified that Ms. Virantes could no longer do “yard work” or “lift
things,” and “doesn’t have therehgth she used to have” aftesing Celebrex. Kim Decl. Ex. 5
ECF No. 95-2 (Deposition Transcript ofléie Garth Viramontes, June 26, 2006 (“E.V. 2006
Depo.”))at 170:1-15. Plaintiff also stated that, as a resaflher Celebrex use, Ms. Viramontes
was unable to “enjoy camping,”did laundry,” or “vacuum.”_ldat 172:9-24. Plaintiff further
indicated that Ms. Viramontes’ injuries “affectdus sex life because “she’s very touchy. So
you don’t want to touch her because of the waybloely is achy. So you have to be careful.”
at173:5-13. During the same deposition, plaintiff alslaimed that prior to 2003 and Ms.

Viramontes’ Celebrex use, he and his wife engagesexual intercourse “three, four, five time

week,” but after she used Celebrex, they engagedercourse “once . . . maybe twice a month.

Id. at173:17-24.

At his December 20, 2017 deposition, pldirtestified that beginning in 2003 and 2004
Ms. Viramontes “was always too tired to likee anything around the house” which compelled
him to “[take] over” responsibilities such Esindry and cooking. Kim Decl. Ex. 6, ECF No. 9
2 (Videotaped Deposition Transcript of Ed@&. Viramontes, December 20, 2017 (“*E.V. 20!
Depo.”))at 68:16-69:23.Plaintiff again testified in his 201deposition that # reason he and
his wife did not have intercose between 2003 and 2004 Wigdecause she was always too
tired, in pain, or it just was the wrong timinghere was always something wrong with her.
Id. at 65:8-12.

At her December 20, 2017 deposition, Ms. Viramontes testified that, prior to 2003, §
“did all the yard work” as well as other houst&hchores, including paiimg the house, restoring

cabinet doors, and installing floors, but that slas unable to do those tigis after her symptom
5
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began in 2003 and 2004. Kim Decl. Ex. 4, EGH B5-2 (Videotaped Deposition Transcript O
Sharon Viramontes, December 20, 2017 (S.V. 2017 Depi68:1-18. She further
acknowledged that herlmin the household was picked uppart by plaintiff. _Id.

C. Evidence Related to Causation

In a report dated January 24, 2018, defendant’s proposed expert Dr. Gary Williams

that no scientific research suggests that @ebecauses dermatomyositis or Chronic Fatigue

—

State(

Syndrome. ECF No. 92-1 at 5, 7-8. On JLy 2006, Dr. James Hebard, M.D., an occupational

medicine doctor who refilled Ms. Viramonté3elebrex prescriptin on May 15, 2002, testified
that he did not believe such an extensive ligyohptoms would be causgdst from Celebrex.”
Kim Decl. Ex. 10, ECF No. 95-2 (Deposition &mes A. Hebard, July 19, 2006 (“Hebard
Depo.”)) at83:21-84:2.0n June 30, 2006, Dr. Jerry Huang, D.family medicine practitioner
testified that at the time he treated Ms. Yiiantes on March 24, 2005, he did not link Celebrs
with the symptoms she was experiencing, nartiedyjoint pain and rash. Kim Decl., Ex. 11,
ECF No. 95-2 (Deposition of Jerry Hug D.O., June 30, 2006 (“Huang Depo.”)Réat16-
21:4. On June 13, 2006, Dr. Dennis Daught&td)., a dermatologist who treated Ms.
Viramontes, testified to his knowledge that thactions she experienced, including hair loss,
began before she started takdglebrex. Kim Decl. Ex. 7, ECRo. 95-2 (Deposition of Dennis
Daughters, M.D., June 13, 2006 (“Daughters Depat’39:16-2356:19-57:4.

The court ordered the parties to desigratperts no later &m January 24, 2018 and
rebuttal experts no later than February 14, 2048 s&t a discovery cut-off date of March 21,
2018. ECF No. 91. Plaintiff did ndtsclose any expert, whether retained or non-retained. |
initial disclosures, plaintiff failé to disclose any treating physicians that he intended to use |
support his claims. Kim Decl. Ex. 44, ECF No. 95-5 at 73.

D. Defendant’'s FDA-Approed Celebrex Label

The Celebrex label in effect in M&P02 was approved by the U.S. Food and Drug
Administration (“FDA”) on October 1&001. Kim Decl. Ex. 42, ECF No. 95-Fhe Celebrex

label states:

CELEBREX is contraindicted in patients with known
hypersensitivity to celecoxib.
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CELBREX should not be given fmatients who have demonstrated
allergic-type reactiont sulfonamides.

CELEBREX should not be given fmtients who have experienced
asthma, urticarial, or allergic-type reactions after taking aspirin or
other NSAIDs. Severe, rarely fgtanaphylactic-like reactions to
NSAIDs have been reportéa such patients].]

Kim Decl. Ex. 41 (label dated December 31, 198&}F 95-5 at 8; Kim DecEx. 42 (label dated
October 18, 2001) at 12; Kim DeclxE43 (label dated June 7, 2002)14t Plaintiff states that
he and Ms. Viramontes “cannot produce any litef proving defendant warned that Celebre
may cause dermatomyositis or Chronic Fatiggedfome and “have concluded none exist.” E
No. 98 at { 7. Plaintiff does not provide evidetied, at the time of either of Ms. Viramontes’
Celebrex prescriptions in 2002 and 2003, defendastaware of any newly acquired informat
that Celebrex was associated with a risk&afm unknown to the FDA and undisclosed in the
label. Kim Decl. Ex. 44 (plaintiff's Ini@il Disclosures), EE No. 95-5 at 73.
[11.  Motion for Summary Judgment
Defendant moves for summary judgmentgoaunds that (1) plaintiff cannot show

causation, (2) the complaint is time-barred in itSrety, and (3) the failure to warn claim lacks
evidence. The court agrees that judgment nesintered for defendant as a matter of law.

A. Legal Standard foBummary Judgment

Summary judgment is appropriate when theving party “shows that there is no genui
dispute as to any material fact and the movaenigled to judgment asraatter of law.” Fed. R
Civ. P. 56(a).“A party may move fosummaryudgment identifying each claim . . . or the par
of each claim . . . on whiclummaryudgmentis sought._Id. A material fact is one that could

affect the outcome of the suit under the govegrsnbstantive law. Anderson v. Liberty Lobby

Inc., 477 U.S. 242, 248 (1986). For a dispute to lemtine,” a reasonable jury must be able {o

return a verdict for the nonmoving party. Id.

Under summary judgment practice, “[t]hving party initially bears the burden of

proving the absence of a genuine issue of matcal’ In re Oracle Corp. Sec. Litig., 627 F.3

376, 387 (9th Cir. 2010) (citing Celotex CorpQGatrett, 477 U.S. 317, 323 (1986)). The mov

party may accomplish this by “citing to particular parts of materials in the record, including
7
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depositions, documents, electronically stored intdram, affidavits or dearations, stipulations
(including those made for purposes of the mobaly), admissions, interrogatory answers, or
other materials” or by showing that such materfdb not establish the absence or presence ¢
genuine dispute, or that adweerse party cannot produce admissible evidence to support the
Fed. R. Civ. P. 56(c)(2).

“Where the non-moving party bears the burdéproof at trial, the moving party need
only prove that there is an absence of evidéa&eipport the non-moving pgg's case.”_Oracle
Corp., 627 F.3d at 387 (citing Celotex, 477 U.328); see also Fed. R. Civ. P. 56(c)(1)(B).
Indeed, summary judgment should be entéaétgr adequate time for discovery and upon
motion, against a party who fails to make a smgvgufficient to establish the existence of an
element essential to that party’s case, and on which that party will bear the burden of proo
trial.” Celotex, 477 U.S. at 322. “[A] completaltae of proof concerning an essential eleme
of the nonmoving party’s case necedgaenders all other facts immai@.” 1d. at 323. In such

cases, summary judgment should “be granted sodemghatever is before the district court

demonstrates that the standard for the entsuofmary judgment, as set forth in Rule 56(c), i$

satisfied.” Id.
If the moving party meets its initial respontp, the burden then shifts to the opposing

party to establish that a genuissue as to any material fact adiyydoes exist._Matsushita Ele

Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, B8G1986). In attentmg to establish the

existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials
of its pleadings but is gaiired to tender evidence of specifacts in the form of affidavits, and/c
admissible discovery material, in support ofctsitention that the dispaiexists._See Fed. R.

Civ. P. 56(c). The opposing party must demonstratetkie fact in contention is material, i.e.,

fact “that might affect the outcome of thatawnder the governing law,” Anderson, 477 U.S. af

248 (1986); see also, T.W. Elec. Serv., lnd®ac. Elec. Contractors Ass’n, 809 F.2d 626, 63(

(9th Cir. 1987), and that the dispute is genuire, ithe evidence is such that a reasonable ju
could return a verdict for the nonmoyg party,” Anderson, 447 U.S. at 248.

In the endeavor to establiihe existence of a factual gdigte, the opposing party need n
8
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establish a material issue of fact conclusivelitsrfavor. It is sufficient that “the claimed
factual dispute be shown to requa jury or judge to resolve tiparties’ differing versions of the

truth at trial.” T.W. Elec. Serv., 809 F.2d &80 (quoting First Nat'| Bank of Ariz. v. Cities

Serv. Co., 391 U.S. 253, 288-89 (1968)). Thus,‘gurpose of summary judgment is to pierce

the pleadings and to assess the phnoairder to see whether thasea genuine need for trial.”
Matsushita, 475 U.S. at 587 (citatiand internal quotation marks omitted).

To establish a genuine dispute of matdiaat, a plaintiff must present affirmative
evidence; “[b]ald assertions that genuine issuasaitrial fact exist are insufficient.” Galen v.

County of Los Angeles, 477 F.3d 652, 658 (9th 2007). “In evaluating the evidence to

determine whether there is a garaiissue of fact, [the courdraw][s] all inferences supported b

the evidence in favor of the non-moving party¥alls v. Cent. Cost@ounty Transit Auth., 653

F.3d 963, 966 (9th Cir. 2011) (citation omitted)islthe opposing party’s obligation to produc

()
Q

factual predicate from which the inference maytmvn. See Richards v. Nielsen Freight Lings,

810 F.2d 898, 902 (9th Cir. 1987).

Finally, to demonstrate a genuine issue,dpposing party “must do more than simply
show that there is some metaplkgsdoubt as to the materiadts.” Matsushita, 475 U.S. at 5¢
(citations omitted). “Where the record taken aghale could not lead atianal trier of fact to
find for the non-moving party, therg no ‘genuine issue for trial.”1d. at 587 (quoting First Nat
Bank, 391 U.S. at 289). Indeed, “[tlhe mere existeof a scintilla of evience in support of the
non-moving party’s position is not sufficiertti overcome a motion fsummary judgment.

Triton Energy Corp. v. Square D C68 F.3d 1216, 1221 (9th Cir. 1995) (citing Anderson, 44

U.S. at 252).

In applying these rules, district courts mtesinstrue liberally the filings and motions of

pro se [litigant] in a cwvil suit.” Thomas v. Ponder, 6113d 1144, 1150 (9th Cir. 2010) (italics
original). However, pro se plaintiffs, “like othktigants, must comply strictly with the summa
judgment rules._ld. (citations omitted). “[I]f anpafails to properly suppolan assertion of fact
or fails to properly address anothmarty’s assertion of fact, asquired by Rule 56(c), the court

may . . . consider the fact undisputed for pugsosf the motion.” Fed.R.Civ.P. 56(e)(2).
9
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B. Discussion
Plaintiff's only remaining claim is loss obasortium. ECF No. 62 at 2. “[l]n California

each spouse has a cause of action for loss obdans . . . caused by a negligent or intentiong

il

injury to the other spouse by a third partyZwicker v. Altamount Emergency Room Physicians

Med. Grp., 98 Cal. App. 4th 26, 30 (2002) (quotitadriquez v. Bethlehem Steel Corp., 12 C;

3d 382, 408 (1974)). The elements of a loss of consortium claif(Bre: valid and lawful
marriage between the plaintiff and the person injured at the time of the injury; (2) a tortious
to the plaintiff's spouse; (3) a loss of consamtisuffered by the plaintiff; and (4) the loss was

proximately caused by the defendant’s act.” e#Mifg. Co. v. Superior Court, 55 Cal. 4th 27

284-85 (2012) (quoting Hahn v. Miedd147 Cal. App. 4th 740, 746 (2007)). If the party in the
prior action in fact suffered no injury, then piaff cannot sue for loss of consortium arising ot

of that non-existent injury. See Hahn, at 746 (&8 on consortium claim “stands or falls bas

Al

5 injury

O1

ut

ed

on whether the spouse of the party alleging logoonsortium has suffered an actionably tortiqus

injury”). However, even if the injured spoudismisses her personal injury claim, the other

spouse can proceed on the loss of consortium claim on his own. Leonard v. John Crane |

Cal. App. 4th 1274, 1281 (2012).

1. The statute of limitations bars plaintiff's claim

“In a federal diversity action brought under stltw, the state statute of limitations

controls.” Bancorp Leasing and Financi@grp. v. Agusta Aviation Corp., 813 F. 2d 272, 274

(9th Cir. 1987) (citing Walker v. Armco &l Co. 446 U.S. 740, 751). The limitations period

applicable to a loss of comgium claim is two years under Cal. Civ. Proc. Code § 335.1, the

general personal injury stagut See Uram v. Abex Corp., 217 Cal. App. 3d 1425, 1435-36 (1

(“general personal injury statute” applied to lo§gonsortium claim). While it is theoretically
possible for the loss of consortium to occur after the spougety,iim the usual case the

limitations period for both commences at the séime. See Priola v. Paulino, 72 Cal. App. 3«

380, 388 (1977) (“[i]t has been held that an actioste filed within one year from the date @
injury which gives rise to the loss of consam,” and favorably quoting a commentator for the

view that in the “usual situan,” the loss of consortium “is ammediate rather than aelayed
10
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consequence of the defendant’s negligence or wrongdiat causing physicaljury to plaintiff's

spouse”) (emphasis added, intergabtations omitted). The claimust arise when the plaintiff
first suffered his loss of consortium, and not some tiater when he deemed that he had suff
enough._Id. at 389 (identifying the “genal rule” that if “the fact ofnjury and the identity of the

party responsible for it are knowngthailure to discover some orost of the resulting damage

until later will not toll the runmg of the statute”) (quoting Howe v. Pioneer Mfg. Co., 262 C3l.

App. 2d 330 (1968)).

The undersigned previously granted pldiriie opportunity to amend his claim in
response to a facial challenge timeliness grounds, and emphasitteat he should do so only i
he could truthfully allege that his loss of consortium did not bagatil on or after July 18,
2013.” ECF No. 23 at 17 (emphasigaral). In response, plaifitasserts that his loss of

consortium is based on the following:

1) Reconstructive surgery on March 6, 20&@ACelebrex induced dermatomyositis|
which caused [Ms. Viramontes] to be ureat work around ooutside the house
2) surgery on November 13, 2014 for Celebrex-induced dermatomyositis;
3) surgery on August, 4, 2016 for drug-induced dermatomyositis; and
4) diagnosis for Chronic Fatigue Syndrome on January 29, 2016.
TAC at 19 28-31.

Plaintiff contends that his wife’s threlermatomyositis-related surgeries and Chronic
Fatigue Syndrome diagnosis give him a lossarfsortium claim that arose in 2014. E.V. 201]
Depo. at 36:10-14; ECF No. 98 at 11 5-6. Defendant arguesttimigh plaintiff claims his los
of consortium arises from these surgeries, pfaimas testified that th alleged wrongful conduc
that led to those surgeries oomd in 2003 and that he begatperiencing infrequent marital
intimacy and household assistance in 2808 2004. E.V. 2017 Depo. at 65: 13-69;24-
72:24. Defendant argues that plaintiff's lossamnsortium began, as a matter of law, in 2003
when his marriage first suffered from the “lossekual relationship and household services.’
ECF No. 95 at 17. Defendant argues that thesses triggered the stié¢ of limitations on

plaintiff's loss of consortium claim, regardless of his wife’s later diagnddisat 18. The court

agrees.
11
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Plaintiff has not produced evidence which supports a reasonable conclusion that hi
of consortium occurred after July, 2013. Indeed, the record iplete with evidence, includin
contradictory statements by plaintiff, that maki&impossible for him to evade the statute of
limitations. Plaintiff now statethat prior to March 6, 2014, lweas “happy and content with his
wife’s love, companionship, comfort, affectianpral support, enjoyment of sexual relation, a
physical assistance in the operation as wedilnamcial support of thome.” TAC at § 32.
However, in multiple depositions, as recent as 2pintiff directly contradicts this assertion.
Plaintiff testified that Ms. Viramontes “wadways too tired to do anything around the house”
compelling him to “[take] over” household respsibilities beginning in 2003 and 2004. E.V.
2017 Depo. at 68:16-69:2, 71:15-2Blaintiff also stated that between 2003 and 2005, Ms.
Viramontes could not help around the howsereas prior to 2003, and prim her Celebrex usd
she did all the yard work and other houselabldres._Id. at 71:3-72:11. Ms. Viramontes
confirmed plaintiff's account in her own temony, stating that in 2003 to 2005, when she wa
experiencing symptoms, she “couldn’t hartdBlp out around the house.” S.V. 2017 Depo.
37:21-25.

Plaintiff testified that as early as 2008s. Viramontes’ dermatomyaositis and Chronic
Fatigue Syndrome, which she allegedly experiemsea direct result of taking Celebrex, caus
plaintiff's diminished enjoyment of sexual relat® E.V. 2017 Depo. at 65:7-17. Plaintiff sta

that he and Ms. Viramontes were not havimgrcourse on a regular basis between 2003 and

S loss

)

\"24

ad
ed

2006. _Id. Thus, plaintiff has testified that beginning in 2003 both dermatomyositis and Chjronic

Fatigue Syndrome contributed to his loss@fsortium, even though neither diagnosis was
confirmed until 2012 or later. Id. 72:14-24.

Plaintiff attempts to avoid the time bar &sguing that his wife’symptoms of 2003 and
2004 subsequently improved, ending that perioldsd of consortium, and he later suffered a
new loss when Ms. Viramontes experienced Imgisymptoms from her surgeries and Chroni
Fatigue Syndrome in 2014 and 2016, essentially ‘r@sgd his claim. _H. at 36:10-17. Such

reasoning has been explicitly rejected by the IN@ircuit. In_Nodine v. Shirley Inc., 240 F.3d

1149 (9th Cir. 2001), a patient who had recei@gubtentially defecte heart valve implant
12
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argued that because she was unaware at the tihex gkttlement agreement with defendant t
her valve would be replaced by surgery at a late, deer statute of limitations did not begin to

run until she in fact received the surgefyhe court rejectedlaintiff's argument:

[W]here an injury, although slight, &istained inansequence of the
wrongful act of another, and the law affords a remedy therefor, the
statute of limitations attaches at ontteis not material that all the
damages resulting from the act shall have been sustained at that time,
and the running of the statutenst postponed by the fact that the
actual or substantial damagesrax occur until a later date.

Id., at 1153 (quoting Spellis v. Lawn, 200 CappA 3d 1075 (1988)). Plaintiff may not use the

fact that the impact of his wife’s injuries oretmarriage has ebbed and flowed to split his cla
Even if Ms. Viramontes received an additionaghosis at a later date, her symptoms alleged
stem from the same underlying tosthich first resulted in plaiiff's loss of consortium in 2003.
On the evidentiary record before ttaurt, plaintiff cannot maintain thé#tis loss of consortium i
wholly separate from hiérst loss of consortium.

Accordingly, plaintiff's claim is time-b@ed. A reasonable jury could not credit
plaintiff's testimony that his loss of consiom did not occur until on or after July 18, 2017,
because he has indicated multiple times that Heeauffered a loss of consortium as a result
his wife’'s Celebrex use. Loss of consortiooturs not upon confirmation of a diagnosis or
undergoing treatment, but rather wigaintiff experiences an actidass of a spouse’s services
and companionship. Priola, 72 CApp. at 388 (“where the loss sérvices or consortium is an
immediate rather than a delayed consequenteeaiefendant’s negkce or wrongful act

causing physical injury to the spouse . . . the cause of action for loss of the consortium or

of the injured person would acerand the statute of limitatioe®mmence to run thereon at the

same time as would a cause of action to recover for the physical injuries”) (citation omitted).

Plaintiff's own inconsistent statements cana®ate a triable issue of fact precluding

summary judgment. Addisu v. Fred Mevyierc., 198 F.3d 1130, 1138 n.6 (9th Cir. 2000) (citing

nat

m.

y

of

Servic

D

N

Kennedy v. Allied Mutual Ins. Co., 952 F.2d 262, 266 (9th Cir. 1991)). The statute of limitations

on plaintiff's claim began to run iR003, and has long since expired.

I
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2. Plaintiff cannot prove defendacdused any loss of consortium.

To prevail on a loss of consortium claim, pl#f must prove that defendant proximatel

caused the loss. LeFiell Mfg. Co., 55 Cal. 4tB&4-85. Plaintiff has failed to produce eviden

sufficient to prove that defendes product (or any act by defendant related to the product)
proximately caused an injury to his spouse.

Pfizer has tendered extensive documentatiomhat it portrays as scientific consensus
refuting any causal link between Celebrex datdmatomyositis, the condition which plaintiff
alleges caused his loss of consortium. A defense-designated expert witness, Dr. Gary Wi
asserts that no scientific evidence existsuggest that Celebrex causes dermatomyositis or
Chronic Fatigue Syndrome. ECF No. 92-1 at SA8ditionally, several oMs. Viramontes’ own
treating physicians have tesgd against any causal link between Ms. Viramontes’ Celebrex
ingestion and her injuries. Hebard Depo. aP834:7; Huang Depo. at 20:16-21:23; ECF N
95-2 at 79, 86-87; Daughters Depo. at 39:16-23%67:4. Accordingly, defendant has met i
initial responsibility of establilsng the absence of evidence for sation, an essential element
plaintiff's case._Celotex, 477 U.S. at 331.

As the non-moving party, plaintiff must theredadentify specific evidese to show that 3

triable dispute exists regéing causation. Fed. R. Civ. P. 56(®laintiff relies on two statemenits

made by Dr. Ira Fishman, M.D., a workers’ comgeagron physician. Firsplaintiff provides Dr.
Fishman’s 2012 report which states that althangtances of drug-induced dermatomyositis 3
rare, there was a “reasonable medical probability” that Ms. Viramontes’ dermatomyositis w
linked to her Celebrex consumption. ECF No. 1BxatB (2012 Fishman Rert). Plaintiff also
provides Dr. Fishman'’s depositi from Ms. Viramontes’ worker€ompensation claim. ECF
No. 99 at Ex. A (Deposition Transcript o Fishman, M.D., January 29, 2016 (“2016 Fishmg
Depo.”). Dr. Fishman'’s deposition testimony is astent with his originateport: he diagnosed
Ms. Viramontes with dermatomyositis and Chronic Fatigue Syndrome, and he believed thg
sufficient evidence to infer aanection between these diagnosed Celebrex. Id. at 17.

7
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Defendant argues that both Fishman documents are inadmfsdblditionally, Pfizer

points to a disclaimer in €h2012 report which states:

This industrial medical legal evadtion is definitely not meant for
use in any other civil or crimingroceedings. . . . [W]hen medical
issues pertaining to the applicant arise in a different legal forum . . .
obtaining a separate medical legaeport to evaluate such medical
issues from a different legal gpective would be mandatory.

ECF No. 13 at Ex. B, 2012 Fishman Report at 21.

Even if the court were to assume pldiigievidence was admissible, plaintiff cannot
survive summary judgment. Dr. Fishman’'s ata¢nts do not demonstrate the existence of a
material factual dispute in liglf plaintiff's burden of proof. The applicable law requires that
“in a personal injury &mon causation must be proven witta reasonable medical probability

based upon competent expert testimony.” Jen€stho Pharmaceutical Corp., 163 Cal. App.

396, 402 (1985). In his July 29, 2016 depositdn,Fishman states the following about

dermatomyositis:

[lln Ms. Viramontes’s case, it seemed, as best as | could determine,
by looking over the facts of the case, that she took Celebrex, she
developed the auto-immune diserdin a time frame that was
consistent with Celebrex corirting to it. There is medical
literature that supports the retatship. She stopped the Celebrex
and some of the symptoms of dermatomyositis got better and never
recurred.”

ECF No. 99, Fishman 2016 Depo. at 17:4-R&garding Chronic Fatigue Syndrome, Dr.

Fishman’s latest report concludes:

2 Defendant argues that both.Bishman’s report and depositi transcript are inadmissible
hearsay._See ECF No. 95 at n.71 (“In the abs®f his testimony, Dr. Fishman’s report is
inadmissible hearsay); see also ECF No. 103 a®lifitiff is offering [he transcript] for the
purpose of establishing the truth of Dr. Fishnsae'stimony. Dr. Fishman will not be subject t
cross-examination because he has refused todgraw opinion on Plaintiff's behalf at trial”).

3 In previous discussion about apgon of the statute of limiteons, the court noted that the

Viramontes’ cause(s) of action accrued when they“heason to suspect” the fact that Celebre

caused the dermatomyositis to a medical cegtaiBCF No. 23, at 13. Dr. Fishman notified
plaintiffs on or about November 21, 2012 of his “reasonable cakdertainty” regarding a link
between Ms. Viramontes'’s dermatomyositis andimgestion of Celebrex. Id. However, the
legal standard for summary judgméndifferent, and plaintiffs mat show more than “reason tc
suspect” in order to prove causatioreenderson v. Liberty Lobby, Inc., 477 U.S. 242, 254
(2986) (“[I]n ruling on a motion for summarydgment, the judge must view the evidence
presented through the prism of the substantive evidentiary burden”).

15
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Assuming of course tharedibility of the applicant in describing her
symptoms and time line of such symptoms, it is reasonably medically
probable that chronic ongoing fatigugthout other viable medical
explanation and absent a psych@athiagnosis, is most likely related

to the prior history of drug induced dermatomyositis, an autoimmune
process caused by medications usedreat industrial injury as
previously described.

ECF No. 13 at Ex. D (QME Consultation Refpdra Fishman, July 22, 2013 (2013 Fishman
Report”)) at 7.

Neither Dr. Fishman’s report nor his depasitiestimony can satisfy plaintiff's burden
proof regarding causation. His testimony describes a coarlagtween Celebrex use and
dermatomyositis, but not causation. In hisat, Dr. Fishman opines that Ms. Viramontes’
chronic ongoing fatigue iswost likely related to dermatomyositis. He de@ot state that there is
reasonable medical probétyi that Celebrexcaused dermatomyositis or Chronic Fatigue

Syndrome.See, e.g., Sanderson v. Internationavéila and Fragrances, Inc., 950 F. Supp. 98

(C.D. 1996) (finding that expetéstimony offered byplaintiff was inadmssible and did not
survive summary judgment because it failed e tausation to plaintiff’s injury). He also
expressly referred to Celebrex as a liketyitributing factor to Ms. Viramonteauto-immune
disorder not as its proximate cause. Accordinddy, Fishman’s opinion cannot support a jury
conclusion in plaintiff's favor as to causation.

Moreover, Dr. Fishman’s expertise is usslasplaintiff becaushis testimony cannot be

1

produced at trial. Though pldiff indicated at the motion hearing that Dr. Fishman would appear

as a trial witness, he failed to list any veisses other than Ms. Viramontes in his initial
disclosures or provide any expdesignations by the February 14, 2018 deadline. ECF No.
ECF No. 91. “If a party fails to provide infoation or identify a witess as required by Rule
26(a) or (e), the party is natlowed to use that informatiar witness to supply evidence on a
motion, at a hearing, or at a triahless the failure was substalyigustified or is harmless.”

Fed. R. Civ. P. 37(c)(1). The burden of praywhether failure to identify a witness was

4 Even if Dr. Fishman had provided a défire opinion regarding causation, that conclusion
would directly conflict with tle testimony of multiple doctorspme of whom were attending
physicians for plaintiff's wife._See Hebalkpo. at 83:21-84:7; Hung Depo. at 20:16-21:23;
Daughters Depo. at 56:19-57:4.

16
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substantially justified or harmlegson the party facing sanctiongl. Furthermore, both plaintif
and Mrs. Viramontes testified that Dr. Fishnvaais asked, and explicitly refused, to testify at
trial. S.V. 2017 Depo. 104:1-15; E.V. 2017 Depo. 126:7-21.

For all these reasons, no reasonable jury clddin plaintiff's favor on the issue of
causation. “If the nonmoving party cannot mustdfigant evidence to make out its claim, a
trial would be useless and the mayiparty is entitled to summanydgment as a matter of law.’
Celotex, 477 U.S. at 331 (citing Anderson, 4¥.3. at 249). Thas the case here.

3. Plaintiff has no proof of a deft in warning and, thus, no

underlying tort supports his loss of consortium claim.

The undersigned recommends summary judgroegra third, additional reason: plaintiff
has not tendered evidence thatilkc prove the essential elementa claim that a tortious injury

occurred to his spouse. LeFiell Mfg. Co., 55 @#h at 284-85. Plaintifasserts that defendant

committed the tort of “failure to warn” by failing to alert Ms. Viramontes or her doctor of seyere

side effects associated with taking Celebrex.CTa | 23-24. Plaintiff's theory, already tenuops

for the reasons discussed abdaeks evidentiary support.
In California, a failure to warn claim indghcontext of prescription drugs “require[s] a

plaintiff to prove only that the dendant did not adequately wawha particular risk that was

known or knowable in light of thgenerally recognized and prevadi best scientific and medical

knowledge available at the time of manufacture @gattibution.” Carlinv. Superior Court, 13

Cal. 4th 1104, 1112 (1996). “[T]he duty to warn rtms$he physician, not tthe patient.”_Id. at
1116. While state tort claims against generiauafacturers for failure to adequately warn are
federally preempted, state tort claims agalmand-name manufactns are not. T.H. v.

Novartis, at 158 (citing PLIVA, Ino/. Mensing, 564 U.S. 604, 625 (2011)).

Plaintiff cannot prove that the Celebrekdhwas inadequate. During his deposition,
plaintiff acknowledged he had no evidence thdédeant failed to adequately warn Dr. Tung,
Ms. Viramontes’ prescribing physician, and instead claims defendant tiaipgdvide a warning
to Ms. Viramontes. E.V. 2017 Depo. at 149:3-@nf#tting that he “can’t prove anything” with

respect to whether Pfizer failed to warn Dung). Additionally, in his opposition to defendant
17
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Motion for Summary Judgnmg, plaintiff states:

Sharon E. Viramontes or Edward Viramontes cannot produce any
literature that shows PFIZER INC. warns that Celebrex may cause
Dermatomyositis or Chronic Fatig Syndrome and therefore they
have concluded that none exist.

ECF No. 98 at 1 7. Plaintiff argsi¢hat the mere absence of amvag that Celebrex may cause
dermatomyositis or Chronic Fatigue Syndromigsislf sufficient to support a failure to warn
claim. However, without providing evidence ti@lebrex causes these conditions, giving ris
a duty to warn plaintiff's wife oher doctor of these specific sidfects, plaintiff cannot prove
that defendant failed to adequately warn. Rfitt evidence to establishe underlying “tortious
injury,” plaintiff's loss of consortim claim may not proceed to trial.
IV.  Conclusion
For all the reasons set forth above, RECOMMENDED that defendant’s motion for

summary judgment (ECF No. 95) be GRANTED.

These findings and recommendations are submitted to the United States District Judge

assigned to this case, pursutmthe provisions of 28 U.S.@.636(b)(l). Within twenty-one

(21) days after being served with these findiagd recommendations, any party may file written

objections with the court. Such document shdddaptioned “Objectiont® Magistrate Judge’s
Findings and Recommendations.” dab Rule 304(b). Failure tde objections within the

specified time may waive the rigta appeal the District Cots order. Martinez v. Yist, 951

F.2d 1153 (9th Cir. 1991).
DATED: July 9, 2018 _ -
m.r:_-— M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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