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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JERRY BUNYARD, No. 2:15-cv-01790 WBS AC DP
Petitioner, DEATH PENALTY CASE
V.
RON DAVIS, Warden, FINDINGS AND RECOMMENDATIONS
Respondent.

On December 6, 2017, the court held aingaon respondent’s motion to dismiss (ECH
No. 45) and petitioner’s motion to stay (ECF.[$4). Appointed counsel Saor E. Stetler and
Richard G. Novak appeared on behalf of petitioner. Deputy Attorney General Robert C. N
appeared for respondent. Haviransidered the briefing of the pi&s, the arguments presente
at hearing, and the record of this casa afole, the court finds as follows.

l. Background and Procedural History

Petitioner was initially sentenced to deatii#81 following his conviction of first-degre
murder with special circumstances. Oneagdpthe California Supreme Court affirmed the

conviction but reversed the deatentence on grounds of instiional error. _People v. Bunyard

45 Cal. 3d 1139 (1988). Petitioner was sentencetbath a second time following penalty
retrial, and the Californiaupreme Court affirmed the result on February 23, 2009. People

Bunyard, 45 Cal. 4th 836 (2009).
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A state petition for writ of habeas corpuas filed on October 9, 2007. The California
Supreme Court denied the petition on JAAe2015._In re Bunyard, No. S157098, 2015 Cal.
LEXIS 4615 (June 24, 2015).

Proceedings in this court commencedfargust 24, 2015, and counsel were appointed
August 31, 2015. After being granted prospectivetadqie tolling of sixty-eight days (ECF No
33, 38), petitioner filed a 43-chai petition for writ of habeas corpus on August 31, 2016. EC
No. 44.

On July 6, 2017, respondent filed a motiomigmiss the petition on grounds it contain
both exhausted and unexhausted claims. EGH5. Respondent identified 23 claims as
unexhausted. 18.0n August 23, 2017, pétiner filed a habeas pton in the California
Supreme Court containing the cta that respondent hadentified in this ourt as unexhausted
ECF No. 51-2. In light of the pendency of gtate exhaustion petitiopetitioner seeks a stay
and abeyance of federal proceedings pursuaRhioes v. Weber, 544 U.S. 269 (1995). ECF

51.

[l. Governing Legal Principles

Habeas petitioners are required to exhaust stahedies before seeking relief in federg
court. 28 U.S.C. 8§ 2254(b). The exhaustion dloetensures that state courts will have a
meaningful opportunity to considallegations of constitutionaiolation without interference
from the federal judiciary. Rose v. Lundy, 435. 509, 515 (1982). Exhaustion requires fair

presentation of the substance of a federairctaithe state courts. Picard v. Connor, 404 U.S

1 Respondent contends that the followingrokiare unexhausted becaualthough the assertet
errors were raised previously in state cous, ghesent (federal constitutional) legal basis was
fairly presented to the stateurt: Claims 1, 2, 3, 5, 6, 7, 8, 10, 14, 16, 22. Respondent cont
that the following claims are unexhausted becaaifgough raised previousig state court, they
were exhausted in a different context and ndtesstanding claims for relief: Claims 4, 12, 14
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and 33. Respondent contends that the followlagns are unexhausted because, although they

were presented in a different form in state court, expanded fattegédtions render them
unexhausted as pled in the federal petit@iaims 30, 33, 37, 39, 42. Respondent contends t
the following claims are unexhausted because Weg not presented at all to the California
Supreme Court: Claims 35, 36, 40. Respondesat @ntends that Claim 38 (petitioner is
ineligible for death sentence due to his mental impairments) is non-cognizable because st
remedies remain available.
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270, 276, 278 (1971). In order to exbastate remedies, a federalisl must be presented to the
State’s highest court. Castille v. Peoples, 489 U.S. 346 (1989).

Federal district courts may not adjudicate tp@ts for habeas corpus which contain both
exhausted and unexhausted claims. Rose, 455U538-19. However, that does not mean that
a mixed petition must be dismissed. After thaatment of the AEDPA and its creation of a one-
year statute of limitations for filing federal habeas petitions in 1996, the Supreme Court
recognized the procedural trap that is createthéyotal exhaustion rule. “As a result of the
interplay between AEDPA'’s lear statute of limitations arkdindy’s dismissal requirement,
petitioners who come to federal court with ‘mixed’ petitionstherisk of forever losing their
opportunity for any federal review of their unexisted claims.”_Rhines, 544 U.S. at 275. To
prevent that outcome in appropriate cases, thet(eld that a federal petition containing both
exhausted and unexhausted claimy imastayed if (1) petitionelfemonstrates good cause for the
failure to have first exhausted the claim(sytate court, (2) the claim or claims at issue
potentially have merit, and (3) petitioner has not been dilatory in pursuing the litigation. Rhines,
544 U.S. at 277-78.

Because the Supreme Court emphasized thtataicourts should stay mixed petitions

only in “limited circumstances,” Rhines, 544 U277, the Ninth Circuit has rejected a “broad

interpretation of ‘good cause.” WootenKirkland, 540 F.3d 1019, 1024 (9th Cir. 2008), cert.

denied, 556 U.S. 1285 (2009). However, the Béifgood cause” standard does not require 4
showing of extraordinary circumstancesicklson v. Roe, 425 F.3d 654, 661-62 (9th Cir. 200%).

A
N

“The good cause element is the equitable compondhedRhines test. &nsures that a stay ard
abeyance is available only to those petitiondns have a legitimate reason for failing to exhapst
a claim in state court. As such, good causes on whether the petitioner can set forth a

reasonable excuse, supported by sufficient evideogestify that failure.” _Blake v. Baker, 745

[®N

F.3d 977, 982 (9th Cir. 2014). Accordingly, goodszmis not shown whethle petitioner create
the condition that led to éhfailure to exhaust. $aVooten, 540 F.3d at 1024.

. Petitioner’'s Motion for Stay and Abeyance

The court first considers pebtier's motion, because if a stgyappropriate it will be
3
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unnecessary to resolve the parties’ dispatesut which claims are presently unexhausted.
Because it is undisputed that the petition isedi a showing of good cause for a stay to perm
exhaustion of any unexhausted claim will supporag sf these proceedings as a whole. See

Dixon v. Baker, 847 F.3d 714, 722 (9th Cir. 2019)qatisfy Rhines, petitioner must establish

that at least one unexhausted claim is not plainly meritless).

A. Petitioner Has Satisfied th#hines Criteria Regarding Claim 35

Claim 35 alleges that petitioner’ constitutional rights have been violated by Californ
system of appointing private gesonviction counsel, and provisi of funding and resources to
private counsel that are both ebjively inadequate and disparateeomparison to the resource

available to death-sentenced inmates repteddyy public agencies. ECF No. 44 at 370-72.

L)

it

a’'s

Petitioner acknowledges that tltisim was not exhausted prior to commencement of the federal

habeas action; it is included in the exhaarspetition now pending ithe California Supreme

Court.

1. Petitioner Has Demonstrated Good CdaaseHis Previous Failure to Exhaust

“Good cause” under Rhines is a lesser stahttean “extraordinary circumstances.”

Jackson, 425 F.3d at 662. A “reasonable exauwgmorted by evidence jastify a petitioner’s

failure to exhaust,” will demonstrate good cauBéake, 745 F.3d at 982. Petitioner has satisfied

this standard.

Petitioner first makes the common-sense argtiinen this claim could not have been
included in his first state habhs petition because it did noisaruntil conclusion of that
proceeding. That is quite correct. The allegediation did not occur, or was not complete, ur
the California Supreme Court summarily denieglfirst state petition and, with it, petitioner’s
previously unadjudicated requdst additional funding. Althougthe existence of a potential
claim based on systemic habeas funding dispaunitiay have been appatearlier, that claim
was not ripe and could not have been presem the fully-developed form required for
exhaustion until petitioner was denied resources and experienced the consequences of
California’s system of post-contion appointments and funding.

Moreover, Claim 35 encompasses the stat@algppellate process as well as state
4
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habeas. Petitioner could not hameluded claims challenging tla@pellate process in his first
state habeas petition, because the habeaspetiis due before the appeal had concluded.
California requires the habeas pieta to be filed within 180 daysf the reply brief on direct
appeal. Rule 1-1.1, Supreme Court Policies Reggu@ases Arising fromdudgments of Death.
Petitioner’s state habeas petitiwas timely filed in 2007, befotke direct appeal had been
argued or decided.

Petitioner also argues persueedy that California does ngirovide a process by which tc
address the issues raised in Claim 35, andhieainformal process which is available is

ineffective. Petitioner has identified the attentpgsmade to raise the funding issue, which we

ignored by the California Supreme@t. See ECF No. 49 at 30-31. fthe extent that Californiga

process was unclear regarding the proper avemuelief, petitioner had good cause for his

failure to exhaust. Cf. Pace v. DiGuglielmo, 344. 408, 416 (2005) (noting that a petitioner

who pursues state remedies in good faith whaeealability of remedy is unclear will have
established cause for a stay under Rhines).

On the other hand, to the extent that petitiongrészious counsel might have but failed
raise the issue, that failure independentlystibutes good cause. See Blake, 745 F.3d at 983
(ineffective assistance of posbnviction counselanstitutes good causeder Rhines).
Numerous district courts have found cause uiRlenes based on allegations that state post-
conviction counsel performed deficiently in fadito identify or develop claims. See Riner v.
Crawford, 415 F. Supp. 2d 1207, 1210-11 (D. Nev. 2Q6d)ecting cases). Claim 42 of the
federal petition (which respondent also contesdsexhausted, and which is also now pendif
in state court) alleges the ineffective assistanderafer state habeas counsel in failing to fully
develop and present all claimECF No. 44 at 434-36. The allegas of Claim 42 are sufficien
to establish cause for faile to exhaust Claim 35.

2. The Claim Is Not “Plainly Meritless”

The merit inquiry under Rhines turns on wiestpetitioner has psented a colorable

claim, not whether he is likely to prevaibee Gonzalez v. Wong, 667 F.3d 965, 980 (9th Cir.

2011). This standard is satisfied where tla@nclis not “plainly meritless.”_Dixon, 847 F.3d at
5
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720. In an analogous context, the Ninth Circug bated that a habeas claim is not “plainly
meritless” unless “it is perfectly clear that fhetitioner has no hope of prevailing.” Cassett v.
Stewart, 406 F.3d 614, 624 (9th Cir. 2005). &ppellate court has pressly adopted this
formulation in the Rhines context. Dixon, 88:8d at 722. Respondent’s argument on the m
of Claim 35, ECF No. 54 at 8-9, raises questions about the merits of the claim but does ng
demonstrate that it is “plainly meritless.” e contrary, the existence of serious questions
going to the merits indicates that litigatisrequired and should not be foreclosed.

Respondent contends summatliat Claim 35 is not cograble because it involves a

erits

—

state procedural issue that canpvide a basis for federal habeas relief. 1d. This theory begs

many extremely complicated legal issues thatjpé both the state’s death penalty apparatus
itself and federal review of those issues. @atifa’s system for capit@lost-conviction litigation
has been widely, and for a great many years, n@eried as broken. See Arthur L. Alarcén &

Paula M. Mitchell, Executing the Will of the Y&rs?: A Roadmap to Mend or End the Califorr

Leqislature’s Multi-Billion-DollarDeath Penalty Debacle, 44 Loy. L.A. L. Rev. S41, S61 (20

(describing California’s “brokentleath penalty system); California Commission on the Fair

Administration of Justice, Report and Recomaations on the Administration of the Death

Penalty in California (“Commission Report”) (@8) at 114 (declaring California’s death penal

system to be “dysfunctional”); Ronald M. Gger Reform Death Penalty Appeals, L.A. Times

Jan. 7, 2008 (describing California process aftysmnviction review as “dysfunctionaf®).

The constitutional questions pesged by this state of affairs are extremely serious. S

a

11)

ty

ee,

generally, Jones v. Chappell, 31 F. Supp. 3d 1050, 1057-1058 (C.D. Cal. 2014) (broadly declari

California’s death penalty systh unconstitutional), overrudeby Jones v. Davis, 806 F.3d 538
(9th Cir. 2015) The appointment of private counsabaelated funding limitations, which forn
the basis for petitioner’s Claim 35, have been reaaghas integral to the inability of the state

system to provide adequate review. Sm®e§, 31 F. Supp. 3d at 1057-1058 (describing two-

2 The author is the former Chief Justice of the California Supreme Court.

3 The claim at issue in Jones addressed ardiff@spect of the stapost-conviction review
process than Mr. Bunyard’s Claim 35, so the Nidiftuit's ultimate rejetion of the Jones clain
cannot be dispositive of theatter before this court.

6
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tiered system of public agency and privgeea@ntments, and funding problems facing private
appointed counsel in Californgeath penalty cases, as cdmiting factors to systemic and

excessive delay in state post-conviction reviesgg also Arthur L. Alarcon, Remedies for

California’s Death Row Deadlock, 80 S. Cal.Rev. 697, 738 (2007) (addressing appointmer

procedures and underfunding issues as factemsiboting to systemic dysfunction in capital
post-conviction process); CommigsiReport at 135 (describing thelow-market rates at whicl
appointed habeas counsel are paid, and the low cap on funds made available to conduct |
investigations and retanecessary experts).

Whether petitioner can successfully estdbéisviolation of the Constitution, and the
availability of federal habeaslief, are questions for another dakt this stage, the undersigne
cannot conclude that the claimgkinly meritless. The “cognizability” argument that respong
raises in a single paragraph, relying on general principles, would itgeifegextensive briefing
to adjudicate. Nothing in Rhines requires such resolution of complicated merits-related qy
at this stage. To the contrary, where a claisdrguable merit a stay@hld issue so that the
state may address the claim substaht and then, if state relief enied, this court can tackle

the many thorny issues presahté&See Gonzalez, supra.

3. Petitioner Has Not Been Dilatory

Petitioner brought this claim reasonably promptly upon conclusion of state habeas
proceedings. The time taken by newly-appoiriéettral habeas counsel to identify claims,
develop evidence, and prepare the federal petitimcluding previouslyinexhausted claims —
was well within the norm. In granting a brigériod of equitable tolling, this court previously
determined that petitioner had diligently pursixsifederal rights through the filing of the
federal petition. ECF Nos. 33 (Findings &elcommendations) at 4-5, 38 (Order adopting
Findings and Recommendations).

Moreover, contrary to respondent’s arguméntas entirely reasonable for petitioner’s

counsel to wait until respondent made a re@drits position on nonyéaustion to file the

anticipated exhaustion petition in the Calif@ei@upreme Court. See Kennedy v. Warden, Ng.

2:13-cv-2041 KIM KJIN DP, 2015 WL 6502285, 20151Dist. LEXIS 145777 (E.D. Cal. Oct.
7
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27, 2015) (reasonable for petitioner to wait until unewsited claims were identified by federal
court before filing state exhation petition), adopted infu2016 WL 1573118, 2016 U.S. Dist
LEXIS 52439 (Apr. 19, 2016). California’s law oflieas procedure, like federal habeas law,
disfavors where it does not outrigban the piecemeal submissionctdims. _See In re Clark, 5
Cal. 4th 750 (1993). Accordingly, it was incumbent upon petitioner to not submit an exhat
petition until he learned what universe ddiahs required furthendaustion (at least in
respondent’s view).

The once-common prophylactic tactic of submitting the entire federal habeas petitic
the California Supreme Court e time of federal filing mahave had the advantage of
generating a prompt filing date for the exhawsfpetition, but the California Supreme Court h
long since put an end to the practice. See In re Reno, 55 Cal. 4th 428, 443 (2012) (prese
state court of exhaustion petition identical to‘tmexed” federal petition constitutes abuse of tl
writ). Accordingly, federal habeas counsel canndialoéted for failing to take this route. Give
the conflicting demands of statedcafederal practice, petitioner'delay” in filing an exhaustion
petition cannot be construed as dilatory.

The undersigned further finds that theeitvetween respondent’s identification of
arguably unexhausted claims in his motion gmdss, and petitioner’s filing of his exhaustion
petition in the state court, wasasonable. Nothing in the redandicates that petitioner has
engaged in “intentionally dilatorjtigation tactics,” Rhines, 544.S. at 278, either prior to or
after filing of the federal peton. Accordingly, the undersign@dncludes that petitioner acted
with diligence sufficient to satisfy the finalgrg of the Rhines standard as to Claim 35.

B. Petitioner Has Also Satisfied thines Criteria Regarding Claim 33

Although petitioner’s stay motion focuses orai@i 35 by way of example, he contends
more broadly that resource limitations anditieffective assistance of state post-conviction
counsel establish cause for his failure to exhallisinexhausted claims; that all such claims h
potential merit; and that he hast been dilatory with regard sy newly asserted claims. ECI
No. 51 at 1. The court agrees that petitionginswing of cause and lack dilatory conduct,

detailed above, apply generally to the claamsl subclaims that have been challenged by
8
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respondent as unexhausted. In further suppditeofecommendation for a stay, the undersigr
will briefly explain why Claim 33, which allegesahpetitioner was mentally incompetent duri
trial and throughout appellate and state hapeaseedings (see ECF No. 44 at 309-19), also

meets the Rhines standards.

Petitioner’s first state habepstition contained an incompetence claim, but responde
contends that the claim presed to this court is rendetainexhausted by the addition of
allegations regarding petitioner’'s mental state during the entirety of state post-conviction
proceedings. ECF No. 45 at 35. As noted above, petitioner was reloyiseate court rules to

file his first state habeas petiti during the pendency of his diregipeal. Since neither the sta

ned

e

appellate process nor the statedws process had been completed, he could not then have allege

incompetence throughout those proceedings.

Petitioner did assert in state court at the tohiling that he was then incompetent. Se
ECF No. 25-1 (2007 state petition) at AGO 1974¥8308. This demonstrates that he was not
withholding the issue of his comgeice in order to inject deldoy raising it later. However,

respondent reasonably argueshie exhaustion contethat petitioner’s assertions were

insufficient to alert the California Supreme Cawrta claim that his federal constitutional rights

were violated by his incompetence throughout the course of post-conviction proceedings.
claim was not ripe until postwaviction proceedings continued and reached a conclusion des
petitioner’s continuing incompetencdhat is the basis of the clainere. This practical context
particularly in light of the d#ornia rule against piecemealggentation of claims, provides a
reasonable explanation for petitioner’s failure to previously exhaust. These considerations
the good cause and dilatorgtias prongs of Rhines.

Petitioner’s extensive ewathtiary showing in suppodf his incompetence claim
demonstrates that the claim is not plainlyrithess. _See ECF No. 44 at 312-319 and referenc
exhibits. Petitioner has submitted expert evatunsti mental health and correctional records,
social history documentation toport his allegations of mentahpairment. _Id. It is well-
established that trial while mentally incompetent violates a defendant’s constitutional rights

v. Robinson, 383 U.S. 375 (1966); Drope v. Miss$, 420 U.S. 162, 171 (1975). Petitioner’s
9
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showing directly addresses the competence stdadaticulated by the Supreme Court in Pate
and_Drope, and thus states a colorable claim.

Whether the ongoing incompetence of a desintenced inmate during state post-
conviction review provides a further basis for federal habeas relief is a non-frivolous issue
Ninth Circuit has observed that while a substantive constitutional claim based on incompe
during post-conviction proceedings is “deddae,” it nonetheless raises “substantial”

constitutional questions.e® Gates v. Woodford (Rohan ex rel. Gates), 334 F.3d 803, 814 (

Cir.), cert. denied, 540 U.S. 1069 (2003). Whilke thS. Supreme Court subsequently abroge

Gates in Ryan v. Gonzales, 568 U.S. 57 (2013yriticism on this point was based on the

absence of a constitutional rigiotcounsel in the habeas cextt Gonzales, 568 U.S. at 66-67.

The constitutional right to counseh direct appeal, however,irdisputable._Evitts v. Lucey,

469 U.S. 387 (1985). Accordingly, that portionGl&im 33 involving direct review is unaffectg

by Gonzales. This court finds thaten if “debatable,” it presenéssubstantial question. To the

limited extent the claim involves state habeasawyit presents complicated questions that de

facial categorization as “plainly meritless.”

In any case, the question undghines is whether the#@aim at issue has potential merit,
see Dixon, 847 F.3d at 722, not whet discrete allegations witha claim can independently
support federal habeas relief. Claim 33 is“ptdinly meritless” as a whole, and it was
previously unexhausted for legitimate reasons rather than because petitioner intentionally
delayed. Accordingly, Rhines is satisfied.

C. Stay and Abevyance Is Appropriate

The court need not determine whether a Rhiresistappropriate as tach of the claim

now pending in the California Supreme Court. “@t@m requiring a stay acts as an umbrellz

for all claims.” Horning v. MartelNo. 2:10-cv-1932 JAM GGH DP, 2011 WL 5921662, 2011

4 The Ninth Circuit had implied a right to comegete from the right to counsel. Gates, 334 F
at 813. The Supreme Court found this was errara/ithe right to counselas statutory rather
than constitutional. Gonzales, 568 U.S. at 67.

®> Gonzales limited the Ninth Circuit’s practice of indefinitely staying federal habeas cases
showing of incompetence. Accordingly, it is mirtectly dispositive of substantive claims for
relief based on incompetence dyistate court proceedings.

10
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U.S. Dist. LEXIS 136725 (E.D. Cal. Jan. 19, 20(f#)dings and recommendations), adopted in

full 2012 WL 163784, 2012 U.S. Dist. LEXIS 6282 (Jan. 19, 2012). Because petitioner ha

satisfied Rhines as to at least two claims,niséant proceeding should be stayed and held in

abeyance until the California Supreme Qdwas acted on the exhaustion petition.
This result is consistent with that in sevether capital habeas cases now pending in

district, in which stays pendingleaustion have been grantedee$Se.g., Horning, supra; Whale

v. Warden, Cal. State Prison, No. 1:144865 LJO SAB DP, 2016 U.S. Dist. LEXIS 52495

(E.D. Cal. Apr. 19, 2016) (finding good cause lobse ineffective assistance of counsel and
claims that claims were potentially meritorspuncluding claim that California’s death penalty

scheme is unconstitutional); Kennedy v.dén, No. 2:13-cv-2041 KIM KJN DP, 2015 WL

6502285, 2015 U.S. Dist. LEXIS 145777 (E.D. @t. 27, 2015) (finding good cause based
ineffective assistance of counseld California Supreme Courtienial of post-petition request
for additional investigative funds, and tlitatvas reasonable for petitioner to wait until
unexhausted claims were identified by fedemlrt before filing sta exhaustion petition),
adopted in full, 2016 WL 1573118, 2016 U.S. Dist. LEXIS 52439 (Apr. 19, 2016); Clark v.
Chappell, No. 12-cv-0803 LJO DP, 2003. 4500474, 2013 U.S. Dist. LEXIS 119685 (E.D.
Cal. Aug. 22, 2013) (finding good cause based effective assistance of counsel); Perry v.
Chappell, No. 1:11-cv-1367 AWI DP, 2013 U.S. Dist. LEXIS 100834 (E.D. Cal. July 18, 20
(finding claims not plainly meritless based on &e&xamination and good cause based on lag
funding in state court).

V. Respondent’s Motion to Dismiss

Because a stay pending exhaustion is @gqmpeite for the reasons explained above,
respondent’s motion to dismiss on exhaustiougds should be denied as moot. There is no
reason for this court to expencetjudicial resources necessaratidress all 23 of respondent’s
non-exhaustion arguments (see n. 1, infra), because the California Supreme Court curren
before it all 23 of the disputed claims. Accordingly, all claims in the federal petition will be
exhausted at the conclusiontbé state court’s review.
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CONCLUSION

For the reasons explained above, IHEREBY RECOMMENDED that petitioner’s
motion for stay and abeyance (ECF No. 513®ANTED, and that respondent’s motion to
dismiss (ECF No. 45) be DENIED as moot.

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuant to the prows of 28 U.S.C. § 636(b)(l). Withfourteeen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned

“Objections to Magistrateudige’s Findings and Recommendas.” Any response to the

objections shall be served and filed witk@ven days after service of¢hobjections. The parties

are advised that failure to file objections withine specified time may waive the right to appe:

the District Court’s order. Martinez Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: November 19, 2018 _ .
m&lr;_-—-— M
ALLISON CLAIRE
UNITED STATES MAGISTREATE JUDGE

12

\ >4

&




