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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JERRY BUNYARD, No. 2:15-cv-01790 WBS AC DP
12 Petitioner, DEATH PENALTY CASE
13 V.
14 | RON DAVIS, Warden, ORDER
15 Respondent.
16
17 The Selection Board has recommended appomtafecounsel for petitioner. Good cause
18 | appearing, IT IS HEREBY ORDERED as follows:
19 1. Saor E. Stelter, P.O. Box 2189, Mill Veyl, CA 94941 and Rhard G. Novak, 65
20 North Raymond Ave., Suite 320, Pasaae 91103 are appointed to represent
21 petitioner pursuant to 18 U.S.C3§99. See Local Rule 191(c).
22 2. On September 18, 2015, at 10:00 a.m., the undersigned wilahtdde management
23 conference. Petitioner’s counsel shall egpin person and shall be prepared to
24 discuss the due date for filing the feddrabeas petition. Respondent’s counsel shall
25 be prepared to discuss setting a date for lodging the state court record as desgribed
26 Local Rule 191(h)(1), as well as a ddte filing the answer or other responsive
27 pleading. In addition, counsel shall bepared to discuss whether points and
28
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3.

DATED: August 28, 2015 -~

authorities addressing petitioner's safisien of 28 U.S.C. § 2254(d) should
included in the pleadings.

At the conclusion of the case managenmoriference, respondent’s counsel will
excused and the conference will continue ex parte with counsel for petitioner |
to discuss budgeting procedures. Appendix Ahig order is a description of tho

procedures. Petitioner's cowtshall bring to the budgat conference a complets

be

be
reser
Se

pd

Case Evaluation Form and completed Rate Justification Worksheets for each attorne

The form and worksheet are attaclhedeto as Appendices B and C.
The Clerk of the Court is dicted to file undeseal the Selection Board’s August
2015 letter to the undersigned.
In addition to serving this order upon coungbk Clerk is directed to serve it up
Kurt Heiser, CJA Administrator, Office of the Federal Defender for the E3§
District of California.
m’z———m
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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APPENDIX A

Counsel appointed pursuant to 18 U.B599 and Local Rule 191 to represent a
condemned prisoner seeking relief under 28 ©..§.2254 will be required to propose budgets
for their time and expenses ampiated during each phase of ffreceedings. Set out below arg

the procedures for proposing budgets and submitting vouchers for reimbursement.

BUDGET PROCEDURES
1. Under 18 U.S.G§ 3599(f), ex parte considerationfunding applications require
petitioner to make a showing of the need for confidentialitpncé&budget applications require
disclosure of matters protectby the attorney-client or workrpduct privileges, the need for

confidentiality is inherent in the budgetingopess. See Fed. R. Civ. P. 26(b)(1) and (3).

Y

Accordingly, budget forms and supporting documentation will be filed under seal and not served

174

on counsel for respondent. Counsel shall subodget-related filings by e-mailing them to the
courts “Approved Sealede-mail address, ApprovedSealed@caed.uscourts.gov. The provig
of Local Rule 141 regarding the process fling documents under seal are suspended with
respect to budgeting in capital habeas cas@y. ex parte court pr@ading regarding funding
will be reported and maintained under seal.

2. A proposed budget should reflect the ltatiorney time required, including time
for budget preparation, as well as the time for pged$e investigators ancperts, if applicable,
and any anticipated travel or other expensesucYier preparation, howevés,considered part of

overhead and not reimbursable. preparing a budget, counsel shadfer to the Ninth Circuit

ions

Judicial Counclk costs policies for capithbbeas cases. Current cost policies are available pn

this courts website atvww.caed.uscourts.gounder Forms, CJA Capital Habeas Forms.

3. In support of the proposed budget for each phase, counsel shall file informati

declaration(s) which explain ama/justify the hours, tasksnd expenses sought. Counsel shal

ve

include any information that wilissist the court in determigjthe reasonableness of the budget

request. If petitioner is repreged by two attorneys, counselathexplain how the work will be
3
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divided between them. The supporting documenttaghould be captioneda filed under seal in

a complete application, including explanatory rékeadeclarations, and exhibits. All supporti

—

g
declarations must be propesduybscribed pursuant to 28 U.S§1746.

4. Counsel are expected tlize all reasonable meansnunimize costs, to tier staff
responsibilities to lower-rate personnel whenever practicaltcantlize paralegals and law
clerks to complete tasks for whielttorney expertise not required.

5. Requests in the budget for investigatind/ar expert assistance should be detailed

and present the factual basis tpgort the request. Prior to apprhwhe court must find that thg

U

requested expert or inskgative assistance iseasonably necessary foethepresentation of the
defendant. 18 U.S.C§ 3599(f). Information which should be included in the supporting
declaration to assist the courtludes, but is not limited to, a specification of: (1) the evidence
sought to be uncovered; (2) fastgggesting that such investimge, expert service, or other
assistance is warranted; (3) whether the evidenseeexat the time of the state trial; (4) whether
similar assistance was providedrequested in state court; ¢he purpose of the evidence on
federal habeas, that is, the connection okthidence sought to be uncovered to a prospective
claim or contention that will be raised in theléeal petition; (6) the name of the expert or
investigator; and (7) the proposed billing ratd #me reasonablenessthé rate. Presumptive
rates contained in the Ninth Circuit Capitalddas Costs Policy will apply to all experts,
investigators, and paralegals.

6. The approved budget for each phase will be one sum for attorney time and ¢ne
sum for expenses. In addition, each expert and investgétae will be a separate budget
figure. Counsel generally will not be allowtxexceed the authorized budget during any phase
without first seeking prior approval, or amergimto the budget, and explaining why additional
funds are required. Failing to @it approval to amend the budgetld result in the denial of
unauthorized or excessive expenditures.

7. The budget for each phase will be closed out when the work for that phase i

L)

completed. Hours and expenditures will not beied over to the next phase. Rather, a new

budget for each succeeding phase must be profysealinsel and approved by the court. As
4
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the case progresses through each case managemaset counsel are responsible for ensurin
that the case is litigatedithin the established budget.

8. Any budget approved by the district camdst also be approved by the Judicia
Council of the Ninth Circuit. Counsel are amtized to proceed badeipon the initial budget
approved by the district counhd will be contacted should anyrfier clarification, information,
or action be requested lye Judicial Council.

APPROVED COMPENSATION

1. Work inherently necessary to practaoed remain current in the area of federal
habeas law, which is not directly attributable to a particular case, including the review and
analysis of new cases, is consideredegal overhead, and is not reimbursable.

2. The court will not approve compensatfonadministrative services, such as
secretarial services, prepaoatiof payment vouchers, or communications with court staff.

3. Unless a contrary need is demonstrated, the court will compensate only one
attorney for physical attendanaecourt hearings. Upon suffesit justificaton, the court may
authorize compensation for tgptwo members of counsgllegal staff at a time for visits to

petitioner and witness interviewg€ounsel who reside outside tBacramento area will typically

make court appearances by telephoniess they have requested, aeen approved, for travel
Sacramento.
4. The court will not approve competisa for work performed on appellate

proceedings (whether from interlocutory orderdinal judgments). Counsel shall seek
compensation for work performed at the appellate level from the Court of Appeals after ha
obtained an appointmefrom that court.

5. The court will compensate counsel for pssional time spetm airport (or other
common carrier) terminals and as a passeageommon carriers only when counsel is
performing substantive tasks oretbase that can be billedagrofessional time category.
Terminal processing time as well as driving twi# be compensated at the maximum rate of
$100 per hour. In light of the plibservice nature of CJA appoméents together with the fact

that public rather than privatarids are being utilized, the travelImbursement set forth in this
5
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paragraph will be applied.
APPROVED EXPENSES
1. The court will authorize payment forsoellaneous expenses reasonably incur
and subject to national and district policies armtpdures. Copies of all bills and receipts mu
be submitted for reimbursement approval.
2. Mileage for case-related travel by privatelvned (not rentecutomobile may be
claimed at the rate in effect for federal judicahployees, available frothe CJA Administrator.

Case-related parking fees andlige/road tolls also are reimlmable. Counsel should assess

whether case-related travel would be more cidst®ve by privately owned automobile or rent
automobile.
3. Ground transportation other than bivately owned automobile will be

reimbursed on an actual expense basis. Coshseld make every effotbd obtain the lowest
possible fares or rates.

4, Though travel expenses may be auttestiin the budget, each time a member ¢
petitionets litigation team intends to travel by airTevel Request and Authorization Form m
be authorized by the CJA Administrator and appd by the court, unless counsel can procur
more economical travel arrangements on his oolha. Approval of a travel authorization forr
is the procedure by which government rates fordrave obtained; the form does not function
approval of travel expenses in excess of the udglkould the authorized budget be insufficie
for the anticipated costs of travel, counsel nsegtk modification of the budget from the court

addition to obtaining a travel authorian form from the CJA Administrator.

5. The Travel Request and thorization Form enables CJA counsel to receive air

travel at government rates paid directly fr@®A funds. Counsel aexpected to request
authorization for air travel tough the CJA Administrator in ficient time to obtain low cost

advance fare for air travel or to provide justification why an advancedald not be obtained.

In no case will counsel be reimbursed for firsgtsd travel expenses. Counsel may make theif

own reservations for air travel and seek tminsement on a CJA voucher, but reimbursement

be limited to the availde government rates.
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6. The court will approve reimbursement &ztual food and lodging expenses for

out of town travel on case-related busineskjesit to the maximum established area per diem

rate. Current travel and subsistence allowarare available on the GSA website, www.gsa.gov,

under Per Diem rates, or from the CJA Administrator.

7. Counsel will be reimbursed for the aataost of case-related long-distance
telephone calls. The court will not authorize paywtrfor any surcharges or for general teleph
service. Facsimile transmissions are reimbuesédthe actual amount of the telephone char

8. Counsel will be reimbursed for the aadtout-of-pocket gpenses incurred in
photocopying, up to a maximum of 10 centspege. Counsel will be expected to send
documents over 100 pages in length teatside copying service, unless couissel-house

photocopying is more econucally efficient.

9. The court will authorize reimbursement fioe actual cost of case-related regular

U.S. postage. The court will approve reimbursenf@nihe actual cost of other postal services
the use of non-federal carriers (such as overmaghtvo-day delivery) only if circumstances
require the use of such services. If counsiékze expedited delivgrservices, a statement
detailing the necessity of such delivery mussbemitted with the itemized bill. Counsel are t
make every effort to use regular U.S. mail andhail via the Internet whenever possible. The
court may modify this rule ifounsel make excessive useco$tly overnight carriers.
10. The court will not reimburse counget the following expenditures:
a. General office overhead; includingllular telephone maintenance fees;
b. Books or other publications;
c. Flat-fee computer research plans
d. General law office supplies and equipment;
e. Travel, attendance, ragjiation, or material castelated to educational
seminars.
VOUCHER PROCEDURES
1. All payment vouchers shall be sultted in the e-voucher format to CJA

Administrator Kurt Heiser. Questions regardihg e-voucher system shdude directed to Mr.
7
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Heiser at (916) 498-5708 kurt_heiser@fd.org.

2. All vouchers are reviewed for reasonabgmeln addition, fees or expenses wh
exceed the authorized budget or the limits sehfoetrein are subject teduction without further
notice or explanation.

3. Counsel shall submit vouchers coveringyises from the commencement to the
completion of each budgeted phase, on a monthly basis. Generally, vouchers should exte
the first to the last day of each month, except when combined atfaey and expenses tota
less than $1,000 for any given month. In that evtbetfees and expenses for that month may
combined with the fees and expensesiirenithe following month. If a budgeted phase
commences mid-month, the voucher may extendg@tid of the following month. Similarly, i
the budgeted phase is completed mid-month, theheyugill extend to that date. All vouchers
are to be submitted within the first ten days of the month following the last day of service
reported. All fees and expenses for a paldictime period should be submitted on the same
voucher to the extent possible (e.cavel and administrative expenses).

4. The court expects counsel to submit Jrears within 90 days of the services
provided, absent prior arrangements made wetcthurt for a later submission. Without prior
court approval, vouchers will not be processedévices rendered more than one-year prior
the date of submission of the voucher.

5. Voucher timesheets shall specificallyscribe the work performed, the time
allotted to each speciftask, reported to one-tenth (.1)asf hour. Descriptions should not be
vague or general. Each time entry shall reftestrete, individual tasksnd shall not simply list
multiple tasks performed in a specified blockiofe. Information should be provided in
sufficient detail so as to permit meaningfeview, including: identitation of individual
witnesses interviewedtentification, by name or title, gfersons involved in telephone
conversations or conferences; specific topicsareseed; and identificatioof pleadings drafted ¢
reviewed.

6. In the event that in-couttanscripts of non-evidentiahearings are requested by

petitioner, petitionés counsel should arrange with the coagorter(s) to bill the court directly
8
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through the use of a CJA Form 24. Counsel st@linclude the cost of transcripts as an
out-of-pocket expense on a CJA Form 30.

7. Services provided by coun'sehon-attorney employeesay be listed as an
expense on counseiCJA Form 30. Independerdntractor paralegal seces, like investigator
and expert services, should be billed on a CJA Form 31. Petif@oemsel shall adhere to the
procedures and policies for theeparation of budgets for each phase of these proceedings &

the preparation and submissiof all payment vouchers.
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APPENDIX B

CONFIDENTIAL CASE EVALUATION FORM

The answersto these questions are for case management and budgeting purposes only and will
not be binding in any respect on substantive issues to be raised in the course of litigation.

NAME OF ATTORNEY(S)

Lead Counsel:
Co-Counsel:

STATE LEVEL PROCEEDINGS

1. Did (or does) either lawyer represent thitipaer during any part of the state proceedings

O No -- proceed to question 2.0 Yes (indicate which lawyer)

~NJ

If yes, in what aspects of the case?

2. Was a state habeas petitinvolving the same judgemt and sentence filed?
0 No

O Yes Date: Disposition & Date:

3. Were funds requested at the statel lfarestate post-conviction investigation?

O No
O Yes

Amount Amount
Purpose Requestadhorized

4. Was post-conviction discovergquested at the state level?

O No
O Yes
Was it:
Nature of Discovery Reguested Granted? Denied?

10




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

5. Was an evidentiary hearihgld at the state level?ZlYes [INo

STATUTE OF LIMITATIONS

Based on current information, what is the datpired by the statute of limitations for filing of
the petition?

THE RECORD

1. Has the record been assembldd?yYes [ No: Location of state post-conviction
record:

2. Have the files of prioczounsel been obtained Yes [0 No

3. As accurately as possible (recognizing thatay be an estimate at this point), provide
information about the size of the record:

Type of Record No. of Pages

ClerKs transcript
Reportets transcript
Trial Exhibits

Appellate Pleadings

Post-conviction record (including
pleadings & transcripts)

Ancillary files and records
(including prior counsés case files,
investigative reports, etc.)

Total Pages

11
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Appendix C

RATE JUSTIFICATION WORKSHEET

A. Attorney Name and Address:

B. Experience and Qualifications:

Admitted to practice: years.
Member of the bar of a federal distraxiurt or court ohippeals:

Primary area of practice:

Has previously represented a olién (check all that apply):
[ ] Direct appeal of a death sentence

[ ] State capital post-conviction proceeding

[ ] Direct appeal of a nonapital homicide conviction

[ ] Capital trial

[ ] Non-capital homicide trial

[ ] Other felony trial

[ ] Non-capital federal habeas corpus

[ ] Federal capital habeas proceeding

Number of clients previously repesgted in federal habeas actions:

Most recently authorized hourhgte in such a case:

Approximate hours spent in training programs eattl penalty litigatiomnd/or post-conviction

representation:

C. Other Relevant Information:

12

years.
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D. Rate Sought:

For maximum allowable rates, counsel shafler to the Ninth Ccuit Judicial Councis costs
policies for capital habeas ess Current cost policiese available on this cotstwebsite at

www.caed.uscourts.gounder Forms, CJA Capital Habeas Forms.

13




