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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | REGINALD BLOUNT, No. 2:15-cv-1809 KIJM AC P
12 Petitioner,
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14 | J. SOTO,

15 Respondent.

16

17 Petitioner is a state prisenproceeding without counsah an application for writ of

[ERN
oo

habeas corpus pursuant to 28 U.S.C. § 2254. d¢redtitfiled a motion for extesion of time to file

[ERN
O

attachments to his habeas petitthat indicated he may albe seeking to raise additional

N
o

constitutional issues. ECF No. 7. He was ordi¢odfile a notice clanfing whether he sought t¢
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N
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amend the petition and add additional grounds fie@frer whether he waseeking to provide

N
N

additional documents without adding new clairBCF No. 8. Petitiongoroceeded to file the

23 | required notice and stated that he intendsdid both an additionalaim and additional

24 | documentation to support his existing claims.FEX®. 9. Upon receiving the clarification from
25 | petitioner, the court granted his motion for eien. ECF No. 10. Pdatiher has now filed a

26 | letter in which he inquires @s whether his request for amtension had been granted and

27 | whether he needed to ask for a stayile a new petition. ECF No. 11.

N
0o

The court is unable to tell petitioner wization he should take direct him on how to
1
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manage his case. Moreover, it is unclear fp@titioner’s letter why hbelieves a stay may be
necessary, though his reference to new eviderdieates that it may be because he has not
exhausted all of his state court remedies wapect to the newailn he seeks to add.
Accordingly, petitioner is advisdtiat the exhaustion of state corgimedies is a prerequisite to
the granting of a petitiofor writ of habeas corpus. 28 U.S.C. § 2254(bj(1f exhaustion is to
be waived, it must be waived explicitly by pemdent’s counsel. 28 U.S.C. § 2254(b)(3). A
waiver of exhaustion, thus, may not be impliednéerred. A petitionesatisfies the exhaustion

requirement by providing the highest state couttt & full and fair opportunity to consider all

claims before presenting them to the fetleoaurt. Picard v. Connor, 404 U.S. 270, 276 (1971);

Middleton v. Cupp, 768 F.2d 1083, 1086 (9th Cir. 1985).

In preparing his amended petition, petitionayidd remember that if he brings a petitio
that includes unexhausted claims bptions will be (1) to seekstay of all claims pending
exhaustion of the unexhausted claims; (2) to vohigtdismiss any unexhausted claims and s
a stay of the exhausted claims only pendixigaeistion of the unexhausted claims; or (3) to
dismiss the unexhausted claims and procedati®exhausted claims without a stay.

If petitioner wishes the petition to be maintd as a mixed petition of both exhausted

unexhausted claims, he will have to seelag pursuant to Rhines v. Weber, 544 U.S. 269

(2005). In_Rhines, the United States SupremerCfound that a stay and abeyance of a mixe
federal petition should be available only ie thmited circumstance thét) good cause is show
for a failure to have first exhaustéhe claims in state court, (2)gtithe claim or claims at issue
potentially have merit, and (3) that there has been no indication thainesthas intentionally
delayed pursuing theilgation. Id. at 277-78.

Alternatively, petitioner mayeek to stay an exhausteaiohs-only petition pursuant to
King v. Ryan, 564 F.3d 1133 (9th Cir. 2009) (citing Kelly v. Small, 315 F.3d 1063 (9th Cir.
2003)). “Pursuant to the Kelly procedure, &lpetitioner amends hpetition to delete any

unexhausted claims; (2) the court stays and haoldbeyance the amended, fully exhausted

1A petition may be denied on the merits withexhaustion of state couemedies. 28 U.S.C.
2254(b)(2).
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petition, allowing the petitioner the opportunitypimceed to state coud exhaust the deleted
claims; and (3) the petitioner later amendgfeideral] petition” toreincorporate the newly
exhausted claims. Id. at 1135 (citing Kelly, 3.8d at 1070-71). The Kelly stay-and-abeyan
procedure does not require a showing of good caupetential merit. However, using the Kel
procedure means that any newly-exhaustednsldater added to the federal petition by

amendment must relate back to the claimsénstiayed petition; in ber words, “the Kelly

ly

procedure, unlike the Rhines procedure, does mgtio protect a petitioner’'s unexhausted claims

from untimeliness in the intien.” King, 564 F.3d at 1141.

In the event petitioner chooses to proceedmexhausted-claims-only petition without
stay, he is cautioned that any future attemgatnt@nd the petition to add newly-exhausted clai
might face challenges based on timeliness, thidiions applicable to second or successive

petitions, and/or other procedural hurdles, depending on the circumstances.

The court takes no position on the timelinesmerit of petitioner’s current claims nor gn

the course of action petitioner should take.

Summary

The court can only grant a petition where thenetahave been exhausted in state courf.

a

ms

petitioner’'s amended petition includes claims thab&g not exhausted in state court, he will have

to decide whether to (1) ask for a stay ohadl claims while he goes back to state court to
exhaust the unexhausted claims; (2) dismissitiexhausted claims and ask for a stay of the
exhausted claims only while he goes back testatirt to exhaust the unexhausted claims; or
dismiss the unexhausted claims and proceethe exhausted claims without a stay.

If petitioner chooses option one, he will hageexplain why he ditiot exhaust his claim
in state court, why his case has merit, and why he has not unnecessarily delayed in bringi
claims to state court. If he chooses optwa, plaintiff will not have to show good cause or
possible merit for the stay, but his claims will not be protected from being untimely. If he
chooses option three, if he attempts to amesgbéiition later or bring separate petition, the
claims may be too late, not allowed because #neya second or successive petition, or there

be other difficulties depending on the circumstances.
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Accordingly, IT IS HEREBY ORDERED that:
1. Petitioner is advised that his requestan extension was granted and his amended
petition must be filed on or befoFebruary 8, 2016 (ECF No. 10).
2. Petitioner’s request for instruction on htmaproceed (ECF No. 11) is granted only {
the extent that petitioner is advised of the egpunces of including unexhausted claims in hi
amended petition as set forth above. The daltds no position on the appropriate course of

action for petitioner.

DATED: December 22, 2015 ; -~
Mn——— &Z“’?——C—
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE
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