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Doc. 23

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

REGINALD BLOUNT, No. 2:15-cv-1809 KIJM AC P
Petitioner,
% ORDER
J. SOTO,
Respondent.

Petitioner is a state prisenproceeding without counsah an application for writ of
habeas corpus pursuant to 28 U.S.C. § 2254.

l. Procedural History

A couple of months after filing originahd first amended petitions (ECF Nos. 1, 3),
petitioner filed a motion for exteimh of time to file attachmentbat indicated he may also be
seeking to raise additional constitutional issUue€F No. 7. He was ordered to file a notice
clarifying whether he sought to amend thetpmtiand add additional grounds for relief or
whether he was seeking to provide additionaluheents without adding new claims. ECF No
Petitioner proceeded to file thegrered notice, stating that tended to add both an additiong
claim and additional documentation to supportaxisting claims. ECF No. 9. Upon receiving
the clarification from petitioner, the courtagnted his motion for extension. ECF No. 10.

Petitioner then filed a letter asig whether he needed to ask for a stay or file a new petition.
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No. 11. The court informed petitioner that it could not tell him what action to take or how tp

manage his case, and advised him of the procedures for requesting a stay under Rhines v. Wek

544 U.S. 269 (2005), and Kelly v. Small, 315 F18&3 (9th Cir. 2003). ECF No. 12. Petitionger
was also advised of the consequences of inatpdnexhausted claims in his amended petition.
Id. Petitioner proceeded to file a second amdrnition. ECF No. 13He has also filed a
document that appeared to be a copy of a Calddsupreme Court habeas petition (ECF No. [14)
and a motion for extension of time (ECF No. 16).

After reviewing the second amded petition, the court wagsable to determine which
portions were intended to state grounds for relief and which powsiereintended as exhibits. [It
also appeared that petitioner was seeking a Ristags ECF No. 13 at 7. To further complicate
matters, petitioner also fileddmcument captioned for the California Supreme Court and labéled
“Evidentiary Hearing Request Bederal Stage to Amend and Granted to File to Ex[h]aust.” ECF
No. 14. Appended to the petitiborm were the same documeptgtitioner had attached to his
second amended federal petition, minus some trgmsand the typed stateldems petitions. |d
It accordingly appeared that petitioner mayénatended to file that document with the
California Supreme Court, and hismédvertently filed it in this case. In his motion for extensipn

of time, which was actually a request for a giapding exhaustion of his state court remedieg for

11°}

his new claim, petitioner indicated that he hatkrdly filed a petition in the California Suprem
Court that was awaiting dispositi. ECF No. 16. However, aview of the California Supreme
Court’s online docket did not show any cases itatleby petitioner within th last year, making it
appear more likely that the California Supre@uurt petition at ECF No. 14 had been intended
for that court. ECF No. 17 at 3.

Because the court was unable to understia@djrounds petitioner was asserting in his
second amended petition, the petition was beidsad with leave to amend. ECF No. 17. The
court also disregarded the substantially idehtiiocument with the California Supreme Court
caption (ECF No. 14) and denied the motionggtension (ECF No. 16). Petitioner was then
directed to file a third amended petition andegi instructions on the o of the petition and

what he would need to show if he suequesting a stay. ECF No. 17 at 3-4.
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Petitioner has now filed a third amended o@ti (ECF No. 18) and has once again alsq
filed a second, nearly identical petition captidrer the California Supreme Court (ECF No. 1
As with the previous petition captied for the California Supreme Coutge petition at ECF
No. 19 will be disregarded. It is unclear what petitioner intended by filing the state court
petitions in this court, buf he is attempting to exhaust his state court remedies, he needsto
filethe state court petitionswith the California Supreme Court, not with this court.
Petitioner is reminded that he doed require permission from thtsurt to file a petition in the
California Supreme Court and if he is seekinfjleosomething in the California Supreme Cou
he should do so without delay.

In reviewing petitioner’s thirdkmended petition, it has cometh® court’s attention that
included with the petition is a motion for agtpursuant to Rhines. ECF No. 18 at 7-8.

Petitioner states that he seekstay under Rhines to exhaust hewly added claim of actual

innocence._ld. Petitioner assethat his actual innocence claigrbased upon recently receivin
two affidavits from the victim and a materialtméss in which they recant their trial testimony.
Id. The affidavits state that the affiants liedtba stand at the direction of the district attorney
and that the district attorney coerced them Iyitag by threatening to charge them with kidnap
and assault of petitioner if they did not testifyh@swanted._1d. at 20207. It appears that
petitioner’s claim for actual innocence is in faatlaim of prosecutoriahisconduct, as he asse
that he was the victim of “psecutorial vindictiveness” artat his Sixth and Fourteenth
Amendment rights were violated when the prosiea coerced and threatened the victim and
witness to provide testimony agdifsm and concealed their origih favorable testimony. 1d. g
5, 18-19, 99-109.

In order to obtain a stay and abeyanca ofixed federal petition under Rhines, petitior
must show that (1) there is good cause for failinigatee first exhausted the claims in state co
(2) that the claim or claims at issue poteftiaave merit, and (3) that there has been no
indication that petitioner hastemtionally delayed pursuing thiggation. 544 U.S. at 277-78.

Petitioner asserts that he did neteive the affidavitantil after all of his site court proceedings

had concluded. ECF No. 18 at 5, 8. Howeverytbem and witness affidavits are both dated
3
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November 12, 2012 (id. at 204, 210), approximately months after the conclusion of
petitioner’s trial (id. afl, 140-41). Before the undeysied can issue a recommendation on
petitioner’s request for a Rhinety, petitioner must provide tkeurt with a sworn declaration
or affidavit addressing the isssiof good cause and intentiodalay. Specifically, petitioner’s
sworn statement must advie court of the following:

1. When did petitioner first become awanf Avery Blount and David Beckhorn’s
affidavits?

2. When did petitioner first come into possession of the affidavits?

3. Who was in possession of the affidavitéobe petitioner received them and what
happened to the affidavitstaf they were signed in 2012?

4. If there was any delay between whentjpmer found out about the affidavits and
when he received them, what was the cause of the delay and what steps did petitione
take to obtain the affidavits?

If petitioner does not file aaffidavit or declaration addrsisig these items, the court will
recommend denial of his motidor stay and proceed to screen the third amended petition.

Accordingly, IT IS HEREBY ORDERED that:

1. The document at ECF No. 19 shall be disregarded.

2. Petitioner must file an affidavit oedaration advising the court of the following:
a. When did petitioner first become @aw of Avery Blount and David Beckhorn'’s

affidavits?
b. When did petitioner first come into possession of the affidavits?
c. Who was in possession of the affidabi&dore petitioner received them and what
happened to the affidavitstaf they were signed in 20127
d. If there was any delay between whentjmmer found out about the affidavits and
when he received them, what was these of the delay and what steps did
petitioner take to obtain the affidavits?
i
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3. Failure to submit an affidavit or de@d#ion addressing these issues will result in a

recommendation that the motion for stay be derisdithe court will proceed with screening t

third amended petition.

DATED: October 13, 2016

Mr:—-—— M"}-I—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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