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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | MARK ANTHONY DUROSS, No. 2:15-cv-1872-GEB-EFB P
12 Plaintiff,
13 V. ORDER GRANTING IFP AND DISMISSING

COMPLAINT PURSUANT TO 28 U.S.C. §
14 | CALIFORNIA STATE PRISON, et al., 1915A
15 Defendants.
16
17 Plaintiff is a state prisoner proceediwghout counsel in an action brought under 42
18 | U.S.C. 8§ 1983. He has filed appdication to proceed in forma pperis pursuant to 28 U.S.C.
19 || 81915 and a “motion for oral argument.”
20 . Request to Proceed In Forma Pauperis
21 Plaintiff's application makes the showingguired by 28 U.S.C. § 1915(a)(1) and (2).
22 | Accordingly, by separate ordergticourt directs the agency haviogstody of plaintiff to collect
23 | and forward the appropriate monthly paymentghe filing fee as set forth in 28 U.S.C.
24 | 8§1915(b)(1) and (2).
25 . Screening Requirement and Standards
26 Federal courts must engage in a prelimyrereening of cases which prisoners seek
27 | redress from a governmental entity or officeearployee of a governmental entity. 28 U.S.C
28 | 8 1915A(a). The court must idefiyticognizable claims or disiss the complaint, or any portion
1

Dockets.Justia.com


https://dockets.justia.com/docket/california/caedce/2:2015cv01872/285373/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2015cv01872/285373/9/
https://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

of the complaint, if the complaint “is frivoloumalicious, or fails tstate a claim upon which
relief may be granted,” or “seeks monetaryakfiom a defendant who is immune from such
relief.” 1d. § 1915A(b).

A pro se plaintiff, like other litigants, must satisfy the pleading requirements of Rule
of the Federal Rules of Civil Predure. Rule 8(a)(2) “requires a complaint to include a short
plain statement of the claim showithat the pleader is entitled telief, in order to give the
defendant fair notice of what the ictais and the grounds upon which it resB&€ll Atl. Corp. v.
Twombly 550 U.S. 544, 554, 562-563 (2007) (cit@gnley v. Gibsor355 U.S. 41 (1957)).
While the complaint must comply with the “shartd plaint statement” requirements of Rule 8
its allegations must also inale the specificity required BywomblyandAshcroft v. Igbal556
U.S. 662, 679 (2009).

To avoid dismissal for failure to state a olaa complaint must contain more than “nak
assertions,” “labels and conclass” or “a formulaic reitation of the elements of a cause of
action.” Twombly 550 U.S. at 555-557. In other words, lifgadbare recitals dfie elements of
a cause of action, supported by mere conclusory statements do not sudficzd, ' 556 U.S. at
678.

Furthermore, a claim upon which the court gaant relief must have facial plausibility.

Twombly 550 U.S. at 570. “A claim has facial plaubty when the plantiff pleads factual

content that allows the court to draw the reabtmmference that the defendant is liable for the

misconduct alleged.’Igbal, 556 U.S. at 678. When considering whether a complaint states
claim upon which relief can be granted, tdoeirt must accept the allegations as tEregkson v.
Pardus 551 U.S. 89 (2007), and construe the complia the light most favorable to the
plaintiff, see Scheuer v. Rhodd46 U.S. 232, 236 (1974).
[11.  Screening Order

The court has reviewed plaintiff's complapursuant to 8 1915A and finds that the
allegations are too vague and conclusory testatognizable claim faelief. The complaint
names defendants California State Prison, @areBrown, and Controller John Chiang and th

allegations consist of the following:
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Defendant’s Counsel and Defendant’'sénaxcluded me from getting credits
under Penal Code section 2900.5(a) as such in Violating Constitutidhal 14
Amendment equal Rights Clauses. f&elant’s Attorney General Filed a
Demurrer to Complaint and failed to a&&p as ordered by Superior Court, The
Court judge David I. Brow Commits Legal and Prejuwdial Errors so as to
“Penalty Block” so that sanction’s weenot imposed when Defendant’s and
Defendant’s Attorney’s Failed @ppear as Ordered on May™2012 in Case
34-2009-0006129.

ECF No. 1, 8 IV. Although plaintiff appearsatiege that defendanksve applied section
2900.5 in a way that deprives him of his righetpal protection, his aaplaint fails to plead
sufficient facts to state a proper claim for refefl must be dismissed with leave to amend.
Although the Federal Rules adopfiexible pleading policy, a contgint must give fair notice

and state the elements of ttlaim plainly and succinctlyJones v. Community Redev. Agency

733 F.2d 646, 649 (9th Cir. 1984). Pl#innust allege with at leasome degree of particularit

<

overt acts which defendants engagethat support plaintiff's claimld. Because plaintiff fails
to state a claim for relief, the complaint must be dismissed.

It appears from plaintiff's filings that he wis to amend or add to his complaint in a
piecemeal fashion through separate filin§geECF No. 6. That is ndahe proper procedure for
amending a complaint. Plaintiff may not amend his by filing separate documents that are

intended to be read togetheraasingle complaint. If plairffiwishes to add, omit, or correct

174

information in the operative complaint, he must file an amended complaint that is complete

within itself.

Plaintiff will be granted leave to file an amended complaint, but any amended complaint

must allege a cognizable legaktry against a proper defendantiaufficient facts in support of
that cognizable legal theory.opez v. Smiti203 F.3d 1122, 1126-27 (9th Cir. 2008y bang

(district courts must afford pree litigants an opportunity to @md to correct any deficiency in
their complaints). Should plaintiff choose tie fan amended complaint, that complaint shall

i

! Accordingly, plaintiff's “motion for oral arguent” is denied. Orairgument would not
materially assist the court gtreening plaintiff's complaint.
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clearly set forth the claims and allegations agaeéach defendant. The amended complaint n
cure the deficiencies identified above atsb adhere to the following requirements:

Any amended complaint must identify as a defendant only persons who personally
participated in a substantial way in depriving him of a federal constitutional rigittnson v.
Duffy, 588 F.2d 740, 743 (9th Cir. 1978) (a persanects another to ¢éhdeprivation of a
constitutional right if he does att, participates inrether’s act or omits to perform an act he

legally required to do that causthe alleged deprivation).

It must also contain a captiorcinding the names of all defendantsed. R. Civ. P. 10(a).

Plaintiff may not change the nature of thist by alleging newynrelated claimsGeorge
v. Smith 507 F.3d 605, 607 (7th Cir. 2007).

Any amended complaint must be written or typedhsa it so that it is complete in itself
without reference to any earlier filed complaift.D. Cal. L.R. 220. This is because an amen
complaint supersedes any earlier filed compjand once an amended complaint is filed, the
earlier filed complaint no longeris&s any function in the cas&ee Forsyth v. Humana14
F.3d 1467, 1474 (9th Cir. 1997) (the “amended clanmp supersedes the original, the latter
being treated thereafter asn-existent.”) (quotind.oux v. Rhay375 F.2d 55, 57 (9th Cir.
1967)).

The court cautions plaintiff that failure to comply with the Federal Rules of Civil
Procedure, this court’s Local Rsleor any court order may resudtthis action being dismissed
SeeE.D. Cal. L.R. 110.

In addition, the court notes that the following legal standards may apply to plaintiff's
intended claim for relief.

To state a claim under 8§ 1983, a plaintiff maié¢ge: (1) the violation of a federal
constitutional or statutory right; and (2) thia¢ violation was committed by a person acting ur
the color of state lawSee West v. Atkind87 U.S. 42, 48 (1988)pnes v. Williams297 F.3d
930, 934 (9th Cir. 2002).

An individual defendant is not liable on &itrights claim unless the facts establish the¢

defendant’s personal involvement in the constinai deprivation or a causal connection betw
4
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the defendant’s wrongful conduct and #illeged constitutional deprivatiorsee Hansen v.
Black 885 F.2d 642, 646 (9th Cir. 1989phnson v. Duffy588 F.2d 740, 743-44 (9th Cir. 197
Plaintiff may not sue any official on the thedhat the official is liable for the unconstitutional
conduct of his or her subordinate&shcroft v. Igbal556 U.S. 662, 679 (2009). Plaintiff must
identify the particular person gersons who violated his rightgle must also plead facts
showing how that particulgrerson was involved in ¢halleged violation.

Claims for damages against the state, its agsrani its officers for actions performed in
their official capacities are barred under theeéhth Amendment, unless the state waives its
immunity. Kentucky v. Grahamt73 U.S. 159, 169 (198%ee also Will vMichigan Dep't of
State Police491 U.S. 58, 71 (1989) (neither a stateitwofficials acting in their official
capacities are persons under § 1983¢ction 1983 does not algate the states’ Eleventh
Amendment immunity from suitSee Quern v. Jordad40 U.S. 332, 344-45 (1979%ee also
Hafer v. Melg 502 U.S. 21, 30 (1991) (clarifying that Eleventh Amendment does not bar sy
against state officials sued in their indivitlaapacities, nor does it bauits for prospective
injunctive relief against state officialsesliin their official capacities).

“To state a § 1983 claim for violation ofetlequal Protection Clause, a plaintiff must
show that he was treated in a manner inconsistghtothers similarly situated, and that the
defendants acted with an intent or purposeisoriminate against the plaintiff based upon
membership in a protected clas3hornton v. City of St. Helend25 F.3d 1158, 1166-67 (9th
Cir. 2005) (internal quotations omitted). Mover, “the purpose of section 2900.5 is to ensu
that one held in pretrial custody on the basismgdroven criminal charges will not serve a long
overall period of confinement upon a subseqaenviction than another person who received
identical sentence but did mn&xffer preconviction custody.¥Yon Robinson v. Marshalb6 F.3d
249, 251 (9th Cir. 1995). Several courts hayected equal protection challenges to § 2900.5
and other statutes goving conduct creditsSee, e.g., Robinson v. Marsh&6 F.3d 249, 250-

51 (9th Cir. 1995) (rejecting equaidotection challenge to § 2900.Brown-Monroe v.

McDonald No. CV 10-5076-MWF (RNB), 2012 U.S. i LEXIS 175726, at *57-58 (C.D. Cal.

Sept. 10, 2012) (holding that § 4019 doesaft#nd the Equal Protection Clause).
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In addition, the court notes that plaintiff ynbe attempting to challenge a state court’s
ruling through this civil rights ain. However, federal courtack jurisdiction to review or
modify state court judgmentsSee Rooker v. Fidelity Trust Compa@g3 U.S. 413 (1923);
District of Columbia Court of Appeals v. Feldma®0 U.S. 462, 482 (1983). “[L]Jower federal
courts do not have jurisdiction teview a case litigated aneéaded in state court; only the
United States Supreme Court has jurisdittio correct state court judgment&sottfried v.
Medical Planning Serviced442 F.3d 326, 330 (6th Cirgert. denied525 U.S. 1041, 119 S.Ct.
592 (1998)see also Bianchi v. RylaarsdaB84 F.3d 895, 901 (9th Cir. 2003) (“Stated plainly
Rooker—Feldmabars any suit that seeks to disraptundo’ a prior sate-court judgment,
regardless of whether the state-court proceedingdstbothe federal-court plaintiff a full and fa
opportunity to litigate her claims.”).

V. Summary of Order

Accordingly, IT IS HEREBY ORDERED that:

1. Plaintiff's request to proceed in forma pauperis (ECF No. 2) is granted.

2. Plaintiff shall pay the stataty filing fee of $350. All pgments shall be collectec
in accordance with the notice to theli@ania Department of Corrections and
Rehabilitation filed conarrently herewith.

3. Plaintiff's request for oral argume(ECF No. 4) is denied as moot.

4. The complaint is dismissed with leave to amend within 30 days. The complg
must bear the docket number assigttethis case and be titled “Amended
Complaint.” Failure to comply with this order will result in dismissal of this
action for failure to prosecute. If plaintiff files an amended complaint stating
cognizable claim the court will proceadth service of process by the United

States Marshal.

Dated: August 18, 2016. %\

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE
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