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Attorneys for Postmaster General Megan L. Brennan
IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA
TONIA JOHNS, Case No.: 2:15-cv-01910-JAM-DB
Plaintiff, ORDER GRANTING POSTMASTER
GENERAL SUMMARY JUDGMENT
V.
MEGAN J. BRENNAN, POSTMASTER

GENERAL, UNITED STATES POSTAL
SERVICE,

Defendant.

The Postmaster General respektyfsubmits the following proposed order reflecting the Cour

ruling during the May 16, 2017 hearing that grarsechmary judgment to the Postmaster General orj

of Plaintiff’'s remaining claims. The Postmaster Gehgravided this order to Plaintiff's counsel for h¢

review. Plaintiff’'s counsel provetl extensive proposed edits, some of which the Postmaster Gene
incorporated. The Postmaster General then provided the revised order to Plaintiff’'s counsel, whd

indicated that she would not object to this version.
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The parties in this employment discriminatcase filed cross motions for summary judgment
Plaintiff Tonia Johns’ three clainier (1) failure to accommodate her disability resulting in construct
termination, (2) failure to engagre the interactive process togwide a reasonable accommodation for
her disability, and (3) interfereneath her right to medial leave under the Family and Medical Leavd
Act (the “FMLA”). After consideing the parties’ submissions ancgibarguments, the Court grants thg
Postmaster General’s summary judgment motrahdenies Johns’ sumnygudgment motion.

l. FACTUAL BACKGROUND

The record before the Court reveals the following facts. Where the parties submitted evidg
from which a jury could reach different conclusiotiig Court views the facts the light most favorable
to Plaintiff Johns.

A. Johns’ Employment with the Postal Service

Tonia Johns worked for the United States &dService from approximately December 2012 t
February 27, 2014. In February 2014, Johns wodsea Postmaster Relief (“PMR”) at the Amador
City Post Office. The Amador City Post Offitsea small office that, since 2012, has been open onlyj
four hours a day on weekdays. Johns worked aorenador City from approximately 12:25 p.m. to
4:45 p.m. Monday through Friday and Saturday 9 tort1:30 a.m. Her duties there included receivi
and sorting mail and distributing mail to Post Office lsaad to customers. Johns also picked up e
hours working at the Sutter CreBkst Office when mail volume there was high. She generally wor
for 10 to 15 hours per week at Sutter Creek, whesedgdtributed mail to Post Office boxes, a task
referred to as “boxing mail.”

B. Johns’ Initial Termination and FMLA leave

Johns broke her neck in a @cident on February 28, 2014. Hectors placed her completely
off work from February 28, 2014, to September 8, 2014, because of her broken neck.

On March 6, 2014, the computer system of thet&tGService’s centraked FMLA center made
an automated determination that Johns was ineligible for FMLA leave. Though Postal Service
employees did not realize it at the time, this deteation was incorrect. A glitch in the computer
system caused the incorrect deteiation based on a break in servihat Johns had when she switchg

from one Postal job to anotherapproximately October 2013. Thengputer's determination generate
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a March 6, 2014 letter to Johns tefjiher that she was not eligible feMLA leave. It also caused the
Postal Service’s leave management system (the ‘€Rdyistem) to indicate to Postmaster Debra Bak
that Johns’ FMLA leave had been disapproved.
On March 25, 2014, Johns mailed in an FMLA laggtion and her husband informed Postmas
Baker that Johns had submitted the applicatPostmaster Baker, who had learned from the
eRMS system that Johns’ FMLA leave had beenpgisased, conferred with ler Relations Specialist
Sukhdeep Singh about whether she could termimmdies] employment. He agreed that removal was
appropriate. On March 26, 2014, believing th&in¥ absence was not FMLA protected, Postmaste
Baker sent Johns a notice of termination for beingaiteble to work. The né day, after receiving thg
termination notice, Johns filed an EEO complaiigging discrimination for wrongful termination.
(Plaintiff's Undisputed Fact 15). Ehday after that, the Postal SessFMLA center sent Johns a lettel
stating that she was eligible for FMLA leave amdting her to submit medical documentation to seel
approval of such a leave. The FMLA center’s resalgow that it sent thédtter based on a call from
Johns informing them of her correct Postal Serviad siate, leading the centercorrect the computer
error based on Johns’ break in seev (King Decl. Ex. A).
After filing her EEO complaint, Jms had two conversations wiostal Service EEO Specialig
Trent Andrews in which he offered money to settledi@ms. (Plaintiff's Uhdisputed Fact 16). On
both calls, Johns refused the offers of monetarylugen and asked the Postérvice to reinstate her
to her job. (Plaintiff's Undisputed Fact 17). Trémdrews did not offer to rastate Johns and told hel
that her job “was not on the tablglPlaintiff's Undisputed Faci8). On approximately May 12, 2014,
Johns informed Andrews that she would be retaj@in attorney. (Plaintiff's Undisputed Fact 19).
After becoming aware that Johns had been FMligilde at the time oher termination, Postal
Service management rescinded her termination on May 16, 2014. Though the FMLA center had
received Johns’ FMLA medical documentation cegéfion in April 2014, it had been unable to proce
it because of Johns’ termination. t&f her reinstatement, the FMLa&nter processed the certification

and sent Johns a May 27, 2014 letter approvinddneir?2 weeks of FMLA leave from February 28,

! The Postmaster General objectedll the evidence in this paragraph as violating Federal R
of Evidence 408. The Court sustains that objection below.
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2014, to May 23, 2014.

C. The Interactive Process and Reasonable Accommodation

On June 3, 2014, Noah Rodriguez sent Johns a letter inviting her to meet with the Postal
Service’s District Reasonable Accommodation Coneaittt DRAC”). That lettemvited Johns to call
Rodriguez at the DRAC phone number with anystjo@s regarding theeasonable accommodation
process. Accompanying the letter was a brochureaaypd that process. The next day, Johns filled
out and returned a form confirmingrhaterest in the DRAC proces3wo weeks later, she filled out
and returned an Initial taractive Process Questiomaa In that June 201duestionnaire, Johns stated
that she was currently unable to work because obleelbrneck. Asked what she needed to enable hg
perform the full duties her job, shadicated that she needed an extamsf her medicaleave so that

she could heal. Johns also submitted a work stapgst to the Postal Service in which her doctor

Pr to

placed her off work from June 4, 2014 through July 13, 2014. Johns remained on unpaid leave during

this time.

In early July 2014, Rodriguez sent Johns a lattating her to participate in a phone meeting
with DRAC on July 22, 2014. A weeliter that letter, Rotljuez sent anothertter requesting that
Johns submit medical documentation in advanceeodtily 22 meeting. On July 22, Johns met with
DRAC by phone. She stated that she had medgadiatments scheduled in late July and early Augt
and that she would provide Podtlrse Mary Alice Gower withipdated medical information after
those appointments. Rodriguez séolins a July 22, 2014 letter reflectadbof this and instructing her
to contact Human Resources at the DRAC phomebeu with any questionsJohns subsequently
submitted work status reports to the Postal Semigéich her doctor placed her off work from July
28, 2014 through September 8, 2014. Johns resdan unpaid leave during this time.

Approximately six weeks afteéhe July DRAC meeting, on Seember 5, 2014, Rodriguez sent
Johns a letter inviting her to participate irodrer DRAC meeting on September 23, 2014, and askin
her to call the DRAC number to confirm. Geptember 9, 2014, Johns broke her ankle, resulting i
her doctor putting her completely off work thghumid-October 2014, and rasting her activities
(including allowing her to lift/cay/push/pull no more than 0 poundsom that date through late

November 2014. Johns remained on unpaid leave throughout that time.
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About a week before the September 23 scheddRAC meeting, Rodriguezent Johns a letter

referencing a phone message Johns left at the DRAC number indicating that she was not ready flor the

DRAC process at that time becawsesurgery. That letter told Johtscall the DRACWumber if she
would like to schedule a DRAC meagiin the future. Five days latdRodriguez sent Johns another
letter noting that, per her recent medical documentatienteturn to work dateppeared uncertain. In
light of this uncertaintythe letter informed Johns, the DRAC vaministratively closing her file. The|
letter went on to instruct her to call the DRAC n@nto schedule an appointmeishe wanted to meet

with DRAC to discuss @sonable accommodation upom heturn to duty.

Administratively closing a DRAC file meansathDRAC does not pursue the matter for a whil¢

pending receipt of further information from the@oyee indicating that there may be a reasonable
accommodation that would allow that employee tdgren the essential futions of her job. The
employee is free at any time to call the DRAC namdnd schedule an appointment with DRAC if sh
believes that conditions have daggd such that a new or diffetgeasonable accommodation is now
possible. When an employee does so, DRAC nveiglisher (by phone or in person) to determine
whether a new or different reasonable accommimadavould allow her tgerform the essential

functions of her job. Administrativeosure simply acknowledges that file is dormant for some time

Johns called the DRAC number on October2fl4, and spoke to the DRAC secretary, telling

her that Johns did not want DRAC to close her file. The DRAC secretaryciestriohns to continue

updating Nurse Gower with Johns’ medical inforrmati That same day, Johns called Nurse Gower,
who was on DRAC, to update her on Johns’ medical condition. In Johns’ October and/or Novem
2014 conversations with Nurse Gower, Johns talkédiltse Gower about the possibility of boxing m
at the Sutter Creek officé.(Johns Supp. Decl. 1 6). At that time, Johns was in a walking boot bec

she had broken her ankle. Johns told Nurse Gowéstie might need a small stool to rest her foot g

2 As the Court discussed at the hearing on thestéons, the Court notes that Johns did not st
that she requested this accommodation durim@céober and November 2014 conversations with
Nurse Gower either in her deposititestimony about conversations withrse Gower or in her origina
declaration to this Court, which describedrbobnversations. Though these omissions trouble the
Court, it nonetheless credits thsttmony in Johns’ Supplemental Daction, in which she describes
requesting the accommodation during the OctohdrNovember 2014 conversations, because the C
views the facts in the light most favorable thd® in granting the Postmaster General’s summary
judgment motion.
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while standing and a medical knee walker to moeei@d. Nurse Gower told Johns that these reque
did not seem unreasonable and that she wouldtipasson to DRAC. (Johns Supp. Decl. § 6). Nurs
Gower also told Johns that, as the OHNA (Occupati Health Nurse Administrator), she was not
responsible for job assignment@Minkler Decl. Ex. H (GoweNotes), Ex. V (Gower Depo. 73:15-
74:7)). In Johns’ November 2014 conversation withddusower, Johns also stated that she was ea|
to return to work under Sutter €k Postmaster Mary Fine, whawhns liked. Nurse Gower emailed
Johns’ updated medical information to Postmaskary Fine and Labor Rations Manager Tawnya
King and suggested a referral to DRAC. Postmdster informed DRAC that she had received
updated medical information from Johns. NeitB&AC nor anyone else from the Postal Service
contacted Johns about her propdbsiccommodation. During October and November 2014 (and up
through January 4, 2015), Johns remained on unpare J@and her doctors rasted her activities by
prohibiting her from twisting her teo/spine and allowing her tothi¢arry/push/pull no more than 0

pounds.

The evidence in the record before the Cehdws that boxing maihwvolves first moving tubs
and trays full of mail that weigh on average fribto 25 pounds to the box sections. In the Sutter
Creek Post Office, there are sigx sections with different numlseof boxes in each section and a
variety of box sizes. One of the largest box sestiacludes 180 boxes. The boxes go from eleven
inches off the ground to approximately seventy-owées from the ground. When boxing mail, the fi
step is to move a tub or tr&y the appropriate bosection. Then, one takes mail (letters, manila
envelopes, magazines, newspapansl smaller parcels weighing frame ounce up to 15 to 20 pound
from the trays and/or tubs and piitsito the Post Office box identéd in the address on the piece of
mail at whatever level the box resides. This rezpugonstant reaching, stooping, and turning to put
into the various boxes. Boxing maiko involves moving parcels tioe parcel lockers immediately
outside of the Post Office and returgiparcels that will not fit into thegarcel lockers back into the Pos
Office. The Sutter Creek Post Office receiadarge volume of parcels weighing up to 70 pounds.
Johns appeared to recognize this in an emaiétaloctor stating “my job geiires me to lift up to 70

pounds and is physically demanding.”
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On January 6, 2015, Johns left a voicemail for B@swer to discuss her possible return to
work and faxed Nurse Gower a doctor’s reportrietgtg Johns’ activities from January 5, 2015 throu
February 1, 2015. Johns remained on unpaid lgeeghout this time, during which her doctors
prohibited torso twisting and imposadLO-pound lifting restriction. Nse Gower did not return Johns
January 6, 2015 call or fax, but forwarded Johns’ upbiatedical information to Postmaster Fine and
Labor Relations Manager King and recommended that the matter be referred to DRAC. On Febr
23, 2015, Johns left Nurse Gower three voicemail ngessand Nurse Gower did not return Johns’
calls. On March 6, 2015, Johns faxed Nurse Gaveek status reportsowering February 2, 2015,
through April 26, 2015. Those reports prohibitedso twisting and imposed a 10-pound lifting

restriction. Nurse Gower did not respond thrig March 6, 2015 fax, but forwarded her updated

medical information to Postmaster Fine and Lid®elations Manager King and recommended that the

matter be referred to DRAC. Johns remained onidripave for this period up through April 3, 2015,

when she submitted a letter to thestab Service resigning from her pasit. In that letter, Johns stated

that she had not had contact with Nurse Gower for teegexeral months despite her repeated efforts.

She also said that she believedRlostal Service had no intentiondi$cussing her return to work or
considering her for any position within her medicalnesbns and that she felt forced to resign from
her position in hopes to gain employment elsewhere.

D. The Administrative Proceeding

In late June 2014, Johns filed a formal EE@aumistrative complaint. The Postal Service
initially accepted three issués investigation. Johns’ counddlen wrote two August 2014 letters
requesting to amend Johns’ administrative compld@dunsel’s second letter alasked that the Postal
Service inform her as soon as possible if the Postalcgechose not to revighe issue list “so that Ms.
Johns may submit a separate and timely complairihése items.” The Postal Service then amende
the list of issues accepted for investigation tude four specific issues. Those issues were
discrimination based on Physical Disability (KMgdSenetic Information (Blood disorder), and
Retaliation (unspecified) when:

1. On or about February 20, 2014, Johns was tawedl to return to wik after an absence

despite having medical clearance;
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2. On March 27, 2014, Johns was issued a Notice of Removal,
3. On or about February 15, and 27, 2014, JeWassnot paid for hours that she worked,

and;

4, On an unspecified date, the Postmasteramerly disclosed Johns’ medical informatiom

to another employee.

Two months after her resignatialghns responded to Postahee interrogatories in the
administrative proceeding specifically asking her toiifgall the claims she tended to raise in the
administrative case. The first@mrogatory listed clans the Postal Service understood Johns was
pursuing (relating to a February 20, 2014 absehebruary 15 and 27, 2014 hours worked, an alleg¢g
medical information disclosure March 27, 2014 Notice of Removahdthe filling of Johns’ position
after the March 2014 removahd asked if she was pursuing anyens. The next interrogatory asked
her to identify each other claim she intended to raisee EEO case. Johns identified three addition
claims concerning incidents in January antrbary 2014. Though this response post-dated her

resignation by two months, Johns said nothing abeuipril 2015 resignation and nothing about an

alleged constructive dischargdohns provided these discoverypasses while represented by counsel.

Johns’ June 2015 discovery respandil assert elsewhere in teagsponses that Johns could
have returned to work on October 12, 2014. Becautassertion, a Postaervice attorney asked
DRAC to meet to review Johnsedical restrictions during @aber 2014 through her April 3, 2015
resignation and to determine whether it coukhitfy a reasonable accomation that would have
allowed Johns to perform the essential functionsesfijob during that time. On June 16, 2015, DRAC
met and determined that there were no seelsonable accommodations because of the limitations
imposed by Johns’ doctors, especially the prolmbibn any torso/spine twisg and the first 0-pound
and then 10-pound lifting restrictions.

. ANALYSIS

“The court shall grant summary judgment if thevant shows that there is no genuine dispute
to any material fact and the movant is entitledutigment as a matter of law.” Fed. R. Civ. P. 56(a).
Initially, the moving party must proge evidence demonstrating thesabce of any genuine dispute of
material fact.See Celotex Corp. v. Catredi/7 U.S. 317, 323-24 (1986). Therden then shifts to the
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opposing party to establisa genuine disputeSee Matsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U.S. 574, 586 (1986). In opposing summary judgntieatparty cannot relgn allegations in its
pleadings but instead must tender evidence in the dbradffidavits and/or dter admissible evidence.
SeeFed. R. Civ. P. 56(cMatsushita475 U.S. at 586 n.11 (1986). The opposing party must also
demonstrate that a disputed fact is material,ithmaakes a difference in the outcome of the casee
Anderson v. Liberty Lobby, In&t77 U.S. 242, 248 (1986). And the partust show that the dispute iS
genuine, that a reasonabletrof fact could return a verdict in its favobee Wool v. Tandem
Computers, In¢.818 F.2d 1433, 1436 (9th Cir. 1987).

A. Constructive Discharge

1. Failure to Exhaust Administrative Remedies
In order to bring Rehabilitation Act claims agaditise Postal Service, Johns first had to exhau
her administrative remedie®oyd v. U.S. Postal Servicé52 F.2d 410, 412-13 (9th Cir. 1985). She
failed to do so regarding her claim of construetiischarge because she brought no such claim duri

the administrative proceeding and the Court holds #sa& matter of law, her constructive discharge

claim is not like or reasonably related to her adstiative discrimination claim. Johns’ administrative

claim did not allege a discriminatopattern or practice but complaith of specific conduct in early
2014.

As amended by her counsel, Johns’ adminiseatvmplaint made claims regarding allegedly
discriminatory actions in early 2014 relating to hod disease and broken neck. And Johns’ June
2015 administrative discovery responses, which gastd her resignation, diptly identified her
claims as involving alleged disamination in early 2014. Johns gawve indication in tle administrative
proceeding that she viewed her resignation mae ¢ghyear after the alleged discrimination as an
adverse action constituting a constructive dischaiigns failure to raise comsictive discharge as an
issue for administrative consi@eion and investigation constitutes a failure to exhaust her
administrative remedies for a constructive discharge cl&ee Ong v. Clelan®42 F.2d 316 (9th Cir.
1981).

The Ninth Circuit’s decision i@ngis squarely on point, withatts that mirror those here. In

Ong the plaintiff took disabilityretirement in the middle of h@engoing EEOC proceedings. 642 F.2d
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317-18. Once the EEOC proceedings concluded, shiedfimnstructive discharge claim in coud.

The Ninth Circuit held that sheikad to exhaust her administrativemedies because her EEOC charge

included no facts about a constiive discharge claim, she had not amended her EEOC charge to
include such facts, she did rmiherwise administratively raigkbe issue, and the EEOC had not
investigated it.Id. at 319-20. The same iz here. And here, as@ng Johns’ failure to raise the
constructive termination issue subverts thikcpes animating the exhaustion requiremelok. at 320.
Administrative exhaustion gives the agency an opjast to consider an issubefore a lawsuit begins,
develops an administrative record, “encourage[s] informal conciliation,” and avoids unnecessary
court suits.ld.; see also Jones v. Gates Coigo. C98-73 MIM, 1999 WL 33656873, at *7, *10 (N.D
lowa Aug. 26, 1999) (holding that, because himiadstrative complaint made no mention of
constructive discharge so thaetissue was never “investigated sabjected to conciliation,” the
plaintiff failed to exhaust a cotractive discharge claim).

Counsel represented Johns during the administrative proceedings, and Johns had every
opportunity to amend her complaimtdato identify claims she wishéd pursue. Nonetheless, Johns

failed to allege constructive disarge or to identify her resigian as the basis for any of her

administrative claims — including whelirectly asked to identify her clais shortly after her resignation.

That failure deprived the P@dtService of an opportunity exddress and resolve during the
administrative process her conceraegarding allegedly intolerable discriminatory working conditions
forcing her to resign. Because Joliis not administratively exhaulser constructive dcharge claim,
she cannot pursue that claim in couBbyd 752 F.2d at 412-13.

Johns argues that her constructiv&harge claim is “part of thdisability claim included in her
EEOC charge” but the evidence demonstrates otherwisd.Johns offers no explanation as to why,
this was so, she failed to mention constructive digghavhen asked to identifyer claims. Instead, she
relies on general statements in Mil@ircuit cases allowing courts ¢onstrue EEO pleadings liberally.
But none of those cases involve a pldf’'s clear failure to identify a @im when asked to do so directl
just shortly after the incident atsue. Johns essentially asks thagi€to ignore her wéied discovery
response and find that her claimaginstructive discharge in April 201%“related” to her early 2014

allegations. It is not.
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Johns cites t®Viederholdfor support. But irWiederholdthe employee, suffering from a painfy
foot condition, alleged on her EEOQake questionnaire thaer employer intentionally scheduled he
for tasks that were hard on her feds if trying to cause her miserWiederhold v. Sears, Roebuck an
Co,, 888 F.Supp.2d 1065, 1087 (D. Or. 2012). She also dlkbge the employer had “backed her intg
corner” and “made her lose the income aretlical her family needs to surviveld. These allegations,
combined with the EEOC investigator knowing abad addressing Wiederhold’s resignation, led th
district court to conclude th#étte EEOC was on notice regardingatierhold’s claim that her employer
forced her to resignld. at 1087-88. Here, Johns made no saltdgations regarding deliberate,
discriminatory hostility leading to her resignationd, two months after her resignation, she descril
her claims as involving discretetadn early 2014. Johns also cii&ederholdoecause it distinguished
Ongand analogized tB.K.B. v. Maui Police Dept276 F.3d 1091 (9th Cir. 2002) (as amended Feb.
2002). Wiederholdeasoned that the plaintiff was more similarly situated t@tKeB. plaintiff than the
Ongplaintiff because in botWiederholdandB.K.B.it was the agency, and not the plaintiff, who had
omitted the constructive discharge claim. 888ipB2d at 1087-88. Here, it was Johns, and not thg
agency, that omitted a constructive dischargencfeom the administrative proceeding. The Court
therefore concludes that Johes'se is much more analogouging thanB.K.B.

Johns also relies on her April 206ésignation letter as allegingmstructive discharge because
that letter stated that Johns fieltced to resign. But use of the rdd'forced” did not provide notice to
the Postal Service that Johns soughtursue a construcewdischarge claim in h@dministrative case.
And the Postal Service did not understand Johngymasion letter as making a constructive dischargg
claim. The Postal Service attey’s letter to Johns’ counsegarding DRAC’s June 2015 meeting
made this clear. It addressed Jomasignation letter as a claim thattRostal Service had not returne
Johns to work that fell within her mediaaistrictions from October 2014 through her April 2015
resignation. Like Johns’ administize discovery responses, the PoSatvice attorneg letter said
nothing about intolerably hostile and discriminatoonditions allegedly f@ing Johns to resign.

During oral argument, Johns relied on Bemirezcase, cited only in passing in her opposition
and reply brief. In that case, the plaintiff's admtrative complaint merdgned only a 1974 layoff, but

his judicial complaint inelded 1974 and 1975 layoffs. Ramirez the Ninth Circuit held that the 1975
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layoff was a new act of alleged discrimination that oeably related to the plaintiff’'s original charge.
Ramirez v. National Distérs and Chemical Corp586 F.2d 1315, 1320-21 (9th Cir. 1978). This wa
because, in the original charge, the plaintiff hibead a continuing pattern and practice of disparate|
treatment. Johns made no such alliegain her administrative complaint.

Because Johns failed to exhaust her adminiseraéiinedies with regard to a constructive
discharge claim, she cannot pursue such a claim in.cbbe Postmaster Genkiatherefore entitled to)
summary judgment on that claim.

2. Substantive Constructive Discharge Requirements

Johns constructive discharge claim also fails beeahe has not provided evidence sufficient
prove such a claim. The Ninth Circuit has “&e bar high for a claim afonstructive discharge
because federal antidiscrimination policies are bete/ed when the emplee and employer attack
discrimination within their existig employment relationship, rathttian when the employee walks
away and then later litigates whether his employment situation was intolerBlolarid v. Chertoff494
F.3d 1174, 1184 (9th Cir. 2007). Poland held that the plaintiff had failed to establish constructive
discharge — as a matter of law — where he baseddms on a reassignment to another office resultin
in separation from his family areddemotion to a nonsupervisory positidd. This is because
constructive discharge only “occurs when thekigg conditions deteorate, as a result of
discrimination, to the point thateli become sufficientlgxtraordinary and egregious to overcome thg
normal motivation of a competent, diligent, aerdsonable employee to remain on the job to earn a
livelihood and to serve &ior her employer.'ld. (quotingBrooks v. City of San Mate@29 F.3d 917,
930 (9th Cir. 2000)).

Johns fails to meet the Ninth Qui€s high bar for constructive sicharge, which requires her to
prove that discrimination rendered her working coodgisufficiently extraondary and egregious that
they became objectively intolerablBoland v. Chertoff494 F.3d 1174, 1184 (9th Cir. 2007). Johns
argues that she experienced “more than a yedisofiminatory treatment” but the Court finds no
evidence indicating that any inciateshe identifies actually involdediscrimination. The evidence
establishes that a computer glitthused the initial denial oblins’ FMLA leave in early 2014. That

computer error also lead to Johmstial termination. Johns produced evidence thatither of these

[PROPOSED] ORDER GRANTING POSTMBVER GENERAL SUMMARY JUDGMENT
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events involved discrimination. For this reason, laachuse they occurred in early 2014, these events

do not support Johns’ claim that a work environment rendered hostile by discrimination forced he|
resign in April 2015.

Johns argues that the Postal Ssrwithheld her FMLA leave an@fused to reinstate her durin
April and May 2014 administrative settlement distass with EEO Specialist Trent Andrews becaus
Andrews offered Johns only money to settle her claifif®e Postmaster General objects to this as ar
attempt to use settlement discussions as substavidence of discriminatiom violation of Federal
Rule of Evidence 408. Johns responds that théeece is relevant and s@nstrates the Postal
Service’s alleged intention to deny Johns FMleAve and any accommodations for her disability. Af
the same time, Johns claims that the evidenceruesolate Rule 408 because she is not submitting
to prove the validity of her claimBut by conceding her attempt toeusettlement negotiations to prove
discriminatory intent, Johns necessarily concedatssiich evidence falls within Rule 408’s prohibitiof
During oral argument, Johns’ counsel citaaksv case for the first time on this issdesephs v.
PacBell,443 F.3d 1050 (9th Cir. 2006). As the Courtaabtiuring that hearing, making new argumerj
in this fashion is unfaito the other side. The Court nonetheless observeddbephss distinguishable
because Johns, as she stated in her Unéidptacts Nos. 15 and 16, filed a March 27, 2014 EEO
complaint alleging discrimination for wrongful termination prior to her settlet discussions with
Trent Andrews. Because she had filed a complaimd,she was negotiating a @otial settlement of the
issue, there was a disputed claim at that timee Gbwrt sustains the Postster General's objection to
this evidence of settlement discussions and strikes the evitlence.

Johns’ constructive discharge claim therefagsts on the Postal Service’s failure to

communicate with her during the lasbnths of her employment. Whileis failure to respond to Johns

is regrettable, the Court finds thats not sufficient to support aazim of constructivelischarge because

there is no indication of any disgrinatory intent behind the Postérvice’s failure to respond. The

% The Court also notes that, even if Johns coeligon evidence that the Postal Service offere
her only money and not reinstatement to her pwsduring April and May 2014 settlement discussiol
that evidence does not show that/one discriminated against her. After settlement discussions
concluded, the Postal Service gave Johns 12 wedKglloA leave and reinstatelger to her job — with
no strings attached. Johns failseet@lain how this sequee of events demonstrates discriminatory
intent.

[PROPOSED] ORDER GRANTING POSTMBVER GENERAL SUMMARY JUDGMENT
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Court also notes that Johns had not been wordkimong the 13 months prior to her resignation. And
Johns did not counter the Postal Service’s point that Johns was not experiencing a work environ
all in early 2015 because she was on unpaid lebwvaddition, Johns told Nurse Gower that Johns
anticipated a good working environment upon harrrebecause she was eager to work under
Postmaster Mary Fine, whom she liked. All of tteaders Johns constructive discharge claim deficig
as a matter of law.

Johns argues that Postal Service deniedheereasonable accommodetiof continuing her
unpaid leave by constructively discharging her. &lgeies that the Postalr8ee’s evidence that it
would have continued to give her unpaid leave iscredible because Nurse Gower stated in internal
correspondence that Johns’ non-FMLA absence cousaibject to corrective acin, and several Postal
employees stated in depositithrat a non-FMLA protected abssnmay subject an employee to
corrective action. We find that Johns is reading too much into these statements that simply ackn
the nature of FMLA protection.

Johns initially cited to th&atterwhiteandKentcases to support her constructive discharge
claim, but neither supports her arguments here&atterwhite the court upheld the district court’s
determination that work conditiomgere intolerably discriminatory where the employer denied plaint
promotions because of his race, humiliated him by forcing him to train white workers who receive
those promotions, relegated him to performing lang@unts of dull work, and subjected him to a wot
environment that inalded racial insultsSatterwhite v. Smiflv44 F.2d 1380, 1381-83 (9th Cir. 1984),
Similarly, the district court ilkKentfound intolerably discriminatory working conditions where the
plaintiff endured “taunting by her co-workevgho ridiculed her because of her handicap,”
“inappropriate discipline by her supésor, including being forced tstand by a wall, being subjected t
lectures which continued over several hours, amtbeiticized” for behavior resulting from her
handicap.Kent v. Derwinski790 F. Supp. 1032, 1040-41 (E.D. Was@1)9 And these discriminatory
conditions persisted for aintiff Kent despite her repeated etfto remedy the situation with her
supervisor, a mental healtbunselor, her vocational counseland a union representativiel. Here, a
corrected computer error a year before and unmetl phone calls on two dalysearly 2015 bear no

resemblance to the ongoing, hostile, and discriminat@nk environments thatistified constructive

[PROPOSED] ORDER GRANTING POSTMBVER GENERAL SUMMARY JUDGMENT
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discharge findings iKentandSatterwhite

Johns later citeBraper, Dayton SanchezandFord in an attempt to bolster her constructive
discharge claim. Again, these casi® not help her. Draper’s congttive discharge claim rested on g
course of humiliating sexual remarks and unfavoraldek assignments, culminating in derisive and
mocking laughter meeting her harassment complabtaper v. Coeur Rochestet47 F.3d 1104,
1105-06 (9th Cir. 1998). No such harsh treatment occurred heBaytan,applying California not
federal constructive discharge law, the empbgasked more than seven times for a specific
accommodation (a sedentary job with no walkiagdl was consistently rebuffed, leading her to
conclude that furthezfforts were futile.Dayton v. Sears Roebuy@015 WL 224775 at *2-3, *5, *12-13
(E.D. Cal. Jan. 14, 2015). Here, the Postal $ersent Johns information regarding reasonable
accommodations, sent her numerous letters, met with her by phone to identify possible accommq
and gave her 10 months of ongoing leave to heal Fennjuries after her FMLA leave expired. And
Johns concedes that no reasonable accommodsdkienthan the ongoing unpaid leave the Postal
Service granted her would have enabled her to petti@mpb as PMR at Amador City up through Ap
3, 2015. Unlike irDayton the Postal Service thoroughly and cotireassessed avable reasonable

accommodationsSancheanvolved a police officer who sufferedpay decrease thablated his due

datic

process rightsSanchez v. Santa Ar@l5 F.2d 424, 426 (1990). The court held that two discriminatory

decreases in pay, combined with the employezatguly rebuffing the employee’s attempts to invoks
the grievance procedure to addrédsem, created a sufficiently intolerable environment to support
constructive dischargdd. at 431. Here, Johns sufégl no discrimination and no adverse acts like th
decreases in pay and deroélgrievance rights i®anchez And finally, Ford affirmed constructive
discharge findings for two employees. The empl@geused the first employee of conspiring to
institute a Department of Labor complaint, threateiegkt even with her, and told her he did not wa
her to work for him anymore. The employer thes&td the second employedtwserious bodily harm,
and his son threatened and pushed the employee amtittadgeve him adequate woinstructions in the
two weeks that followedFord v. Alfarq 785 F.2d 835, 841-42 (9th Cir. 1986). These employees fg
hostility and threats that in no waysemble Johns’ unreturned phone calls.

Johns argues that Nurse Gower’s failure tmcwnicate with her compelled Johns to resign.

[PROPOSED] ORDER GRANTING POSTMBVER GENERAL SUMMARY JUDGMENT
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But Johns had other options to address this congation problem, which meanisat it did not compel
her to resign. For example, Johns could have cHie@®RAC number provided to her — in writing — @
seven different occasions as the number to call with reasonable accommodation questions. Johi
testified in deposition that sheddnot consider calling hDRAC number beforeesigning “because of
my mindset.” Her decision simply to resign insteadhaking efforts to commuaoate with others at the
Postal Service was just that — her decision beacafuser mindset. “An employee who quits without
giving [her] employer a reasonable chance to work out a problem has not been constructively
discharged.”Poland 494 F.3d at 1185 (quotingdwell v. Meyer’'s Bakerige$nc., 93 F.3d 490, 494 (8t}
Cir. 1996));Jones 1999 WL 33656873, at *10 (same).

n

\S

—J

Because Johns has not provided evidence that could establish a working environment rengderec

objectively intolerable by discrimitian, her constructive discharge claim fails as a matter of law. H
this reason also, the Postmaster Generaltideshto summary judgment on Johns’ constructive

discharge claim.

B. Failure to Accommodate by Engagingn the Interactive Process

Johns’ remaining Rehabilitation Act claim allegesttthe Postal Serviceikad to engage in the

interactive process to find a reasonable accomnmuédr her disability. But the undisputed evidence

demonstrates that the Postahiee interacted witllohns and granted her the only reasonable
accommodation available during late 2014 throughApeil 2015 resignation — ongoing leave to allow
her to heal.

An employer discriminates against a qualified wdiial with a disabilitywho is an employee by
not making an available reasonable accommodatiaess the employer can demonstrate that the
proposed accommodation would impose an undueshgren the employer’s business operation.
Zivkovic v. S. Cal. Edison CA&02 F.3d 1080, 1089 (9th Cir. 2002). Once an employee requests a
accommodation, the employer must engage in areictige process with the employee to determine {
appropriate reasonable accommodation. Thosgss requires commuaition and good faith
exploration of possible accommadubms. The employer and the emypée must communicate directly
and exchange essential information. Neighde can delay or obstruct the procelss.

Employers who fail to engage the interactive process imgd faith face liability for the

[PROPOSED] ORDER GRANTING POSTMBVER GENERAL SUMMARY JUDGMENT
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remedies imposed by the statute if a reasonablenamodation would have been possible. 302 F.3d
1088-89. “The employee bears the burden ofipig the existence @&pecific reasonable
accommodations that the erapér failed to provide.”ld. at 1088;see also Sharpe v. Hendersbdlo.
CV-00-71-ST, 2001 WL 34039485 at *15-16 (D. Or. Ad, 2001) (granting summary judgment to
employer that “clearly failed to enga in any interactive process” wiglaintiff could not identify an
available reasonable accommodatiaat tine employer could have Wit not provide). Johns cannot
satisfy her burden here because the Postalcggovovided the reasonable accommodation — ongoing
unpaid leave — that she concedes would have allowed neturn to work absent her resignation.
Johns points to general statements regardingAhdnA protected absences to argue that the
Postal Service did not accommodhér. Several Postal employeestst (in internal correspondence
at deposition — not to Johns) that a non-FMLA protected absence may subject an employee to cq
action. These statements simply acknowledges theenatérMLA protection. The whole point of the
FMLA is to protect employees on medical leavanircorrective action durg the 12 weeks of unpaid
leave that the statute affords them. Employeasidvneed no such protection if an employee could

never be subject to discipline for work absencestan medical reasonBlere, the Postal Service

gave Johns more than 10 months of non-FMLAguted, ongoing leave to accommodate her injuries

And the evidence before the Court demonstridiasJohns’ unpaid leave would have continue)
and allowed her to return to work if she had ciodsen to resign in April 2015. Though she received
unpaid leave from late May 2014 through her AR@L5 resignation, Johns argues that the Postal
Service did not tell her it hadamnted her unpaid leave. But Jolknew she was on unpaid leave and
that she had asked for that exiensof her medical leave as a reaable accommodation in her Initial
Interactive Process Questionnaire. She providesason she had to believe that her ongoing leave
would end except for her rescinded March 2014 teation, and she fails texplain why that would
justify such a belief. Johnsqarides no evidence that anyone a Bostal Service ever actually
considered ending her reasbleaaccommodation leave.

Johns also argues that DRAC should hagewised unpaid leavethe June 2015 DRAC
meeting. But the only purpose of that meetirap to consider Johns’ allegation (made during the

administrative proceeding after hesignation) that she could havéumed to work between October

[PROPOSED] ORDER GRANTING POSTMBVER GENERAL SUMMARY JUDGMENT
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2014 and April 3, 2015. Because of this allegation,sidP&ervice attorney asked DRAC to meet to
review Johns’ medical restrictions and deteemivhether a reasonable accommodation existed that

would have allowed Johns to perform the esskhtirections of her job teveen October 2014 and her

April 2015 resignation. DRAC met on June 16, 2015tHat purpose and determined that there werg

no such reasonable accommodations because lfitegions imposed by Johns’ doctors, especially
the prohibition on any torso/spimeisting and the first 0-pound atiden 10-pound lifting restrictions.
DRAC did not consider unpaid leave as a oeable accommodation because Johns was already on
unpaid leave between October 2014 and April 281idbthe meeting was to determine whether a
reasonable accommodation could havevadld Johns to work during that time.

Though Johns identified only unpaid leave asaalable reasonabccommodation in her
summary judgment motion, her opposition anuyeroposed another potential reasonable
accommodation. In that brief, Johns asserted tleahat proposed to Nurse Gower that Johns box n
at the Sutter Creek Post Officatlivassistive devices and anotiperson moving trays for her. The
Postal Service should have actedthis proposal, Johns argued, alhoMaed Johns to box mail at Sutte
Creek starting in January 2015. But the evidenceodstrates that Johns cdulot have boxed mail at
Sutter Creek between January 20h8 early April 2015 because ofetinestrictions imposed by her
doctors.

An employer is not required to provide tleasonable accommodation that an employee requ
or prefers, but need only provide some reasonable accommodaivovic 302 F.3d at 1089. And
here, the doctor-imposed ten-podifiihg restriction and torso-twisg prohibition prevented Johns
from performing the essential funmtis of boxing mail at Sutter Creekd?®ffice. This task involves
moving trays and tubs of mail weighing 102 pounds, moving parcels weighing up to 70 pounds
within the Post Office and outside to parcel lockarg] putting mail into larggroups of Post Office
boxes that require twisting to rdathe various boxes. In her sugplental declaration, Johns argues
that she could have boxed mail at Sutter Cresknfieone else had moved trays of mail weighing mo
than 10 pounds near the boxes and if she could haveaustedl or medical knee walker to assist her.
But, in addition to ignoring the need to moveqeds and pieces of mail wging over 10 pounds, John

ignores her doctors’ complete prohibition on twistivey torso. A person cannot distribute mail into

[PROPOSED] ORDER GRANTING POSTMBVER GENERAL SUMMARY JUDGMENT
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walls of Post Office boxes that range from elevesegenty-one inches from the ground without turni
her torsd® Johns’ proposed accommodation of allowing Johns to box mail at Sutter Creek from Ja
2015 to early April 2015 was therefanet available or reasonable.

Johns cite€ripe v. City of San Joder the proposition that wrigh job descriptions are not
conclusive regarding the essahfunctions of a job. BuEripe acknowledges that an employer’s

judgment regarding a job’s essenfiahctions and written job desctipns serve as evidence regarding

ng

Anuar

essential functionsCripe v. City of San Jos@61 F.3d 877, 887 (9th Cir. 2001). Here, the Postmaster

General has produced written job dgsttons and as well as testimonygeeding essential job functions.

And Johns has offered no evidence of alternatbgemtial job functions. EhPostmaster General’s
evidence therefore estaltless those functions.

Johns also citeBarnett v. U.S. Aifor the proposition that aamployer cannot prevail at
summary judgment on an interactive process claiimeife is a dispute as to the employer’s good faitlj
engagement in the process. Tigigncorrect. As the court lBharpeobserved in analyzinBarnett
“unless a reasonable accommodatimuld have been possiblegthreakdown of the interactive
process would be academic.” 2001 WL 34039485 at *14 (qubtamgen v. Hendersp233 F.3d 521,
523 (7th Cir. 2000)).

Here, the Court concludes thaetRostal Service did engageti interactive process in good
faith through a series of letters and discussitmsugh communication brokiwn in early 2015 when
Nurse Gower failed respond to medical updates orrreliohns’ phone calls. As a result of the good
faith interactive process that did occur, the 8dService provided theeasonable accommodation of
ongoing unpaid leave that Johns reqee®nd that she concedes wolidve allowed her to return to
work absent her resignation. Even if the Countente find a dispute abbgood faith based on Nurse
Gower failing to reach out to Johns in early 20186,Plostmaster General wdstill be entitled to

summary judgment, because Johns fadled to produce evidence demwwasng an available reasonabl

* The Postmaster General also provided evideshowing that allowindohns to box mail at the
Sutter Creek Post Office in [a2©14 and early 2015 would have vi@dtthe union contract then in
place at Sutter Creek. The Court finds it unnecgdsaeach that issue because the undisputed
evidence establishes that Johns could not havedboad at Sutter Creek dug that time because of
the restrictions imposed by her doctors.

[PROPOSED] ORDER GRANTING POSTMBVER GENERAL SUMMARY JUDGMENT
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accommodation that the Postal Service did notide to Johns prior to her resignation.

C. EMLA Interference

The parties agree that Johns received thedegks/of FMLA leave to which she was entitled,
and that the Postal Service reatst her to her job before the W23, 2014 expiration of that leave.
The only damages Johns claimed for her FMLA cause of action in her verified, federal-court
interrogatory responses were diopal distress damages. Becatis2eFMLA does not allow recovery
for emotional distress damages, Johns’ claim fa&ksrell v. Tri-Cnty. Metro. Transp. Dist530 F.3d
1023, 1025 (9th Cir. 20083ge alsdragsdale v. Wolverine World Wide, 835 U.S. 81, 89 (2002)
(describing the FMLA's “comprehensive remediachanism” and noting that, even if a plaintiff
proves an FMLA violation, the FMLA “provides nolief unless the employee has been prejudiced b
the violation”);Harrell v. U.S. Postal Servicd45 F.3d 913, 928-29 (7th Cir. 2006) (affirming grant g
summary judgment for employer where plaintiff was not entitled to any damages for an FMLA
violation).

Johns argued in her opposition and reply that saks@sseeking equitable relief, citing to her

administrative proceeding discovery responses. But discovery closed long ago, and Johns cann(

alter the damages she is seeking. Her federal-court discovery response binds her. And Johns’ &

proceeding discovery responses simply statestiatvas seeking in that proceeding any damages

permitted for denial of her FMLA leave. The FMIpkovides equitable relief (reinstatement or front

=<
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pay in place of it) for a failure to reinstate an eoypk after an FMLA leave. The parties agree that the

Postal Service reinstated Riaif to her job on May 16, 2014. And an employee whose medical

condition prevents her from returning to work at the end of an FMLA leave suffers no compensable

harm from a failure to reinstate in any caSee Santrizos v. EvergreEaderal Savings and LoaNo.
06-886-PA, 2007 WL 3544211 at *5-6 (D. Or. Nov. 14, 20@ranting summary judgment to employ
where employee was unable to return to worthatend of the FMLAeave period and so not
prejudiced by FMLA violations).The Court therefore grants thesBoaster General summary judgme

on this claim.
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II. CONCLUSION

For these reasons, the Court grants the Pesém&eneral’s summary judgment motion and
denies Johns’ summary judgment motion. The Couetts the Clerk of the Court to enter judgment

the Postmaster General.

IT IS SO ORDERED.

DATED: May 26, 2017
/s/ John A. Mendez
HON. JOHN A. MENDEZ
UNITED STATESDISTRICT COURT JUDGE

Respectfully submitted,

PHILLIP A. TALBERT
United States Attorney

Dated: May 26, 2017 By: /s/ Victoria L. Boesch
VICTORIA L. BOESCH
Assistant United States Attorney
Attorneys for Postmaster General
Megan L. Brennan
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