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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JOHNNY LEE SLOAN, JR., No. 2:15-cv-1921 MCE AC
12 Plaintiff,
13 V. ORDER AND FINDINGS AND

RECOMMENDATIONS
14 | COMMISSIONER OF THE
15 | AND REHABILITATION, ot al,
16 Defendants.
17
18 Plaintiff, a state prisoner proceeding proseeks relief pursuant to 42 U.S.C. § 1983.
19 | Plaintiff's second amended complaint is now betbeecourt. ECF No. 41. This proceeding was
20 | referred to this court by Local RuB®2 pursuant to 28 U.S.C. § 636(b)(1).
21 | . Procedural History
22 Plaintiff filed his original complaint on September 5, 26Hgging that he was subjectgd
23 | to retaliation for pursuing grievances, interfaremvith his access to the courts, and possibly
24 | deliberate indifference. ECF No. 1 at 3-21. Afikintiff was denied leave to proceed in forma
25 | pauperis and paid the filing fee (ECF No. 19§ tlourt screened his complaint and dismissed|it
26 | with leave to amend because he failed to nzakeallegations againsttleer of the two named
27
1 Since plaintiff is a prisoner proceeding protseis afforded the benefit of the prison mailbok
28 || rule. Houston v. Lack, 487 U.S. 266, 276 (1988).
1
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defendants and instead made allegations agaimsinber of largely udentified correctional
officers who had not been idenéifl as defendants, (ECF No.&12-3, 6). In screening the
complaint, the court advised plaintiff of theyéd standards governing claims of impaired acce
to the courts, retaliation, and dedilate indifference, and also askd him of the requirements fg
proper joinder._ld. at 5-6.

After receiving an extension eime (ECF No. 24), plaintiff filed a motion for leave to
exceed the page limit (ECF No. 25), along with a proposed first amended complaint (ECF
26). The court explained that the referencegedamit did not apply, buthat plaintiff must
adhere to the short, plain statement standatdy Rule 8 of the Federal Rules of Civil
Procedure. ECF No. 27 at 1. The court tfeemd that plaintiff's proposed ninety-two page
complaint did not meet the Rule 8 standard aatllle had not justified its excessive length. |
at 2-3. As aresult, the cautenied plaintiff's motion, stick the proposed first amended
complaint from the docket, and gave pldirtthe opportunity to file a new first amended

complaint. _Id. at 3. In doing so, the court aatkthat plaintiff comply with Federal Rule of
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Civil Procedure 8's short, plain statement stadadand advised him regarding the legal standards

for proper joinder, as well asdlpossibility of dismissal if hiailed to comply with the court’s
order. _Id. at 2. Plaintiff waspecifically advised that he shdutot provide lengthy explanation
of the facts and circumstanceseaich grievance related tonaithistrative exhaustion of his
claims, and should instead eitls¢ate that the claims werghausted or, if they were not
exhausted, provide only a brief@anation as to why not (i.efficers refused to accept his
appeals)._ld. at 2-3.

Plaintiff next filed a motion for a thirty-dagxtension of time (ECF No. 28), which the
court granted (ECF No. 29). The court also atpe why plaintiff's firs amended complaint wa
stricken; reiterated the legal standards for joirade the short, plain statement requirement; &
reminded plaintiff that he should not expl#ire details of each grievance. Id.

After receiving the extension of time and reder to keep the complaint short and plai

plaintiff filed a new first amended complainECF No. 30. The court dismissed the complaing

because it was 121 pages—even longer thapitbposed amended complaint that had been
2
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dismissed due to its excessive length. ECF3aat 2. The court nadethat plaintiff had

“‘completely disregarded the court’s directive thatcomply with Rule 8" and gave him one las

opportunity to file an amended complaint that complied with theique\orders._Id. In granting

leave to amend, the court limited plaintiff sxi@mended complaint to twenty-five pages,
warning him that “[e]xceeding the page limit..[would] result in a recommendation that this
action be dismissed for failure to comply witk@urt order.” _Id. Plaintiff was also provided
specific and detailed instructions regardamgnpliance with the short, plain statement
requirement._Id. In addition, the court repedtedinstructions regardinoinder and descriptio
of grievances that had been providea@linprevious ordes. 1d. at 2-3.

In response to this, plaintiff filed a motion fiaconsideration. ECF No. 32. The Distri
Judge denied plaintiff's motion f@econsideration and ordered tifgtlaintiff filed an amended
complaint, it must comply with the shortapt statement requirement and be no longer than
twenty-five pages. ECF No. 35. Plaintiff thi#ed a “motion for leave to file a motion for
reconsideration to objection” (ECF No. 3Which was construed as another motion for
reconsideration (ECF No. 40). The motionreconsideration was denied and plaintiff was
informed that any further motions for recoresigtion regarding the der imposing a page limit
on his amended complaint would be disregarded. Id.

Plaintiff then filed the second amended compl@&CF No. 41), as well as two motions|
amend and a declaration that each seek t@ddidional claims and defendants (ECF Nos. 42
44).

[l Second Amended Complaint

A. Statutory Screening of Prisoner Complaints

The court is required to screen complalmtsught by prisoners seiek relief against a
governmental entity or officer or employee aj@vernmental entity. 28 U.S.C. § 1915A(a). A

pleading that properly stateskaim for relief contains:

(1) A short and plain statemenf the grounds for the court’s
jurisdiction, unless the court eldy has jurisdiatin and the claim
needs no new jurisdictional suppdi2) a short and plain statement
of the claim showing that the pleader is entitled to relief; and (3) a
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demand for the relief sought, which may include relief in the
alternative or differet types of relief.

Fed. R. Civ. P. 8(a). Federal courts use gres¢hey when construing étfinartful pleading([s]”

of pro se litigants. Boag v. MacDougall, 45450364, 365 (1982) (per curiam) (citing Haines

Kerner, 404 U.S. 519 (1972)). However, the couay dismiss a complaint on the grounds th3
plaintiff has not satisfied Federal Rule of Civil Procedure 8(a) if it provides “multiple

opportunities to comply, along wigpecific instructions on hot correct the complaint.”

Hearns v. San Bernadino Police Dep’t., 538dF1124, 1130 (9th Cir. 2008) (citing McHenry v

Renne, 84 F.3d 1172, 1178-79 (9th Cir. 1996)).
In addition, a plaintiff can joimultiple claims if they arall against a single defendant,

Fed. R. Civ. P. 18(a), and joinderagfendants is only permitted ifrtg right to relief is asserte

against them . . . with respect to or arisingafuhe same transaction, occurrence, or series of

transactions or occurrences; and any questiéavobr fact common to all defendants will arise

in the action,” Fed. R. Civ. P. 20. In other words, joining more than one claim is only prop

V.
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when it is against one defendant, and joining ipkgltdefendants in one complaint is only proper

when the action is based on the same facts.

B. Review of PlaintiffsSecond Amended Complaint

Plaintiff's second amended complaint allegfest he has been subject to retaliation,
interference with access toe courts, mail tampering, unautized taking of his property, theft
of his funds, and issues withshinedical care. ECF No. 41 a68: The complaint is sixty-four
pages, and consists of a varietyddferent incidents._ld. Plaiift appears to list over eighty
individuals located at three diffarelocations as defendantd. bt 2-4. The defendants includé
wardens and other supervisory staff, correclioffecers and counselorgjedical staff, and
appeals coordinators and examiners. Id.

The substance of plaintiff's complaintabscured by the sheer volume of claims and
defendants. A court can dismiss a complaint &wmiolation under Rule 8§(2) . . . [where] the

complaint is so verbose, confused and redundanitghiatie substance, ihg, is well disguised.”
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Hearns, 530 F.3d at 1131 (quoting Gillibeau wy®f Richmond, 417 F.2d 426, 431 (9th Cir.

1969)) (internal quotation marks omitted). Btdf's complaint is not a “short and plain
statement . . . showing that the pleat entitled to relief.” Fed. FCiv. P. 8(a)(2). The length ¢
the complaint far exceeds the twenty-five pagesctiurt ordered, in part because plaintiff failg
to follow the court’s instruction that he leave thet details of the exhaustion process. ECF N
27, 29. Once again, plaintiff's complaint is filledthvdetailed descriptions of the grievances |
filed, making it difficult to discern what thectual issues are. ECF No. 41 passim.

Additionally, plaintiff's complaint is excessly long because he has ignored the cour
directives regarding proper joindeThe claims are not multiple claims against one party, or
set of facts that involve alif the defendants. ECF No. 41. The complaint includes twenty
different claims about a variety dffferent instances regarding aweghty people, and the clain
are full of irrelevant informatioand often vague as to the specifidividuals involved._ld. at 2-
64.

For these reasons, plaintiff's second amenctamplaint does not satisfy the pleading
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requirements established by the Federal Ruleswif Biocedure, and it is recommended that the

complaint be dismissed.

. Motions to Amend

Plaintiff has filed two motions to amend (EGIes. 42, 44), as well as a declaration (EC

No. 43) that attempts to add still more defendamtd claims. “Futility alone can justify the
denial of a motion to amend.”” JohnsorBuckley, 356 F.3d 1067, 1077 (9th Cir. 2004) (quot

Nunes v. Ashcroft, 348 F.3d 815, 818 (9th Cir. 2003)).

Here, plaintiff seeks to add more defendaamtd claims to his second amended comple
even though he has already improperly joinectlaed parties and claims. Furthermore, the
proposed additions to the complaint, like the claamp itself, provide lengthy descriptions of hi
grievances, as well as irrelettanformation. ECF Nos. 42, 43, 44. Amending his complaint
add even more defendants and claims would exécerbate the problems that have led to the
recommendation that the second amended comia dismissed without leave to amend.

Therefore, the motions to amend will be denied.
5
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V. Dismissal for Failure to Follow a Court Order

As set forth above, plaintiff has consisterftiyed to follow the court’s orders regarding
amendment of the complaint, and therefore iecsommended that his second amended com
be dismissed without leave to amend. “Disttotirts have inherent power to control their

dockets,” _Thompson v. Housing Auth., 782 F.2d 829, 831 (9th Cir. 1986), and “may dismi

action for failure to comply with any ordef court,” Ferdikv. Bonzelet, 963 F.2d 1258, 1260

(9th Cir. 1992) (citing Fed. R. Civ. P. 41(b)).

In determining whether to dismiss a case for failure to comply with
a court order the district court stuweigh five factors including:
“(1) the public’s interest in expeditious resolution of litigation; (2)
the court’'s need to manage its Ket; (3) the risk of prejudice to
defendants; (4) the public policy favoring disposition of cases on
their merits; and (5) the availabilitf less drastic alternatives.”

Id. at 1260-61 (quoting Thompson, 782 F.283t; Henderson v. Duncan, 779 F.2d 1421, 14

24 (9th Cir. 1986)). The five-factdest is a balancing test, so rditfive factors need to suppor

dismissal for it to be found appropriate. égllEng’rs Inc. v. Elec. Eng’g Co., 158 F.3d 1051,

1057 (9th Cir. 1998).

The first two factors indicate that the case should be dismissesdmitortant that the
court manage its docket withdoging subject to theoutine noncompliance of litigants, Ferdik,
963 F.2d at 1261, and the public’s st in expeditious resolutiaf litigation always weighs
towards dismissal, Yourish v. Cal. Amplifier, 191 F.3d 983, 990 (9th Cir. 1999). Here, the

told plaintiff on multiple occasions that his anded complaint must contain a short, plain

statement of his claims, should omit detailshaf grievance process related to administrative

exhaustion, and could not combine unrelatadthtd and defendants. ECF Nos. 21, 27, 29, 31.

After plaintiff's initial failures to provide a shomlain statement, he was limited to twenty-five

pages and warned that exceeding this pagewoutid result in a recommendation of dismissal.

ECF No. 31 at 2. Plaintiff'second amended complaint was sikiye pages. ECF No. 41. In
addition, he filed two motions to amend, whiclelséo add additional claims and defendants 3
would increase the aggregate ldngt the complaint by approximately twenty pages. ECF N

42, 44. This case was commenced on September 11, 2015 (ECF No. 1), and has not mo
6
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beyond the screening phase desjhigecourt’s specific instructioran how to proceed (ECF No
21, 27, 29, 31) and repeated extensions of time ta g@laintiff to comply wth those instruction
(ECF Nos. 24, 29, 34, 38). Plaintiff's continued fegltio comply with thénstructions given has
led to this case consuming “large amounts of thetts valuable time that it could have devote
to other major and serious . . . cases on it&etdt Ferdick, 963 F.2d at 1261. Therefore, the
first two factors weigh moredavily towards dismissal.

The risk of prejudice to defendants algeighs heavily towards dismissal. “In
determining whether a defendant has beerugiegd, [the court] examine[s] whether the
plaintiff's actions impair the defelant’s ability to go tdrial or threaten to interfere with the

rightful decision of the case.” Malone v. Urdt8tates Postal Serv., 833 F.2d 128, 131 (9th C

1987) (citation omitted). The Ninth Circuit “hasrsistently held that the failure to prosecute
diligently is sufficient by itself to justify a disisgal, even in the absence of a showing of actu

prejudice to the defendant from the failure@dhderson v. Air West, Inc., 542 F.2d 522, 524 (9

Cir. 1976) (citing Alexander v. Pac. Mass'n, 434 F.2d 281 (9th €i1970); Pearson v.

Dennison, 353 F.2d 24 (9th Cir. 1968)). This is because “[t]he law presumes injury from
unreasonable delay.” Id. (citing States &8. v. Philippine Air Lines, 426 F.2d 803, 804 (9th

Cir. 1970)). Here, plaintiff rrepeatedly failed to obey the court’s orders regarding the
amendment of his complaint, resulting in tmemplaint remaining unserved almost three year
after commencement of the action. Plaintiff’peated failure to comply with the court’s
instructions and the Federal IBs of Civil Procedure have esed significant and undue delay
that presumptively prejuckes the defendants.

The fourth factor weighs against dissal, since “public policy strongly favors
disposition of actions on the merits.” Y@lr, 191 F.3d at 992 (citation and internal quotation

marks omitted).

Finally, the availability of Ies drastic alternatives also weighs towards dismissal. Thie

court does not need to explore every option bedsmissing a case. Nevijel v. N. Coast Life

Ins. Co., 651 F.2d 671, 674 (9th Cir. 1981). The ttonly needs to ensure that “possible and

meaningful alternatives be reambly explored, bearing in minlde drastic foreclosure of rights
7

U)

)

d

r.

al

\"2




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

that dismissal effects.” Id. laddition, “case law suggests that wagna plaintiff that failure to
obey a court order will result in dismissal caffisa to meet the ‘consideration of alternatives’

requirement.”_Malone, 833 F.2d at 132 (citationsitted). Here, the court has explored many

alternatives to dismissal. Tleeurt explicitly and repeatedlyltbplaintiff what was wrong with

his complaints and gave him specific instructions on how to remedy the problems. ECF No

s. 21

27, 29, 31. In addition, the court granted all of plaintiff's requests for more time to allow him to

comply. ECF Nos. 24, 29, 34, 38. The court wanplactiff on multiple occasions that failure

to comply with the court’s instructions wouldstdt in a recommendation of dismissal. ECF Nos.

21, 27, 31. However, plaintiff's nsb recent complaint still signdantly exceeds the twenty-five

page limit that was imposed; does not contain a short, plain statement of his claims; contajins

irrelevant information and detailed explanatiaf$is grievances; and has improperly joined

defendants and claims. ECF No. 4lhe history of the case amplemonstrates that plaintiff

simply will not comply with the orders of thew, and providing further opportunities to comp
appears to be futile. Accordingly, the court dades that no less drastic alternatives remain
available, and the fifth factontis weighs towards dismissal.

Four out of the five factors of analysis gkiheavily towards dismissal. As a result, th

4%

court concludes that the circumstances of¢hie favor involuntary dismissal and the amend
complaint should be dismissed without leave t@adnfor failure to comply with court orders.

V. Plain Language Summary of this Order for a Pro Se Litigant

It is recommended that your second amenctemplaint be dismissed because you have

continually failed to follow the Federal Rules ofCiProcedure and the ordeof the court. You

have been repeatedly ordered to keep your @nishort and plain, which you have repeatedly

failed to do. This required the court to set anty-five-page limit, which you also ignored. You

also have not obeyed the court’s instructions yoatleave out the detaits your grievances and
only include defendants and claithsit are properly related. Asresult, your complaint is far
too convoluted for the court to identify and evadugour claims. Given your repeated failure {o

follow instructions, allowing you to amend thengolaint again would be futile because it would

y
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not fix the issues with the complaint. Your motions to amend will not be granted because they
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only add to the problems with the second amended complaint.

IT IS HEREBY ORDERED that plaintiff'snotions to amend (ECF Nos. 42, 44) are
denied.

IT IS FURTHER RECOMMENDED that the send amended complaint be dismissed
without leave to amend and this case be dismifsefailure to comply with the court’s orders
and the Federal Rules Givil Procedure.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuarthi provisions of 28 U.S.C. § 636(B) Within twenty-one days
after being served with these findings and necendations, plaintiff maftle written objections
with the court. Such a document should bdioapd “Objections to Magirate Judge’s Finding
and Recommendations.” Failurefii@ objections within the spded time may waive the right

to appeal the District Court’s ordeMartinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: August 9, 2018 _ -
m&lr;_-—-— M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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