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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | NOAH EUGENE DUENAS, No. 2:15-cv-1966-KIJM-EFB P
12 Petitioner,
13 VS. FINDINGS AND RECOMMENDATIONS
14 | S. PERRY,
15 Respondent.
16
17 Petitioner is a state prisenproceeding without counsglth a petition for a writ of
18 | habeas corpus pursuant to 28 U.S.C. § 2254tidper challenges aiflgment of conviction
19 | entered against him on February 21, 2012 irSdwe Joaquin County Superior Court on charges
20 | of first degree murder (Pen. Code 8§ 187), simgoitnto an occupied vehicle (Pen. Code § 246),
21 | and unlawful possession of a firearm as a m{@n. Code § 12101(a)(1)). He seeks federal
22 | habeas relief on the following grounds: (1) his duecess rights were violated when he was
23 | convicted of first degree murdesithout sufficient evidence giremeditation and deliberation;
24 | (2) the trial court violated his dymocess rights by declining hisunsel’s request to instruct the
25 | jury on the lesser included offense of voluntargnslaughter based on provocation; (3) the trigl
26 | court violated his due process rights by instructing the jury on consciousness of guilt by way of
27 | concealing evidence (CALCRIM No. 371), over hisinsel’s objections; and) his sentence of
28 | fifty years to life constitutes cruel and unulspanishment in contravention of the Eighth
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Amendment because it effectivedynounts to a life sentence withabé possibility of parole.
Upon careful consideration of the record dmel applicable law, thundersigned recommends
that petitioner’s application for baas corpus relief be denied.
|. Background

In its unpublished memorandum andropn affirming petitioner’s judgment of
conviction on appeal, the CalifomCourt of Appeal for the Thirdppellate Distrct provided the

following factual summary:

A jury found defendant Noah Eugene Duenas guilty of the first degree
murder of Jose Lua, and found that defendant personally and intentionally
discharged a firearm, causihga's death. (Pen.Code, 88 187, 12022.53,
subd. (d).)1 The jury also found defendant guilty of shooting from an
occupied vehicle and unlawfully pgessing a firearm as a minor. (88 246,
12101, subd. (a)(1).) The trial court sermies defendant to 50 years to life

in prison, and defendant tety filed this appeal.

On appeal, defendant first contenthsufficient evidence supports the
jury's findings of premeditation and deditation. He further claims the trial
court erred in failing to instruct ¢hjury on provocation, as well as in
instructing on concealing evidenceHe argues his sentence is
unconstitutional, and identifies an erinrthe abstract of judgment. As we
will explain, we agree with only the last point. We will affirm but direct the
trial court to prepare a corrected abstract of judgment.

FACTUAL AND PROCEDUR AL BACKGROUND

People's Case

Defendant shot the victim, Jose “Boo” Lua, in the head on the evening of
March 18, 2010, as he was speakinghw.ua, who sat belted in the
passenger seat of a parked car agaoli store. One witness testified he
saw Lua roll the window down of the cas defendant approached and then
he saw defendant speaking amicably.t@a for about five minutes, with no
indication of anger, yelling, or sweag. The conversation ended abruptly
when defendant shot Lua once, and then “took off like a banshee” on a
push scooter. Lua's girlfriend, who was with him that night but was in the
store during the shootn had never seen Lua with a weapon. After the
shooting, she left the store, saw Lbl@eding and tried to help him, and
then, according to other witnessatarted screaming for help.

A trained EMT happened upon the seele saw a distraught woman
being held by two people, saw Luadi@ed for help because he did not
have his medical kit with him, cut Lua free from his seat belt and tried to
keep his airway open until help cduérrive. During this period, no one
else approached the car. The EMT saw no gun.
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A deputy sheriff on patrol heard thbead and screaming and arrived at the
scene just as a radio dispatch weuat. He found Lua had a pulse, radioed
for medical help, and kept everyoneawirom the car until help arrived.

He saw no gun, nor did another officer who accompanied Lua to the
hospital and took charge of his clathi and effects. Two other officers
searched the entire car and found apeaded .32—caliber cartridge casing
near the right front passenger sdait found no weapons. They did find
two mobile telephones and a baggiewdfat appeared to be prescription
pills.

A .32—caliber bullet had entered Ludght cheek, and the gun muzzle was
between one foot and two feet awlaym the skin when it was fired. The
gun was to the right and forward ofetimnead, because the bullet traveled
down and back and Lua may have beent over when he was shot. Lua
was not under the influence of alcohol or drugs.

Defendant fled the scene but was found in October 2010 in jail in Alameda
County, where he had been booked under a false name.

Defendant's Case

Defendant testified he shot Lua $elf-defense. He had known Lua as a
friend in the past, but had lost contact with him, and had no “beefs” or
fights with him and no reason for daftant to shoot Lua, nor was there
any reason for Lua to shoot defendddfendant had been in trouble at
school for non-gang graffiti and throwing a pizza at someone, which is why
he had gone to an alternative school.ide been in some fights when he
was younger, 11 or 12 years old, and had served some time in juvenile hall
and had been put on probation for the graffiti. He was a week shy of 18 at
the time of the killing. Defendardenied he was a gang member, but
testified had been shot at duriagparty in October 2009 and bought the
gun in December 2009 and began carrying it loaded—where he could
easily access it—because he was extaalthough he sometimes hid it
under a porch. It was in his waiatid while he was at the store.

As defendant passed by the car, Lua datlet to him. After they spoke in

a friendly manner, Lua “confronteddefendant about amcident that
“involved my aunt's house being brokénto.” Specifically, Lua said “
‘What's this shit | hear about youurat accusing me of breaking into her
house?’ ” Defendant replied that lded not know. He knew his aunt's
house had been broken into a couple of years before, but did not know who
had done it. Lua replied, “ ‘Fuck that. Fuck that nasty bitch’ ” and “ ‘that
bitch don't know what she's talking about.” ” He added, “ ‘Fuck her and
fuck you.” ” Defendant could have wal away, but chose to stay. Then
Lua said: “ ‘What? What? You want sorokthis?’ ” Lua began to reach or
bend down, and based on Lua's “whole demeanor, how he was looking at
me, his tone of voice, | mean evdytg,” defendant testified he “thought
[Lua] was going for like a gun or sometg. So | grabbedny pistol and |

had shot and | ran away.” “I just reacted. | didn't aim.” He knew he had
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shot Lua, but he did not turn himSét because he was scared. When he
was arrested in Oakland he gaveladaname—actually, tovdifferent false
names—"“to buy some time” because he had already been working with an
aunt to get an attorney so he could surrender. He left the gun in Stockton
because he was scared, but hemuld not remember where. When
guestioned in jail about the killing, ltenied being at the store because he
wanted to talk to his attorney firsdthough he spoke to the officer after
waiving his rights.

One of defendant's former teacheestified she thought “he was calm,
peaceful, non-violent, a leader” asdmeone she could rely on. On cross-
examination, she testified her opinioowd not change if she heard he had
attacked students or engagedfights several times in 2004 and 2005.
Defendant's great-aunt testified he lived with her from 1998 to 2007
(defendant described her as a “motfigare”), and in her opinion he was

“not violent. He's very peaceful.” On cross-examination, she testified she
had not learned of incidents of schweiolence involving defendant in 2004

and 2005, but, as his caregiver, the school would have contacted her in the
event of any issues.

People v. DuenadNo. C070823, 2014 WL 2111212, at *1-2 (Cal. Ct. App. May 21, 2014),
review denied (July 30, 2014).

Il. Standards of Review Appliaable to Habeas Corpus Claims
An application for a writ of habeas puors by a person in custody under a judgment of
state court can be granted only for violations of the Constitution or laws of the United State
U.S.C. § 2254(a). A federal writ is not avaiafor alleged error in the interpretation or
application of state lawSee Wilson v. Corcorab62 U.S. 1,5 (2010Estelle v. McGuire502
U.S. 62, 67-68 (1991park v. Californig 202 F.3d 1146, 1149 (9th Cir. 2000).

Title 28 U.S.C. § 2254(d) sets forth the following standards for granting federal hab

corpus relief:

An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court shall not
be granted with respect to amlaim that was adjudicated on the
merits in State court proceedingsless the adjudication of the
claim -

(1) resulted in a decision thatas contrary to, or involved
an unreasonable application of, clgaestablished Federal law, as
determined by the Supreme Court of the United States; or
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(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.

For purposes of applying § 2254(d)(1), “clgastablished federal law” consists of
holdings of the United States Sapre Court at the time of the lasasoned state court decisior
Thompson v. Runnelg05 F.3d 1089, 1096 (9th Cir. 2013) (citi@geene v. Fisheb65 U.S. 34
(2011);Stanley v. Cullen633 F.3d 852, 859 (9th Cir. 2011) (citidglliams v. Tayloy529 U.S.
362, 405-06 (2000)). Circuit court precedent “may be persuasive in determining what law
clearly established and whether a statert applied that law unreasonabl\Gtanley 633 F.3d at
859 (quotingMaxwell v. Rog606 F.3d 561, 567 (9th Cir. 2010)). However, circuit preceden
may not be “used to refine or sharpen a germ@matiple of Supreme Cotjurisprudence into a
specific legal rule that th[e] [fpreme] Court has not announcedfarshall v. Rodgers569 U.S.
58, 64 (2013) (citindgParker v. Matthewss67 U.S. 37, 49 (2012) (per curiam)). Nor may it b
used to “determine whether a particular roféaw is so widelyaccepted among the Federal
Circuits that it would, if presented to th[&upreme] Court, be accepted as corrédt. Further,
where courts of appeals have divetgn their treatment of an issutegannot be said that there
“clearly established FederaWagoverning that issueCarey v. Musladin549 U.S. 70, 77
(2006).

A state court decision is “contrary to” clgadstablished federal law if it applies a rule
contradicting a holding of the Supreme Court or reaches a result different from Supreme C
precedent on “materially indistinguishable” facRrice v. Vincent538 U.S. 634, 640 (2003).
Under the “unreasonable amaltion” clause of § 2254(d)(1),faderal habeas court may grant
writ if the state couridentifies the correct governing legainciple from the Supreme Court’s
decisions, but unreasonably applies that ppiedio the facts of the prisoner’s caséockyer v.
Andrade 538 U.S. 63, 75 (2003yVilliams 529 U.S. at 413Chia v. Cambra360 F.3d 997, 100

(9th Cir. 2004). In this regard, a federal habs@agt “may not issue the writ simply because t

1 Under § 2254(d)(2), a stateurt decision based on a factdatermination is not to be
overturned on factual grounds as$ it is “objectively unreasola in light of the evidence
presented in the state court proceedingtanley 633 F.3d at 859 (quotirigavis v. Woodford
384 F.3d 628, 638 (9th Cir. 2004)).
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court concludes in its independgudgment that the relevanasg-court decision applied clearly
established federal law erroneously or incdiyecRather, that apjgation must also be
unreasonable. Williams, 529 U.S. at 412See also Schriro v. LandrigaB50 U.S. 465, 473
(2007);Lockyer 538 U.S. at 75 (it is “not enough thdederal habeas court, in its independer
review of the legal question, isfievith a ‘firm conviction’ thatthe state court vs&a'erroneous.™).
“A state court’s determination thatclaim lacks merit precludesieral habeas relief so long as
‘fairminded jurists could disagree’ on thergrtness of the seatourt’s decision."Harrington v.

Richter, 562 U.S. 86, 101 (2011) (quotigrborough v. Alvaradd®b41 U.S. 652, 664 (2004)).

—

Accordingly, “[a]s a condition foobtaining habeas corpus from a federal court, a state prisoner

must show that the state court’s ruling ondlam being presented in federal court was so

lacking in justificatiornthat there was an error well undexsd and comprehended in existing law

beyond any possibility for fairminded disagreememithter, 562 U.S. at 103.

If the state court’s decision does not nteetcriteria set forth in § 2254(d), a reviewing
court must conduct a de novo reviewadfiabeas petitioner’s claimBelgadillo v. Woodford
527 F.3d 919, 925 (9th Cir. 2008ge also Frantz v. Hazey33 F.3d 724, 735 (9th Cir. 2008)
(en banc) (“[l]t is now clear both that we miagt grant habeas relief simply because of 8§
2254(d)(1) error and that, tiiere is such error, we must dieithe habeas petition by consider
de novo the constitution&sues raised.”).

The court looks to the lastasoned state court decisiortlas basis for the state court
judgment. Stanley 633 F.3d at 853Robinson v. Ignacid360 F.3d 1044, 1055 (9th Cir. 2004).
the last reasoned state court decision adoggalstantially incorporatéle reasoning from a

previous state court decision, tleisurt may consider both decisiaisascertain the reasoning ¢

ng

the last decisionEdwards v. Lamarquel75 F.3d 1121, 1126 (9th Cir. 2007) (en banc). “When

a federal claim has been presented to a state aodithe state court has denied relief, it may
presumed that the state court adjudicated the claim on the merits isémealf any indication
or state-law procedural pgiples to the contrary.Richter, 562 U.S. at 99. This presumption
may be overcome by a showing “there is reasdhittk some other explanation for the state

court’s decision is more likely.1d. at 785 (citingYlst v. Nunnemakeb01 U.S. 797, 803 (1991
6
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Similarly, when a state court decision on a pa&tiéir’'s claims rejects some claims but does naot

expressly address a federal claim, a federal hatmat must presume, subject to rebuttal, that

the federal claim was adjudicated on the medtshnson v. Williams$68 U.S. 289, 292 (2013)
Where the state court reaches a decisiothe merits but provides no reasoning to
support its conclusion, a federal habeas coulependently reviews threcord to determine
whether habeas corpus religfavailable under § 2254(dptanley 633 F.3d at 86G4imes v.
Thompson336 F.3d 848, 853 (9th Cir. 2003). “Independentew of the record is not de nov

D

review of the constitutionassue, but rather, thenly method by which we can determine whether

a silent state court decisionabjectively unreasonable Flimes 336 F.3d at 853. Where no
reasoned decision is available, the habeas pwditistill has the burden of “showing there was
reasonable basis for the st@burt to deny relief.’Richter, 562 U.S. at 98.

A summary denial is presuméalbe a denial on the merits of the petitioner’s claims.
Stancle v. Clay692 F.3d 948, 957 & n. 3 (9th Cir. 2012). Mghhe federal court cannot analy:
just what the state court did e it issued a summary deniale tfederal court must review the
state court record to determine whether thereamgs'reasonable basis for the state court to 0
relief.” Richter 562 U.S. at 98. This court “must determine what arguments or theories ...
have supported, the state court's decision; and then it must agtewlt is possible fairminded
jurists could disagree that thaseyuments or theories are incoted with the holding in a prior
decision of [the Supreme] Courtld. at 102. The petitioner bedthe burden to demonstrate
that ‘there was no reasonable basrstiie state court to deny relief.WWalker v. Martel 709 F.3d
925, 939 (9th Cir. 2013) (quotirRichter, 562 U.S. at 98).

When it is clear, however, that a state ctiat not reached the merits of a petitioner’s
claim, the deferential standard set fortl28hU.S.C. § 2254(d) does rapply and a federal
habeas court must rew the claim de novoStanley 633 F.3d at 86(Reynoso v. Giurbinal62
F.3d 1099, 1109 (9th Cir. 2008Yulph v. Cook333 F.3d 1052, 1056 (9th Cir. 2003).
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lll. Petitioner’s Claims

A. Sufficiency of the Evidence

In his first ground for habeas relief, getner argues that his first degree murder
conviction was not supported Byfficient evidence of premeditan and deliberation. ECF No
1 at 5, 32-3% The California Court of Appeal rejectéuis argument and found that substantial
evidence supported the verdidt.reasoned as follows:

Premeditation and Deliberation

Defendant contends no substantial emice supports the jury's conclusion
that he committed the murder with premeditation and deliberation. We
disagree. Viewing the manner and ciratamces of the killing in the light
favorable to the verdict, we find substantial evidence in the record to
support that verdict.

“When considering a challenge to the sufficiency of the evidence to
support a criminal conviction, ‘the court must review the whole

N NN R R R R R R R R
N B O © 0 N O 0O M W N

record in the light most favorbb to the judgment below to
determine whether it discloses substantial evidence—that is,
evidence which is reasonable, credible, and of solid value—such
that a reasonable trief fact could find the defendant guilty beyond

a reasonable doubt.’ [Citations.]

“In this context, ‘premeditated’ means ‘considered beforehand,” and
‘deliberate’ means ‘formed or arrived at or determined upon as a
result of careful thought and wéigg of considerations for and
against the proposed course ofi@tt [Citations.] The process of
premeditation and deliberation does not require any extended
period of time. ‘The true test i®t the duration of time as much as

it is the extent of the reflectn. Thoughts may follow each other
with great rapidity and cold, caltated judgment may be arrived at
quickly.” ” (People v. Mayfield(1997) 14 Cal.4th 668, 767
(Mayfield); see People v. Mendo£2011) 52 Cal.4th 1056, 1068—
1069 Mendoza).)

N N DN NN N DN
o N o o0 b~ W

Our Supreme Court has stated: Raople v. Andersof1968) 70 Cal.2d 15
[ ], we identified three types avidence—evidence of planning activity,
preexisting motive, and manner of kij)—that assist in reviewing the
sufficiency of the emence supporting findirgy of premeditation and
deliberation. [Citation.] We havemade clear, however, that Ahderson
did not purport to establish an exhtws list that would exclude all other
types and combinations of eviden that could support a finding of
premeditation and deliberation.” * ” (&hdoza, supra, 52 Cal.4th at p.

2 Page number citations such as this ore@the page numbemsflected on the court’s
CM/ECF system and not to page numbers assigned by the parties.
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1069.)

In this case, the jury could rationaltonclude that defendant approached
Lua and engaged him in a benign distos to lull himinto a sense of
security, and then drew hpsstol and fired one fatahot directly into Lua's
head. The mechanics of thiding, a single shot téthe head at close range,
suggest deliberation. Approaching dwith a concealed firearm and
drawing it during an unremarkable conaisn, while Lua was belted into

his seat, suggests premeditation.haligh, as the prosecutor conceded in
argument, the evidence failed to show defendant's subjective motive for
killing Lua, the evidence of planning and manner of killing is sufficient to
support the verdict.See, e.g., Mayfieldupra 14 Cal.4th at p. 768 [“The
shot was fired at [the victim's] facehich is consistent with a preexisting
intent to kill’].) Proof of the defedant's actual motive is not required. “A
senseless, random, but premeditatedlingi supports a verdict of first
degree murder.”"Reople v. Edward§1991) 54 Cal.3d 787, 814 [Edwards
drove past two victims, stopped and spoke to get their attention, and shot
both in the head].)

Thus we conclude the evidence idfisient to support tk jury's verdict,
given the manner and circstances of the killing.

Duenas 2014 WL 2111212, at *3—-4. Petitiormised this claim in petition for review filed
with the California Supreme Court. Lodg. Ddto. 13 (Petition for Review) at 8. This petitior]
was denied. Lodg. Doc. No. 14 (Order Dging Petition for Review).

1. Applicable Legal Standards

The Due Process Clause “protectsdbeused against conviction except upon proof
beyond a reasonable doubt of every fact necessagnstitute the crimmwith which he is
charged.In re Winship 397 U.S. 358, 364 (1970). Theresidficient evidence to support a
conviction if, “after viewing thevidence in the light mostyarable to the prosecution, any

rational trier of fact could have found the edsd elements of the crime beyond a reasonable

% The Supreme Court of California noted ttia denial was withoytrejudice as to any
relief to which petitioner might be #thed after the Sugme Court decidds re Alatriste
S214652 andh re Bonillas S214960. Lodg. Doc. No. 14 (Ordeenying Petition for Review).
Alatriste andBonilla raise the issue of whether a juvetsilEighth Amendment rights are violats
when he is sentenced to a ldmgprison term which, though authorizied statute, i®ffectively a
life sentence insofar as it precludgeparole release in his lifetim&ee In re Alatriste220 Cal.
App. 4th 1232, 1235, 163 Cal. Rptr. 3d 748, 749 (20E¥)jew granted and opinion superseds
317 P.3d 1183 (Cal. 2014), and review granted and opinion superseded sub n@i@onilla
317 P.3d 1184 (Cal. 2014).
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doubt.” Jackson v. Virginia443 U.S. 307, 319 (1979). “[T]he dispositive question uddekson
is ‘whether the record evidence could readbnaupport a finding of guilt beyond a reasonabl
doubt.” Chein v. Shumskg73 F.3d 978, 982 (9th Cir. 2004) (quotirarkson443 U.S. at 318)
Put another way, “a reviewing court may set agi@gury's verdict on the ground of insufficier
evidence only if no rationatier of fact could havagreed with the jury.Cavazos v. Smitb65

U.S. 1, 2 (2011). Sufficiency of the evidencaimls in federal habeas proceedings must be

measured with reference to substantive elenwdrttee criminal offense as defined by state law.

Jackson443 U.S. at 324 n.16.

In conducting federal habeas review @la@m of insufficient ewdence, “all evidence
must be considered in the light stdavorable to the prosecutioNgo v. Giurbing 651 F.3d
1112, 1115 (9th Cir. 2011).Jacksorleaves juries broad discreti in deciding what inferences
to draw from the evidence presented at triahd it requires only that they draw “reasonable
inferences from basic facts to ultimate fact€8leman v. Johnsg®66 U.S. 650, 655 (2012)
(per curiam ) (citation omitted). “Circumstantial evidence and inferences drawn from it mé
sufficient to sustain a conviction.Walters v. MaasA5 F.3d 1355, 1358 (9th Cir. 1995) (citat
omitted).

If the record supports cdidting inferences, the reviewing court “must presume — ev
if it does not affirmatively appear in the record —attthe trier of fact redeed any such conflicts
in favor of the prosecution, and studefer to that resolution.KcDaniel v. Brown558 U.S. 120
133, 130 S. Ct. 665, 175 L. Ed. 2d 582 (2010) (per curiam) (quédicigson 443 U.S. at 326).
In evaluating the evidence presented at tria, ¢burt may not weighonflicting evidence or
consider witness credibilityWingfield v. Massiel22 F.3d 1329, 1332 (10th Cir. 1997). Inste
as noted above, the Court must view the evidence in the “light most favorable to the prose
Jackson443 U.S. at 319.

Juries have broad discmati in deciding what inferences to draw from the evidence
presented at trial. This courtay not “impinge[ ] on the jury's role as factfinder,” or engage i
“fine-grained factual parsing.Coleman 566 U.S. at 655. As the lth Circuit has explained,

“[t]he relevant inquiry is notvhether the evidence excludagery hypothesis except guilt, but
10
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whether the jury could reasonglarrive at its verdict.”United States v. Mare840 F.2d 455,

458 (9th Cir. 1991). Undelacksonthe Court need not find thtte conclusion of guilt was

compelled, only that it rationally could have been reaclsdyden v. White232 F.3d 704, 709¢

10 (9th Cir. 2000).

“A petitioner for a federal writ of habeasrpus faces a heavy burden when challengir
the sufficiency of the evidence used to obtastate conviction on fedld due process grounds.
Juan H. v. Allen408 F.3d 1262, 1274 (9th Cir. 2005). Because this case is governed by th
Terrorism and Effective Death Penalty Act, tbagirt owes a “double dos¢ deference” to the
decision of the state court.ong v. Johnsan/36 F.3d 891, 896 (9th Cir. 2013) (quotBgyer v.
Belleque 659 F.3d 957, 960 (9th Cir. 2011 8ee als€Coleman 566 U.S. at 651 Jackson
claims face a high bar in federal habeas proogsdiecause they are seddjto two layers of
judicial deference.”)Kyzar v. Ryan780 F.3d 940, 943 (9th Cir. 2015) (same).

2. Analysis
The California Court of Apgal found that the jury’s fitslegree murder verdict was

supported by substantial evidence. It emphagizaidthe jury could conclude that petitioner

acted with premeditation by approaching the viatiith a concealed firearm and engaging him i

benign conversation designed to lower his gu&rdenas 2014 WL 2111212, at *3. It also
noted that the method of killing — a single stwothe head at close range — was sufficiently
suggestive of deliberatiorld. By contrast, petitioner arguttsat the evidence permits only the
opposite conclusion - that the shooting wasrametely impulsive actindertaken in self-
defense. ECF No. 1 at 32-33. His argumeprtiimarily founded on the absence of any evide
of mutual hostility between himself andetkiictim which might suggest premeditatida. at 33.
Petitioner also points out that notmess testified to foreseeing thttack and contends that this
omission is clear evidenceatthe act was unplannett.

Petitioner is not entitled teabeas relief on this claim. “The elements of first-degree
murder can be established by circumstamtvaience and inferences drawn from iUhited

States v. FreeB41 F.2d 321, 325 (9th Cir. 1988). Premeditation may be inferred from a

“petitioner’s calculated bekar both before and after the killing . . . Jackson443 U.S. at 325

11

g

e Anti

nce




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Additionally, a first degree murdeonviction in California can bgsustained solely by manner g
killing evidence which istrongly suggestive of presditation and deliberatiorDrayden,232
F.3d at 709. Accordingly, the cowdncludes that the Court of Appeal’s #jen of petitioner’s
sufficiency claim was natlearly erroneous or amreasonable application Wfinshipto the facts
at hand. Nor can it be said that the decisioa 8a lacking in justitation that there was an
error well understood and comprehended integdaw beyond any possibility for fairminded
disagreement.’Richter, 562 U.S. at 103.

The extraordinary difficulty petitioner facescahallenging the sufficiency of the eviden
underpinning his conviction bears reemphasis.h&teundertaken efforts pmint out conflicts in
the evidence where inferences could have lbleawn in his favor and to present an alternate
theory of the killing. The jury presumablyjeeted these inferences and arguments when it
convicted him of first degree murder, howeverd ¢his court cannot reweigh the evidence on
own. See Cavazo$p5 U.S. at 2 (“[I]t is the responsiiyl of the jury — not the court — to
decide what conclusions shoulddr@awn from evidence at trial.”)instead, a jury’s verdict mus
stand where, as here, it could have been reached ratioBalyden,232 F.3d at 709-71Gee
also Bruce v. Terhun@&76 F.3d 950, 957 (9th Cir. 2004) (per curiam) (on federal habeas re
the court must presume jury resolved conflint&avor of prosecutin and defer to that

resolution).

B. Failure to Instruct on the Lesser Incuded Offense of Voluntary
Manslaughter Based on Provocation
Next, petitioner contends thtte trial court erred in refusy his counsel’s request for arn
instruction on voluntary manslaugitbased on sudden quarrel or heat of passion. ECF No.
34-36. The trial court reasoned that such amuog8bn was unwarranted because the facts of
case did not indicate ¢hpetitioner was angry or provoked ttwe conversation he had with the
victim prior to the shooting. Lodg. Doc. No. 6 (Reporter’s Transcript, Vol. 1V) at 992-993.

Court of Appeal agreed witthe trial court, reasoning:
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Defendant contends his testimony that called his aunt a “nasty bitch”
and said “[fluck her and fuck you” pvided sufficient evidence to warrant
instruction on voluntary manslaughtersbd on a sudden quarrel or heat of
passion. We are not persuaded.

A. Background

Defendant requested instruction on heat of passion manslaughter. The
prosecutor objected that there wasduifficient evidence to require the
instruction, first arguing that wordsere insufficient to show provocation,
then that defendant testified “he didie'¢el anything; he was not affected by

the stares, he was not affected by words. [{] The only reason he acted
was as a result of the actions by theimcand not as a result of the words
that were spoken to him [by] theictim.” Defense counsel argued
defendant's fearfulness created a hybrid situation in which both
provocation and perfect or imperfesglf-defense could be argued.

The trial court refused to give theqreested instruction, stating: “I think
your client was clear ... it was self-dake. He wasn't provoked. He wasn't
angry. He was scared, which goes to the self-defense, but” not to
provocation. “I don't believe the conversation that your client had with the
victim rises to provocation.”

B. Law and Analysis

One form of manslaughter is anlawful killing “upon a sudden quarrel or
heat of passion.” (8 192, subd. (a); s&e8§ 188 [malice may be implied
“when no considerable provocatiorppears”.) Even when a person
premeditates a killing, “the law act&it of forebearance for the weakness
of human nature and, where suffididacts are shown, will disregard the
actual deliberate and malicious intent and reduce the crime to
manslaughter.”Heople v. Van Ronf985) 171 Cal.App.3d 818, 823; see
People v. Ri0$2000) 23 Cal.4th 450, 460—-46R2¢ople v. Czahar§1988)

203 Cal.App.3d 1468, 1478 [finding provocation means “defendant's
behavior, while still reprehensibleis an understandable product of
common human weakness, and therepaely excusable”].) Our Supreme
Court recently clarified that the prosation must be sufficient to cause a
reasonable person to act rashly, rather than to Rkogle v. Beltran
(2013) 56 Cal.4th 935, 938—-939, 949-9Belfran).)

A defendant is generally entitled to ingttions on a theory of defense only
if that theory is supporteby substantial evidencé?€ople v. Souzg012)

54 Cal.4th 90, 115-11&ee People v. Gutierrg2002) 28 Cal.4th 1083,
1144 [as applied to provocation].) e no evidence supports the notion
that defendant acted out of passion whenshot Lua in the head at close
range. There was no evidence defendated rashly or that his judgment
was impaired. He testified that hetedt as he did because he discerned a
threat based on Lua's demeanor andvements. This is evidence of

13
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judgment, not passion, and it is reidence that defendant was provoked.
(See People v. Moyg009) 47 Cal.4th 537, 552-554 [Moye testified
victim's actions caused him to act self-defense, not out of lack of
judgment];People v. Manrique{2005) 37 Cal.4th 547, 58B1anriquez)
[“no showing [Manriquez] exhibited angdury, or rage” when he acted].)

Even if there were evidence supiog the notion that defendant was
provoked, no evidence supports the addai requirement ofhe heat of
passion defense—that any such proviocabe objectively reasonable. As

we explain post, even assuming the jury believed defendant's testimony
that Lua verbally disparaged himmdh his aunt, Lua's verbal acts were
clearly insufficient to cawesa reasonable personaat without judgment, as

the defense requires. Thus the hefapassion theory behind defendant's
killing of Lua was not suppted by substardl evidence.

“Provocation is adequate only whenniould render an ordinary person of
average disposition ‘liabléo act rashly or without due deliberation and
reflection, and from this passiontmar than from judgment.’ "Beltran,
suprg 56 Cal.4th at p. 957.) “The @rocation may be anything that
arouses great fear, anger, or jealdugy.Witkin & Epstein, Cal.Criminal
Law (4th ed. 2012) Crimes Againtste Person, 8§ 233, p. 1056.) However,
cases finding provocation typically inwa adultery, a wlent assault or
other extreme acts by the victim; a simpksault or rude behavior rarely
suffices. (d. 88 234-235, pp. 1057-1059.) This flows from the objective
component of the test, that is, thae tacts of the victim must be serious
enough to obscure the reasor inflame the psions of a reasonable
person. Thus, although verbal abuse magufécient, such abuse must be
so extreme as to be likely to inflame a reasonable persbr8§ 236237,
pp. 1059-1062;see People v. Le¢l999) 20 Cal.4th 47, 59-60 [an
argument is not enough].)

Words alone will rarely cause a reasonable person to become inflamed and
lose his self-control.See People v. Gutierrd2009) 45 Cal.4th 789, 826
[“voluntary manslaughter instruction ot warranted where the act that
allegedly provoked the killing was no more than taunting words, a
technical battery, oslight touching”]; Manriquez supra, 37 Cal.4th at p.
586 [calling Manriquez a “mother fuek’ and taunting him insufficient];
People v. Najerg2006) 138 Cal.App.4th 212, 216, 226 [calling Najera a
“faggot” and continuing a heated argument was insufficigPgople v.
Lucas(1997) 55 Cal.App.4th 721, 739-740 [Lucstsot into car; even if
occupants were smirking, giving hidirty looks and calling him names,
insufficient]; cf. People v. Lg2007) 158 Cal.App.4th 516, 518-523, 525—
526 [prolonged humiliation caused by Lelde's infidelity with a gang
member who Le thought would kill hinand who taunted Le, sufficed; it
was error to instruct that waschlone were insufficient].)

By this standard, what defendant cladraia said falls short of those kinds
of words that would inflame a reasonable person to act rashly and without

14
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judgment.
Moreover, any error was harmless.

We apply thewatsonstandard of prejudicesée People v. Watsdth956)
46 Cal.2d 818, 836) to any erroee Beltransupra 56 Cal.4th at p. 955;
People v. Thoma&012) 53 Cal.4th 771, 81Reople v. Breverma(l1998)

19 Cal.4th 142, 177-178.)3 Under thaargtard, it is not reasonably
probable instructing the jury on heait passion manslaughter would have
made any difference to the outcome in this case.

As set forth ante at footnote 1, CBRIM No. 570 defines the provocation
needed to reduce a murder to nfanghter, informing the jury it must
cause “a person of average disposition to act raahty without due
deliberation, that is, from passion raththan from judgment[,]” and can
occur over a short period dime; it also informs that defendant “is not
allowed to set up his own standardcohduct” but the jury must “consider
whether a person of average dispositiin the same situation and knowing
the same facts, would have reactdom passion rather than from
judgment.” (CALCRIM No. 570.)

Further, the instruction requires thiae People bear ¢hburden of proof
beyond a reasonable doubt that defendahnhot act out of heat of passion.
(CALCRIM No. 570.)

In this case, the jury was alreadwtiructed that “[p]Jrovocation may reduce
a murder from first degree to secodedgree and may reduce a murder to
manslaughter. The weight and sigoéfince of the provocation, if any, are
for you to decide. [1] If you concludbat the defendant committed murder
but was provoked, consider the proviima in deciding whether the crime
was first or second degree murder. Also, consider the provocation in
deciding whether the defendant nmmitted murder or manslaughter.”
(CALCRIM No. 522.) The jury was alsmstructed the People had the
burden to prove first degree murdewver any lesser crime beyond a
reasonable doubt. (CALCRIM No. 521.) the face of such instructions,
given the first degree murder fimgdj, it is clear the jury rejected
defendant's version of events. Hisiols about Lua's statements were
uncorroborated, and by shiown testimony they did not make him angry;
therefore, it is not reasonably probabl&eat of passion instruction further
defining provocation would have madeyadifference to the verdict in this
case.

Accordingly, we reject defendant's contentions regarding provocation.

15
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Duenas 2014 WL 2111212, at *4-6. Thisaoin was presented to the California Supreme Co
and summarily rejected. Lodg. Doc. No. 13 {titet for Review) at 12-16; Lodg. Doc. No. 14
(Order Denying Petition for Review).

1. Applicable Legal Standards

First, any argument thatséate court misapplied state law to prejudicial effect is not
cognizable on federal habeas revidistelle 502 U.S. at 67-68. Turning to federal law, the
United States Supreme Court has held that bcoiart’s failure to instruct on a lesser included
offense in a capital case riseghe level of constitutional error there was sufficient evidence
support the instructionSee Beck v. Alabamé47 U.S. 625, 638 (1980). By contrast, the failu
to instruct on lesser included offenses in a oapital case generally doaot present a federal
constitutional claim.Solis v. Garcia219 F.3d 922, 929 (9th Cir. 2000). Jury instruction erro
will only warrant federal habeas relief if théso infect[] the entire trial that the resulting
conviction violates due processEstelle 502 U.S. at 71. A petitionearries an “especially

heavy” burden where he challengesial court’s failure to givan instruction because “[a]n

omission, or an incomplete instruction, is lesslifko be prejudicial than a misstatement of the

law.” Henderson v. Kibhet31 U.S. 145, 155 (1977). Finally, thésao constitutional error in
failing to instruct on a defense theory tigahot supported by “evidence sufficient for a
reasonable jury to find in his favorMathews v. United State485 U.S. 58, 63 (1988 lark v.
Brown 450 F.3d 898, 904-905 (9th Cir. 2006) (“When habeas is sought under 28 U.S.C. §
[flailure to instruct on the defense theory of theecs reversible error if the theory is legally
sound and evidence in the case makes it applicable.”) (quetiagislee v. Woodfoy@58 F.3d
560, 577 (9th Cir. 2004)) (internal quotations omitted).
2. _Analysis

The Court of Appeal rejectqktitioner’s claim after cohading, as the tal court did
before it, that the evidence did not suppdihding that petitioner waprovoked into shooting
the victim. Duenas 2014 WL 2111212, at *5. Under Califoa law, “[t]he factor which
distinguishes the ‘heat of passion’ form of vohmtmanslaughter from murder is provocation

People v. Lee20 Cal. 4th 47, 59, 82 Cal. Rptr. 2d 625, 971 P.2d 1001 (1999). “The provod
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which incites the defendant to homicidal condadhe heat of passion must be caused by thg
victim, or be conduct reasonably believed bydb&endant to have been engaged in by the
victim.” Id. (internal citation omitted):[T]he conduct must be $ficiently provocative that it
would cause an ordinary person of average dispngo act rashly or without due deliberation
and reflection.”ld. As the Court of Appeal noted, petitioriestified that his decision to shoot

the victim was motivated by a fear for his saf@ther than any pwvoked passion. Lodg. Doc.

(Reporter’s Transcript Vol. Ill) at97. The Court of Appeal alseasonably determined that the

alleged provocation at issue ethictim’s verbal disparagemeot the petitioner and his aunt -
would not have provoked a reasonable perSee.People v. Najera38 Cal. App.4th 212, 226
(2006) (“A provocation of sligh&nd trifling character, such as words of reproach, however
grievous they may be, or gesturesan assault, or even a blawnot recognized as sufficient t
arouse, in a reasonable man, such passion asaedn unlawful killing with a deadly weapon
manslaughter.”)People v. Gutierrez5 Cal. 4th 789, 826 (2009) (klahg that “a voluntary
manslaughter instruction is not wanted where the act that gélly provoked the killing was n
more than taunting words, a teatetibattery, orlgght touching.”);People v. ManriqueZ7 Cal.
4th 547, 586 (2005) (victim’s reference to deferidema “mother fucker” and taunting defendg
by saying “if defendant had a weapon, he should take it out and use it . . . plainly [was]
insufficient to cause an average person to becmmeflamed as to lose reason and judgment
Given that there was insufficient evidence tpmart a provocation instation, this court finds
that the Court of Appeal rejection of this claim was nabntrary to or an unreasonable
application of federal law.

This claim also fails because, as notbdwe, the failure to instruct on lesser included
offenses in a non-capital case does nes@nt a federal constitutional clair§olis 219 F.3d at
929;James v. Reesb46 F.2d 325, 327 (9th Cir. 1976) (“Failwka state court to instruct on a
lesser offense fails to present a federal corgdral question and will not be considered in a
federal habeas corpus proceeding.”). The Nintbutihas held that this rule may sometimes
excepted where a court declines to instructyagu lesser included offeas and those offenses

are consistent with the defemds theory of the caseSolis 219 F.3d at 929. As previously
17
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stated, however, petitioner’'s avtestimony indicated that higcdision to shoot the victim was
motivated by self-defense rather than provocatidccordingly, the prascation instruction was
not consistent with his theory tife case and the trial court’s refusal to offer it does not give
to a cognizable habeas claim.

C. Concealment of Evidence Instruction

Petitioner’s next claim is that the triadwrt violated his due process rights when it
instructed the jury that they could infer petitiosewareness of his guilt if they concluded tha
he had tried to conceal evidence. ECF Nat 10. The trial court determined, over the
objections of petitioner’s counsel, that there waficient circumstantial evidence to allow the
jury to conclude that petitiondid the gun used in the murder. Lodg. Doc. No. 6 (Reporter’s

Transcript, Vol. IV) at 979-983. The Court oppeal agreed with theidt court and reasoned:

Consciousness of Guilt
Over defense objection, the trial cbgave a tailored vsion of pattern
instruction CALCRIM No. 371, as follows:

“If the defendant tried to hide evedce, that condaienay show that

he was aware of his guilt. []]] If you conclude the defendant made
such an attempt, it is up to you to decide its meaning and
importance; however, evidence of such an attempt cannot prove
guilt by itself.”

This instruction defines a permissjveot compelled, inference the jury
may draw if it finds the defendantddin fact try to hide evidence.

Defendant objected to the instructidit the trial courfound his evasive
testimony about what he did withethgun was sufficient to justify the
instruction. We agree. Defendant tiéstl in detail about the fear which
led him to buy the gun, and about wddre stored it when he was not
carrying it. That gun was important toim. That he claimed not to
remember what he did with it aftéee shot Lua gave rise to a rational
inference that he concealed it fire purpose of hiding his guilt. The
instruction left the jury free to draw annocent inference, that is, that in
his panic, defendant simply fgot what he did with the gunSée People v.
Avila (2009) 46 Cal.4th 680, 709 [instructioloes not compel the jury to
draw any inference nor does it “impnissibly lessen the prosecutor's
burden of proof even when erronelyugiven”].) But the jury was not
compelled to accept defendant's testiythat he did not remember what

18
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he did with the gun, but could ratidlyafind he concealed it to avoid
detection or prosecutionSée People v. Jacksgh996) 13 Cal.4th 1164,
1225.)

Duenas 2014 WL 2111212, at *6—7. Thisa@n was included in a petition for review to the

California Supreme Court which was summadénied. Lodg. Doc. No. 13 (Petition for

Review) at 17-20; Lodg. Doc. No. 1@rder Denying Petition for Review).

1. Applicable Legal Standards

Jury instructions are generally matterstaite law and, as such, federal courts are bound
by a state appellate court’s determination thaardicular instruction was warranted under state
law. See Bradshaw v. Richeéy46 U.S. 74, 76 (2005) (“We haxepeatedly held that a state

court's interpretation of stateNaincluding one announced on diteppeal of the challenged

conviction, binds a federal court gitj in habeas corpus.”). In order to warrant federal habeTs
relief, a challenged jury instrtion “cannot be merely undesirapkroneous, or even universally

condemned, but must violate sodhge process right guaranteedtbg fourteenth amendment.”

Cupp v. Naughterd14 U.S. 141, 146 (1973) (internal quasas omitted). A challenge to a trig
court’s jury instructions iseviewed under the standard€Brecht v. Abrahamso®07 U.S. 619,
637 (1993) — that is, whether the@rhad a “substantial and injous effect in determining the
jury’s verdict.” See California v. Rgyp19 U.S. 2, 5 (1996).
2. Analysis

Petitioner is not entitled tkabeas relief on this claim. As noted, this court is bound by
the Court of Appeal’s determination tH2aALCRIM No. 371 was properly warranted under
California law. Bradshaw 546 U.S. at 76. Additionally, the instruction permitted only an
inference of guilt if the jury actually concludétht petitioner had tried to hide the murder
weapon. See Francis v. Franklid71 U.S. 307, 314 (1985) (“A peissive inference suggests {o
the jury a possible conclusion to 8eawn if the State proves predie facts, but does not require

the jury to draw that conclusion.”)lhe trial court cautioned the jury that:

Some of these instructions may ragply, depending on your findings about the
facts of this case. Do not assume just because | give a particular instruction that
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am suggesting anything about the factseAjou have decided what the facts are,

follow the instructions that dgpgly to the facts as you find them.
Lodg. Doc. No. 2 (Clerk’s Transcript Vol. I8t 410. Moreover, the Court of Appeal’s
determination that the evidence sugpdrsuch a finding was reasonabfeancis 471 U.S. at
314-15 (“A permissive inference vaikes the Due Process Clauseyahthe suggested conclusic
is not one that reason and comnsemse justify in light of the pven facts before the jury.”).
Finally, given the substantial ieence of petitioner’s guilt presented at trial, there is no
reasonable basis on which to find that this irettom, even if erroneousiad a substantial or
injurious effect on the jury’s verdictSee Brechtc07 U.S. at 639 (finding trial error harmless
where “the State's evidence of guilt was, if aeérwhelming, certainly weighty” and “other
circumstantial evidence . . . alpointed to petitiaer’s guilt”).

D. The Constitutionality of Petitioner’'s Sentence

Petitioner’s final claim is that his senterafdifty years to lie violates the Eighth
Amendment insofar as it effectively amounts to @ $éntence without the gmbility of parole.
ECF No. 1 at 8-9, 37-39. He notes that he wasrgeen at the time of the murder and argues
United States Supreme Court’s decisioMilier v. Alabama 132 S. Ct. 2455, 183 L. Ed. 2d 4(
(2012) serves to invalidate his sentence. ECFINa.37-39. The Court of Appeal rejected th

argument:
Cruel and Unusual Punishment
Defendant contends his 50—year seck violates the Eighth Amendment
because he was a minor when herdeved Lua with a firearm. We
disagree.

Under a series of recent decisiotise United States Supreme Court has
construed the Eighth Amendment to preclude a person from being
sentenced to death for any crime committed as a juveRitpefr V.
Simmong2005) 543 U.S. 551 [161 L.Ed.2d )] preclude such a person
from being sentenced to life withoparole (LWOP) for a non-homicide
(Graham v. Florida(2010) 560 U.S. 48 [176 Ed.2d 825] ), and preclude
such a person from being sentented.WOP for a homicide unless the
sentencing body has an opportunity to consider mitigating circumstances
calling for a lesser sentenddi(ler v. Alabama(2012) 567 U.S. —— [183
L.Ed.2d 407] ). Defendant contends his sentence violates the principles
underlyingMiller.
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In People v. Caballerq2012) 55 Cal.4th 262C@ballero), our Supreme
Court held that a sentence to a tasfryears that exceeds the normal life
expectancy of a person who committed a non-homicide offense was
equivalent to an LWOP sentenceadatherefore invalid under Graham.
(Caballerg supra, 55 Cal.4th at p268.) The court defined “life
expectancy” to mean “the normal liexpectancy of a healthy person of
defendant's age and gender living in the United Statkk.a{ p. 267, fn.

3)

On appeal, defendant concedesttlhis sentence does not exceed his
natural life expectancy, and estimatesaiébe eligible for parole when he

is about 68 and a half years oldee People v. Mendg2010) 188
Cal.App.4th 47, 62—-63 [average life expectancy for 18—year—old male is 76
years].) This dooms defendant's cotitem of error, because it shows that
his sentence does not equaael WOP, and does not violatdiller or its
underlying principlesCaballero was clear that “lé expectancy” did not
refer to an average prison inmate's life expectancy, but normal life
expectancy.Caballerg supra, 55 Cal.4th at p. 267, fn. 3.)

Defendant citesPeople v. Perez2013) 214 Cal.App.4th 49 for the
proposition that he must have apportunity for a “meaningful” or
“substantial” life expectancy outsideigwn, and that “theseven and a half
years he would have remaining irsHife after havingspent 50 years in
prison can hardly be characterized as ‘meaningful.” ” We will not assume
defendant will have no opportunity i something useful with his life,
even if he is old and infirm. Mg have led meaningful lives during
periods of advanced age and infityn The probation report shows that
defendant is married with two childreHe can participate in the lives of
his children—and perhaps grandchiladkreto some extent from prison, and
can do so more fully if he is ever paroled, even later in life. (See, inter alia,
In re T.S.(2003) 113 Cal.App.4th 1323, 1328 hat participation alone
provides a worthy, redemptivend “meaningful” purpose in life.

As defendant concedes, the Legislatueie determined that persons such as
defendant, who use firearms toepreditatedly murder another person,
should serve 50 years in prisoB88(190, subd. (a), 12022.53, subds. (a)(1),
(d) & (h).) Application ofthat legislative norm in this case does not “shock
the conscience” simply because defendant was a week shy of 18 when he
murdered Lua. (Cfin re Lynch (1972) 8 Cal.3d 410, 424 [applying
California Constitution].) Nor has defendant shown that the Eighth
Amendment was violated. Accordingly, we reject defendant's cruel
punishment claims.

Duenas 2014 WL 2111212, at *7—8. This claim was raised before and denied by the Calif
Supreme Court. Lodg. Doc. Nb3 (Petition for Review) at 3: Lodg. Doc. No. 14 (Order

Denying Petition for Review).
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1. Applicable Legal Standards

A criminal sentence that is disproportiontaghe conviction fiense may violate the
Eighth AmendmentSolem v. Help463 U.S. 277, 284 (1983). Graham v. Florida560 U.S.
48, 74 (2010), the United States Supreme Coeid that the Eighth Amendment prohibits a
sentence of life without parole for juvendéenders who commit non-homicide offenses.
Subsequently iMiller, the Court held that the Eighth A&Amdment forbade sentencing scheme
which mandated life in prison without the pod#ipof parole for juvenile offenders, including
those juveniles who had committed homicide. 132 S. Ct. at 24@r did not, however,
impose a categorical bar on lifetiout parole for juveniles; stead it held that the Eighth
Amendment required a judge or jury to accountlierjuvenile’s age and other mitigating factg
before imposing a life sentence without pardte.

2. Analysis

The Court of Appeal’s rejection of fioner’s Eighth Amendment claim was not
unreasonable. First, the United States Supr@mat has not held that an indeterminate life
sentence for a juvenile homicide aftéer violates the Eighth Amendmer8ee Contreras v.
ShermanNo. CV 15-3768-JAK (JPR), 2016 U.S. Dist. LEXIS 77323 at *45 (C.D. Cal. May
2016). As such, this court cannot say that the Gafukppeal’s decision is contrary to clearly
established federal law. Addinally, both the Court of Appeahd the respondent point out th:
petitioner’s life expectancy is genty-six years and that, under tkems of his sentence, he wil
be eligible for parole when he is sixty-eiglduenas 2014 WL 2111212, at *8; ECF No. 13 at
20. Moreover, respondent arguesd getitioner offers no contragssertion) that California’s

new parole scheme, articulateddalifornia Penal Code section 305takes petitioner eligible

A person who was convicted of a coffitng offense that was committed before
the person had attained 23 years of agef@ndhich the sentence is a life term of
25 years to life shall be eligible forlease on parole by the board during his or her
25th year of incarceration at a youtfieader parole hearing, unless previously
released or entitled to an earlier parconsideration hearing pursuant to other
statutoryprovisions.

Cal. Pen. Code § 3051(b)(3).
22

DI'S




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

for parole during his twenty-fiftiear of incarceration. ECF Nb3 at 21. Lastly, any contentid
that petitioner’s sentence is unconstitutional beeat is disproportionate to the crime he was
convicted of is also unavailing. Petitioner waswoted of first degree murder, shooting into &
occupied vehicle, and unlawful possession fafeearm by a minor. Th&nited States Supreme
Court has upheld the proportionglof life sentences without possibility of parole for far less
violent crimes.See, e.g., Harmelin v. Michiga®01 U.S. 957, 1001 (1991) (upholding a life
sentence without parole for poss®n of 672 grams of cocaine).
IV. Conclusion

Accordingly, IT IS HEREBY RECOMMENDED #t petitioner’s application for a writ ¢
habeas corpus be denied.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatias,reply to the objections
shall be served and filed withfourteen days after service thie objections. Failure to file
objections within the specified time may waive tight to appeal the Distt Court’s order.
Turner v. Duncan158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir.
1991). In his objections petitionmay address whether a certifeatf appealabity should issug
in the event he files an appeal of the judgment in this caseRule 11, Rules Governing Secti
2254 Cases (the district court miggue or deny a certificate appealability when it enters a

final order adverse to the applicant).

DATED: November 20, 2017. WM
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EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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