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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

SVETLANA TYSHKEVICH, No. 2:15-cv-2010 JAM AC (PS)
Plaintiff,

V. ORDER & FINDINGS AND
RECOMMENDATIONS

WELLS FARGO BANK, NA,, etc.; et al.,

Defendants.

This is a mortgage foreclosure case. The First Amended Complaint (“Complaint”) 3

violations of (1) the Trust in Lending ActTILA”"), 15 U.S.C. 88 1601-1667f, (2) the Fair Debt

Collection Practices Act (“FDCPA”), 15 UG. 88 1692-1692p, and (3) California’s Unfair
Competition Law, Cal. Bus. & Prof. Code §§ 17200, et's&dgaintiff sues Wells Fargo Bank,
N.A. (“Wells Fargo” or “Harbor View Trust’§,Select Portfolio Servicing, Inc. (“SPS”), Nation
Default Servicing Corporation (“NDSG;"Bank of New York Mellon (“BoNY”)? and Real Time

! The Complaint also alleges that the laitvéarises out of Defendants’ violations” of
California’s Rosenthal Fair ¢ Collection Practices Act (‘RFDCPA”), Cal. Civ. Code
§§ 1788-1788.33, although there is no separate claigiradlspecific violation®f that statute.

 “Wells Fargo Bank, N.A., as Trustee on BelwdlHarbor View Mortgage Loan Pass-Through

Trust Certificates, Series 200E-" See First Amended ComplaifiComplaint”) (ECF No. 17)
2.

c.41

lleges

al

“The Bank of New York Mellon fka The Bank dfew York, As Successor to JP Morgan Chase

Bank, N.A. as Trustee for the @iicateholders of CWHEQ Revaihg Home Equity Loan Trust
Series 2006-C.”
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Resolutions, Inc. (“Real Time”). This proceeglwas referred to the undersigned by E.D. Cal.

(“Local Rule”) 302(c)(21).
Defendants move to dismiss this actionsemeral grounds. Their principal argument,
however, is that the entire lawsis dependent upon plaintiff's afjed rescission of her loans,

that the rescission was made nf8gyears after the loans weredealong past the three (3) ye

period for rescission permitted by 15 U.S.C. § 1635(f). For the reasons set forth below, the

undersigned will recommend that the motiongtanted, and that the Complaint be dismissec
with leave to amend.
. BACKGROUND

A. Allegations of the Complaint

In her First Amended Complaint (“Complaihn(ECF No. 17), plaintiff alleges that she
“rescinded” her Wells Fargo (“Harbor VieWwust”) loan on March 14, 2015, and that she
“rescinded her second trust deed loan” viddnk of New York (“BoNY”) on July 2, 2015.
Complaint 11 10 & 11. Plaintiffoes not allege the date thams were made, nor attach any
documentation of the loan from which the cowtld determine the date. However, implicitly
acknowledging that the rescission must occur wighyears after the date the loan was made,
15 U.S.C. 8§ 1635(f), plaintiff doeslefje that she “is able tog@nd after three years from the
date of the loan transactions because thasenever been consummation of the loans.”

Complaint § 17 n.2. By way okplanation, plaintiff alleges:

There was never consummation with the named parties within the
transaction. A bindingantract requires ident#ble parties. Here,

the pertinent loan documents failed to identify the true parties to the
transactions.

B. TheClaims

The Complaint’s first three Causes of Actltege that all the dendants violated the
FDCPA by: (1) taking collection activity againstriieat “cannot legally be taken” (violating 15
U.S.C. § 1692e(5); (2) falsely representedi¢gal status of the debt (violating 15 U.S.C.

8 1692e(2)(A)); and (3) threatened “to collectaamount not authorized by law” (violating 15
2
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U.S.C. § 1692f(1)). Each of these claims is predicated upon plaintiff's implicit allegation
(reading the Complaint in the lightost favorable to her) that she had properly rescinded the
loans under TILA, before dendants took these actions.

The Complaint’s Fourth Cause of Actiolteges that all the defendants violated the
California Business & Profession®@e § 17200 by violating the FDCPA.

The Complaint’s Fifth Cause of Action alles that defendants Wells Fargo and BoNY
violated TILA by failing to comply with theiobligations once her éms had been rescinded.

[I. MOTIONS TO DISMISS

Wells Fargd and BoNY move to dismiss the TILélaim, arguing that (1) it is untimely

under 15 U.S.C. § 1635(f), and (2) plaintiff failed to “tender the amounts due under the loan.”

ECF Nos. 29 at 6-8 (Wells Fargo), 33 at 7-9 (BoNY).

All defendants have moved to dismissth# FDCPA claims, arguing that plaintiff's
TILA right to rescind her mortgage loansipon which all of her FDCPA claims are based —
expired years ago under TILA's tlergrear statute of repose, asfeeth at 15 U.S.C. 8§ 1635(f).
ECF Nos. 27-1 at 4-7 (Real Time), 29 at 6-7e(M/Fargo), 33 at 7-8 (BoNY). The defendantg
have also made the following arguments.

Real Time moves to dismiss (1) the FDC&ams and the state claim, for failure to
allege that it violated any prasion of the FDCPA, (2) all claimasgainst it, arguing that the
Complaint does not comply with the “short and plsiatement” requirement of Fed. R. Civ. P
and (3) California’s Unfair Competition Law claifor lack of standing. ECF No. 27-1 at 7-9.

BoNY moves to dismiss the FDCPA clainasguing that it is not engaged in the
collection of any debt. ECF No. 33 at 9. The usmgred interprets this fee an argument that
BoNY is not a “debt collector” within the meaning of the FDCPA, 15 U.S.C. § 1692a(6). W
Fargo and BoNY also argue tihe FDCPA statute only appliesttee collection of debt, and

that non-judicial foreclosures are not the colctf “debt,” within the meaning of the FDCPA

* Wells Fargo, SPS and NDSC filegoint brief, so references to motions or arguments mad
“Wells Fargo” includes all thregefendants unless otherwise specified.
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15 U.S.C. 8 1692a(5). ECF Nos. 2®4wVells Fargo), 33 at 9-10 (BoNY).

A. Dismissal Standards

All defendants have moved to dismiss lsagpon Rule 12(b)(6) and/or Rule 8(a).
However, since defendants’ motions are predatat part upon 15 U.S.C. § 1635(f), which is
jurisdictional statute of reposthe court must also considiie standards applicable to
Rule 12(b)(1) motions to dismiss for lack of jurisdictfon.

1. Rule 12(b)(1) Standards

To invoke a federal court’'s subjematter jurisdiction, a plaintiff
needs to provide only “a short and plain statement of the grounds
for the court’s jurisdiction.” FedR. Civ. P. 8(a)(1). The plaintiff
must allege facts, not mere léganclusions, in compliance with
the pleading standards estabéd by Bell Atlantic Corp. V.
Twombly, 550 U.S. 544 (2007), arfshcroft v. Igbal, 556 U.S.
662 (2009)._See Harris v. Rand, 682 F.3d 846, 850-51 (9th
Cir. 2012). Assuming compliance with those standards, the
plaintiff's factual allegations willordinarily be accepted as true
unless challenged by the defendaBee 5C Charles Alan Wright &
Arthur R. Miller, Federal Praate and Procedure 8 1363, at 107 (3d
ed.2004).

Under Rule 12(b)(1), a . .. “faciahttack accepts the truth of the
plaintiff's allegations but asserts that they “are insufficient on their
face to invoke federal jurisdiction.”__Safe Air for Everyone v.
Meyer, 373 F.3d 1035, 1039 (9th Cir. 2004). The district court
resolves a facial attack as ibuld a motion to dismiss under Rule
12(b)(6): Accepting the plaintiff'@llegations as true and drawing

all reasonable inferences in the plaintiffs favor, the court
determines whether the allegations are sufficient as a legal matter to
invoke the court’s jurisdiction.Pride v. Correa, 719 F.3d 1130,
1133 (9th Cir. 2013).

Leite v. Crane Co., 749 F.3d 1117, 1121 (9th Cir.), cert. denied, 135 S. Ct. 361%2014).

® The three-year period imposed by 15 U.S.C685(f), upon which plairffis’ motions rest, is
not just a statute of limitationd is a statute of reposé&dcOmie-Gray v. Bank of Am. Home
Loans, 667 F.3d 1325, 1326 (9th Cir. 2012) (“15 U.8S.€635(f) is a three-year statute of
repose, requiring dismissal of a claim for ission brought more than three years after the

consummation of the loan secured by the first tleed”). Therefore, once the three-year clo¢

runs out, the right of rescissiondempletely extinguished, and des this court of jurisdiction

to hear a claim based upon the alleged rescisBeach, 523 U.S. at 412 (“§ 1635(f) complete

extinguishes the right of rescission at the end of the 3-year perdidiel v. Country Funding
Corp., 309 F.3d 1161, 1164 (9th Cir. 2002) (the exipineof the 3-year period “depriv[es] the
courts of subject matter jwdiction when a 8§ 1635 claimhsought outside the three-year
limitation period”).

® A “factual” attack is shject to a different standard. See Leite, 749 F.3d at 1121.
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In this case, defendants have mounted adfaattack, because thdyase the attack on
the face of the Complaint, toper with matters that may le®nsidered by the court through
judicial notice. Specifically, deflants argue that the Deeds o@igtrfor plaintiff's loans, which
they assert are subject to judicnotice, show that plaintiffawsuit was filed more than three
years from the date the loans were made. mfets further argue thplaintiff's opposition to
their motion is based upon allegations of the Complaint that contradict matters subject to j
notice. Accordingly, all of dendants’ motions will be decidaunder Rule 12(b)(6) standards.

2. Rule 12(b)(6) Standards

The purpose of a motion to dismiss pursuarRule 12(b)(6) is to test the legal

sufficiency of the Complaint. N. Stant’l v. Ariz. Corp. Comm’n, 720 F.2d 578, 581 (9th

Cir. 1983). “Dismissal can be based on the lack cbgnizable legal thepor the absence of
sufficient facts alleged under agnizable legal theory.” Baligri v. Pacifica Police Dep’t, 901

F.2d 696, 699 (9th Cir. 1990).

In order to survive dismissal for failuredtate a claim, a complaint must contain more
than a “formulaic recitation of the elementsaofause of action;” it must contain factual

allegations sufficient to “raise a right to reliefoale the speculative level.” Bell Atlantic Corp.

Twombly, 550 U.S. 544, 555 (2007Ix is insufficient for the pleadg to contain a statement of
facts that “merely creates a sigpn” that the pleader might laa a legally cognizable right of

action. _Id. (quoting 5 C. Wright & A. M#llr, Federal Practice and Procedure § 1216, pp. 23¢
(3d ed. 2004)). Rather, the complaint “must cangaifficient factual matter, accepted as true

‘state a claim to relief that is plausible on its face.” Ashcrofgbal, 556 U.S. 662, 678 (2009

(quoting_ Twombly, 550 U.S. at 570). “A claim hagial plausibility when the plaintiff pleads
factual content that allows the court to drae thasonable inference that the defendant is lial
for the misconduct alleged.” 1d.

In reviewing a complaint under this starglathe court “must accept as true all of the
factual allegations contained in the complaisghstrue those allegatis in the light most

favorable to the plaintiff, and selve all doubts ithe plaintiffs’ favor. _See Erickson v. Pardus

551 U.S. 89, 94 (2007); Von Saher v. Norton @nMuseum of Art at Pasadena, 592 F.3d 95
5
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960 (9th Cir. 2010), cert. denied, 131 S. 8155 (2011); Hebbe v. Pliler, 627 F.3d 338, 340 (§

Cir. 2010). However, the court need not accepiwees legal conclusions cast in the form of
factual allegations, or allegatiotigat contradict matters propedybject to judicial notice. See

Western Mining Council v. Watt, 643 F.2d 618, 624 (9th Cir. 1981); Sprewell v. Golden St;

Warriors, 266 F.3d 979, 988 (9th Cir.), as amended, 275 F.3d 1187 (2001).
Pro se pleadings are heldadess stringent standard thtinse drafted by lawyers.

Haines v. Kerner, 404 U.S. 519, 520 (1972). Prooseplaints are construed liberally and may

only be dismissed if it appears beyond doubt thapthintiff can prove no set of facts in suppd

of his claim which would entitle him to relief. Nordstrom v. Ryan, 762 F.3d 903, 908 (9th ¢

2014). A pro se litigant is entitled to notiokthe deficiencies in the complaint and an
opportunity to amend, unless thenga@aint’s deficiencies could nie cured by amendment. S

Noll v. Carlson, 809 F.2d 1446, 1448 (9th Cir. 1987).

B. Requests for Judicial Notice

“A court shall take judicial notice if reqatd by a party and sup with the necessary
information.” Fed. R. Evid. 201(d). “A judally noticed fact must be one not subject to
reasonable dispute in that it isher (1) generally known within ghterritorial jursdiction of the
trial court or (2) capable of acciesand ready determination by resort to sources whose acc
cannot reasonably be questioned.” Fed. R. Evid. 201(b).

Even where a document is not subjegtthcial notice, however, the court may still
consider a document profferéat judicial notice, if it quafies under the “incorporation by

reference” doctrine.

[T]he “incorporation by reerence” doctrine . .. permits us to take
into account documents “whose cemnts are alleged in a complaint
and whose authenticity no party questions, but which are not
physically attached to éh[plaintiff's] pleading.”

Knievel v. ESPN, 393 F.3d 1068, 1076 (9th @B05) (quoting Janas v. McCracken (In re

Silicon Graphics Inc. Sec. Litig.), 183 F.3d 970, 986 (9th Cir. 1999)). The Ninth Circuit has

extended the doctrine

to situations in which the pldiff's claim depends on the contents
of a document, the defendant attaches the document to its motion to
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dismiss, and the parties do notsplite the authenticity of the
document, even though the plafhtloes not explicitly allege the
contents of that document in the complaint.

Knievel, 393 F.3d at 1076.

1. Defendant Real Time

a._Exhibit A: Home equity “Credit Line Agreement” for $170,000, date

March 6, 2006, between borrowereédana Tyshkevich and lender America’'s Wholesale Len
(“AWL"), and bearing the signature of Ms. 3lykevich (dated March 7, 2006). ECF No. 27-4

The Agreement does not purport to be arcifidocument, nor to be recorded in any
recorder’s office or with any othgovernmental agency. Real Timaguely asserts that plainti
refers in the Complaint to all documents forievhit seeks judicial nate (or that they are
contained in public records). EQNo. 27-1 at 2 n.1. Howevergleourt can find no reference |
this document in the Complaint, and Real Time does not specify where in the Complaint th
reference is to be found. The Complaint does ttef@laintiff's “mortgage loan with Harbor
View Trust,” and her “secondust deed loan with BONY,” buExhibit A does not on its face
show that it is either of these loans.

The request for judicial notice of this document will therefore be denied.

b. Exhibit B: Deed of Truslated March 6, 2006, for $170,000 , betwe
Svetlana Tyshkevich and America’s Wholeskénder (through its “nominee,” the Mortgage
Electronic Registration Systems, Inc. (“MERSg¢corded at the Plac County Recorder’s
Office on March 14, 2006 (Recorder’'$fioe Document No. DOC-2006-0027653). ECF
No. 27-5. The Deed of Trust states that gwanbers plaintiff's home as security for her
“revolving credit agreement dated March 6, 20@61tl states that “[tlhe maximum principal
obligation under the Agreement” seed by the Deed of Trust is $170,000.

The existence and contentstloifs publicly recorded docuent can accurately and readil
be determined, and therefore the request focjaldnotice of the document (hereinafter “Real
Time RfIN Exh. B"), will be granted.

c. Exhibit C: Correspondenceiin Real Time, addressed to Svetlana

Tyshkevich, dated March 27, 2009. ECF No. 27FGis document is not referred to in the
7
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Complaint (notwithstanding Re@lme’s vague assertion that dbcuments for which it seeks
judicial notice are referred in the Complaint), and it meets nookthe requirements for taking
judicial notice. The request for judiciabtice of this document will be denied.

d. Exhibit D: “Notice of TILA Recission” from Svetlana Tyshkevich to
Real Time, dated July 2, 201&CF No. 27-7. The document makes reference to America’s|
Wholesale Lender as the “Lender,” @ond'Countrywide” as the “Originator.”

This document may, or may not, be referrethtthe Complaint. In the Complaint,
plaintiff alleges that on July 2, 2015, she “reseith¢her second trust deed loan with BONY.”
Complaint { 36. However, Exhibit D containsnedéerence to any “loan with BONY.” Real
Time makes no effort to explain how the dowould know that ExHait D is the document
referred to in the Complaint, and therefore thguesst for judicial notice of this document will b
denied.

2. Wells Fargo
a. _Exhibit A: Deed of Tst dated March 6, 2006 for $1.36 million,
between Svetlana Tyshkevich and America’s Whale Lender, recorded at the Placer Count
Recorder’s office on March 14, 2006 (Recard Office Document No. DOC-2006-0027652).
ECF No. 30 at 5-27. The Deed of Trust encumbeamiif’s home as secity for “a promissory
note signed by Borrower and dated March 6, 2086¢d which promissory note “states that
Borrower owes Lender” $1.36 million.

The existence and contentstloifs publicly recorded docuent can accurately and readil
be determined, and therefore the request focjaldnotice of the document (hereinafter “Wells
Fargo RfIN Exh. A”), will be granted.

b. Exhibit B: “Notice of D&ault” based upon the $1.36 million Deed of
Trust executed by Svetlana Tyshkevich, datene 12, 2008, and recorded at the Placer Cou

Recorder’s Office on June 16, 2008 (Recogl®ffice Document No. DOC-2008-0048763-00).

ECF No. 30 at 29-30. The existence and cdatehthis publiclyrecorded document can
accurately and readily be determdh and therefore the request jiadticial notice of the docume

(hereinafter “Wells Fargo RfJN Exh. B”), will be granted.
8
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c. Exhibit C: “Notice of Resgsion” of Exhibit B, dated December 3,
2012, and recorded at the Placer County Recorder’s Office on December 5, 2012 (Record
Office Document No. DOC-2012-0116290). ECF No. 30 at 32. The existence and conter
this publicly recorded document can accuraselg readily be determined, and therefore the
request for judicial notice dhe document (hereinafter “Wells Fargo RfJN Exh. C”), will be
granted.

d. Exhibit D: “Notice of Dfault” based upon the $1.36 million Deed of
Trust executed by Svetlana Tyshkevich, dadetober 20, 2014, andagorded at the Placer
County Recorder’s office on October 22, 2@R&corder’s Office Document No. DOC-2014-
0074663-00). ECF No. 30 at 34-37. The existemcecantents of this publicly recorded
document can accurately and readié/determined, and therefore the request for judicial not
of the document (hereinafter “Wellsriga RfJN Exh. D”), will be granted.

e. _Exhibit E: “Notice of Truse’s Sale,” dated March 10, 2015, recordq

at the Placer County Recorder’s office on Mat@, 2015, and referring to the $1.3 million De

of Trust (County Recorder’s Office DocunteNo. DOC-2006-0027652), executed by Svetlana

Tyshkevich (County Recorder’s Office Bament No. DOC-2015-0017658-00). ECF No. 30
at 39-40. The existence and contents ofhislicly recorded document can accurately and
readily be determined, and therefore the regieegudicial notice of the document (hereinafter
“Wells Fargo RfJN Exh. E”), will be granted.

f. Exhibit F: Decision in Tyskevich v. Countrywide Home Loans, Inc.,

C070764 (3rd Dist. December 26, 2014) (unpublisheBICF No. 30 at 42-61. The existence
and contents of this public document can accuratetireadily be determined, and therefore t
request for judicial notice dhe document (hereinafter “Wells Fargo RfJN Exh. F”), will be
granted.

I

" See Tyshkevich v. Countrywide Home Loans, Inc., 2014 WL 7366943, 2014 Cal. App. U
LEXIS 9200 (3rd Dist. 2014), cedenied, 136 S. Ct. 168 (2015).
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3. BoNY

BoNY has submitted five documents (Exhilit®, ECF No. 34-1), and requests judicié
notice of them. Each document purports to loended at the Placer County Recorder’s office
and the Request for Judicial Notice assertséhah document bearspecified “instrument
number.”

However, each document has that instrumenthaumredacted out. It is that instrument
number that permits the courtaocurately and readily determitie existence and content of t
document. Therefore, the requdsisjudicial notice will be denied.

4. Plaintiff
a. AmicusBrief
Plaintiff requests judiciatotice of the Brief of Amicu€uriae Consumer Financial

Protection Bureau in Support of AppellantdaReversal, Ho v. Reatrust Company, N.A.,

No. 10-56884 [2015 WL 4735787] (9th Cir. August 7, 201BCF No. 37 at 3-36. Plaintiff the
cites the brief for the legal argument that defeslare “debt collectors.ECF No. 36 at 8.

The existence of this publicly filed documean accurately and readily be determined
but the arguments and factual assed contained in the brief are rjaticially noticeable facts.
Because the existence of the brieflahe fact that it was filed are n@levant to the issues befag

the court, the request for judicial notice will dbenied. _See Ruiz v. City of Santa Maria, 160 H

543, 548 n.13 (9th Cir. 1998) (judicial notice is inagprate where the facte be noticed are ng
relevant to the disposition ofé¢hssues before the court). Hoxee, the court will consider the
brief to be a supplement to plaintiff's authorities the degree it may be helpful in determining

the legal issues before the caurt.

8 The court notes that the CFPB’s interpretatiowlo® or what is a “detrollector” is of some
interest, as that agency is laotized by law to “prescribe rules with respect to the collection ¢
debts by debt collectors.” 15 U.S.C.A. 8 1862 However, the citedmicusbrief is not an
interpretive regulation, huather a litigation pagon, as to which this court may or may not
accord any deference, depending on factors thastie not discussed by any party. See, e.g.
United States v. Mead Corp., 533 U.S. 218, 228 (2(f)rts treat interpretations “advanced 1
the first time in a litigation brief” with “neandifference”) (citing_ Bowen v. Georgetown Univ.
Hospital, 488 U.S. 204, 212-213 (1988)); Anéers. DHL Ret. Pension Plan, 766 F.3d 1205
1212 (9th Cir. 2014) (declining to accord deference to agency’s amicus brief where its pos

... [continued]
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b. Decisionin Bank of America v. Nash

Plaintiff requests judiciatotice of Bank of America v. &, a Florida Circuit Court

(Seminole County) decision, dated October 16, 2BE@F No. 37 at 37-40. That court, after
taking testimony, concluded that America’s Wésadle Lender (“AWL”) “was not in fact
incorporated in the year 2005 subsequently, at any time, bigher Countrywide Home Loans,
or Bank of America, or any of dir related corporate entities agents.” ECF No. 37 at 38.

The court may take judicialotice of court recosl Valerio v. Boise Cascade Corp., 8Q

F.R.D. 626, 635 n.1 (N.D. Cal. 1978), aff'd per euani 645 F.2d 699 (9th Cir.), cert. denied, 4

U.S. 1126 (1981). The existence and contenteepublicly filed Florida court document can
accurately and readily be determih so the fact that the dsicin was rendered is subject to
judicial notice. The underlyingonclusion of the Florida courtgarding the status of AWL,
however, is not a “fact” of which this court cakegudicial notice. Because the mere existen
of the document is not relevant to the issuesridtfus court, the request for judicial notice wil
be denied._See Ruiz, 160 F.3d at 548 n.13.

However, the court recognizes that plaintifpreceeding pro se, and further, that it mu

interpret plaintiffs Complaint in the light mofvorable to her. Acadingly, the court will

construe plaintiff's Complaint in light of herli@nce on the Florida case, to include the allegati

that AWL was not a corporatn in 2005, and that AWL was not incorporated thereafter by
Countrywide or Bank of America.
[ll. ANALYSIS
A. The Truth in Lending Act (“TILA”) Claim

Plaintiff alleges that she gperly “rescinded” her mortgadeans under TILA. Complain
19 35, 36. Because plaintiff properly rescindeddhes (according to the complaint), defende
Wells Fargo Bank, N.A. and BoNY wethen required to “canceldmote, release the deed of

trust, and credit any and all payments, fead, @arges associated with the transaction to

does little more than restate the terms of taug). In any event, no matter what the CFPB’s
position may be, this court is bound first and foretray the Ninth Circuit’s interpretation of th
FDCPA.
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Plaintiff's account,” which they failed to do, in violation of TILA. Complaint 1 37-39.
1. Timeliness

TILA provides that “in the case of any camser credit transaction,” which includes the
home equity loans at issue heltes borrower “shall have the rigtat rescind the transaction unt
midnight of the third business yléollowing the consummation ¢fie transaction or the delivery
of the information and rescission forms requiveder this section togethwith a statement
containing the material discloms required under this subchaptwhichever is later.”
15 U.S.C. § 1635(d).What is intended by this is thdhe borrower may rescind the loan
agreement if the lender fails to deliver certaimfe or to disclose important terms accurately.

Beach v. Ocwen Fed. Bank, 523 U.S. 410, 411 (1998).

However, if the lender is late in deliveg the required disclosure forms, the right of
rescission persists for up tlaree yeargast the date the loan is consummated. 15 U.S.C.
8 1635(f). At the end of that three year perio@, ltbrrower’s right of resgsion expires even if
the lender never provides the required disclosures. Beach, 523 U.S. at 413 (TILA provide
the borrower’s right of rescission ‘shall expireet years after the daté consummation of the
transaction or upon the sale of the property, ivner occurs first,” een if the required
disclosures have never been made”).

Moreover, the three-year period is not awgabf limitations, but a statute of repose.

McOmie-Gray v. Bank of Am. Home Loans, 667 F.3d 1325, 1326 (9th Cir. 2012) (“15 U.S,

8 1635(f) is a three-yeatatute of repose, requiring dismissha claim for rescission brought
more than three years after tmnsummation of the loan secutedthe first trust deed”). What

this means is that once the three-yeacklruns out, the righof rescission isompletely

° The parties agree that neither loan at issueiberéresidential mortgageansaction” in which
“a mortgage, deed of trust, purchase money #ganterest arising under an installment sales
contract, or equivalent consenssaturity interest is created @tained against the consumer's
dwellingto finance the acquisition or initial construction of such dwelling5 U.S.C.A.

§ 1602(w) (emphasis added). These loans — arkfarancing and a home equity line of credit
are therefore not categorically exempted fibibA'’s right of rescission. 15 U.S.C.A.

§ 1635(e)(1) (“[T]his section [confeng the right of rescission] do@st apply to . . . a residenti
mortgage transaction as definedsaction 1602(w) of this title”).

12
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extinguishedand the court is deprived of jurisdani to hear a claim based upon the rescission.

Beach, 523 U.S. at 412 (“§ 1635(f) completely extisgas the right of rescission at the end of

the 3-year period”); Miguel v. CountryuRding Corp., 309 F.3d 1161, 1164 (9th Cir. 2002) (th

expiration of the 3-year period “depriv[es] theuds of subject matter jurisdiction when a § 16
claim is brought outside thertre-year limitation period”), ¢e denied, 539 U.S. 927 (2003).

a. “Consummation” of a loan under TILA

In order for the court to determine whetk® right of rescission has been extinguishe

by the 3-year statute of repose, it must knovemvthe statute of repose clock starting ticking.

Defendants argue that the clock started on oublarch 6, 2006, when the loans were made,

support, they cite the Deeds ofust (of which the court has takprdicial notice), both of which
are dated March 6, 2006. See Real Time RE3IN. B ($170,000 Deed of Trust), Wells Fargo
RfIN Exh. A ($1.36 million Deed of Trust).

Plaintiff argues that the Bear clock did not start taun on March 6, 2006, because the
loan was not “consummated” at that time. In@Gemplaint, plaintiff alleges that the loans wer
never “consummated” as defined by “Regulaty” 12 C.F.R. Part 226. Specifically, she
argues, “the true creditor the transaction was never discldge Plaintiff,” Complaint § 35,
even though this is required to consunterttie loan._See 12 C.F.R. § 226.2(a)(13).

As plaintiff argues, her right rescind her consumereclit transaction expires “three
years after the date of consummation of thagaction.” 15 U.S.C. § 1635(f). In turn,
Regulation Z, the federal regulation that impéss the TILA, interprets “consummation” to
mean “the time that a consumer becomesraotually obligated on eredit transaction.” 12
C.F.R. § 226.2(a)(13). StateMaletermines when a borrower becomes contractually obligat

under Regulation Z. Jackson v. Grant, 890 P8, 120 (9th Cir. 1989) (“[w]hen a consumer

“becomes contractually obligated” under Regula#oims, in turn, determined by looking to sta
law”) (citing 12 C.F.R. Pt. 226, Supp. 1 (Offictafaff Interpretations), Commentary 2(a)(13)).
“Under the law of California, as in most jsdictions, no loan contract is formed if an

essential element [of the contthis missing.” _Grimes v. NeWentury Mortgage Corp., 340 F.

1007, 1010 (9th Cir. 2003). One essential element of a contract underr@aldov is “[p]arties
13
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capable of contracting.” Jaaks, 890 F.2d at 120. If this, onygother essential element of the
contract is reserved for the future agreenadéioth parties, “there is generally no legal
obligation created until such an agreement is entered into.” Id. Plaintiff accordingly argue
the other party to her loan — the lender — wagnglentified, and therefore the loan was neve
“consummated” under Regulation Z.

Plaintiff thus rests her entire case upon hiegation that the “true” lender — and theref
the other party to the loan — was never identified. Interpreting this allegation in the light m
favorable to plaintiff, she ialleging either that (a) "America’Wholesale Lender” — the party
identified as the lender on the Deeds of Trusta-fictitious name, or a “dba,” for some other
entity, and that other entity wagver disclosed to plaintiff, ¢b) there was no such contracting
entity as “America’s Wholesale Lender,”e&vthough that name was placed on the loan
documents.

b. Was there a counter-party to the loans?

The face of the Complaint, taper with matters subject tadicial notice, show that all

the parties to the contract aremdified. There are two loans at issue here. The parties iden

for both loans are plaintiff and America’s Wholesale Lender (“AWL”). Real Time RfJN Exh.

($170,000 deed of trust), Wells Fargo RfJN EAK$1.3 million deed of trust). As noted,
plaintiff argues against this showing by notingttehe has alleged th&WL is not the “true”
lender.

i. AWL as a fictitious business name

Under the first, and most likely interpretation of the Complaint, plaintiff is alleging th
“America’s Wholesale Lender” is a fictitious namiéirst, the Complaint alleges that the loan
documents do not disclose the “true” lender. Complaint at 6 n.2 (“the pertinent loan docur
failed to identify the true partseto the transactions”). Seahrat oral argument on the motion,

plaintiff interjected that “America’s Wholesadlender” was a “dba.” Third, as disclosed in

Tyshkevich v. Countrywide Home LoanscIinNo. C-07064 (3rd Dist. December 26, 2014), of

which this court has taken judidinotice, plaintiff previouslgued “Countrywide Home Loans,

Inc. (Countrywide), dba America’s Wholesalenders, Inc.,” see Wells Fargo RfJN Exh. F,
14
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indicating that plaintiff is awarthat “America’s Wholesale Lendgr ‘Lenders’]” is a fictitious
business name for Countride Home Loans, Inc.

However there is nothing in California law that prohibits an entity from doing busine
under a fictitious business name, or a “dba.” tA@contrary, Californiéaw specifically provides
for this practice._See Cal. Bus. & PrGbde 88 17900-30 (“Fictitious Business Names”).
Therefore, if plaintiff's allegaon is that the 3-year clockdinot start running in March 2006
because a fictitious business name was listedeasounter-party to her contract, then her
allegation is legally insufficiertb stop the clock from running.

ii. AWL asnon-existenentity

The other possible interpretation of the Complaint is that plaintiff is alleging that AW
simply did not exist, and that a made-up bussngame was simply added as the lender, on h
loan contract. In light of plaintiff's implitacknowledgment in her state lawsuit that A\ites
exist as the fictitious name of Countrywidedanher acknowledgement at oral argument that A
was a “dba,” the court does natrsider this possibility to be plausible interpretation of the
Complaint.

At oral argument on this matter, howeveasiptiff pressed the possibility that AWL wag
actually non-existent, rather than simply aifinal name, by asserting that the Deeds of Trust
identify AWL as a New York corporation, whamfact, she alleges, it was not a New York
corporation. This argument misreads the Deedswst. They do not state that “AWL" is a
corporation. Rather, they state that the “Lehdea corporation organized under the laws of
New York. While the wording could be clearer, tpiain meaning of this is that the “Lender” -
which plaintiff implicitly acknowledges i€ountrywide(dba AWL) — is a New York
Corporation. It does not assthat AWL — the fictitioushame itself — is a New York

Corporation’

10 [As the California Court ofAppeal put it: “Thus, in usinthe fictitious name America’s
Wholesale Lender in the loan documents, Couvitltg acted properly ahdid not create or
purport to create any new juridical entity. .The fact that the loan daments went further anc
stated that America’s Wholesallender is a New York Corporation was not inaccurate or
misleading Countrywide, doing business as Amersc@/holesale Lender, is and was a New

... [continued]
15
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c. Conclusion

Defendants Wells Fargo and BoNY, the onljedelants against whom the TILA claim i
made, move to dismiss the TILA claim becapkantiff's lawsuit is predicated upon her
rescissions, in 2015, of two loans that were maddarch 2006. Looking only to the Complait
and to matters subject to judicial notice, it appehat plaintiff's ability to rescind the loans wa
extinguished in March 2009, six yedmsfore plaintiff filed this lawsti Plaintiff's argument that
the loans were not “consummated” in March 2Q0r maybe never), is not supported by anyth
appearing in the Complaint or subject to judiciotice, or plausiblynferable from either.

However, the court cannot definitively exclutie possibility that plaitiff could allege in

good faith that AWL was not a prapeontracting party in March 2006. Accordingly, the

undersigned will recommend that plaintiff be péted to file a motion to amend her Complaint

in an attempt to overcome the statute of repdse.

2. Failure to tender

Wells Fargo and BoNY move to dismisg fRILA claim on the further ground that the
Complaint fails to allege that plaintiff has theliyp “to tender the amount owed on the loan.”
Defendants are correct that if plaintiff is ableéscind, she will be required to give back what
she received from the lender, namely, the fieakthe $1.36 million and the $170,000 loans.
U.S.C. § 1635(b) (“Upon the performance c tireditor’s obligationander this section, the
obligor shall tender the propertyttee creditor, except that if retuof the property in kind woulg
be impracticable or inequitable, the obligtall tender its reasonable value”); 12 C.F.R.

§ 226.23(d)(3) (“If the creditor Isadelivered any money or prape the consumer may retain

York corporation and, like a multitude of otHmrsinesses, is permitted to operate under its

fictitious name.” Vildosla v. Countrywide Home Loans, Inc., 2015 WL 5258687 at *2, 2015

Cal. App. Unpub. LEXIS 6448 at *5 (Cal. App., 4iist. September 10, 2015) (emphasis adc
gunpublished).]

! The court notes that at oral argument onrhester, counsel for BoNY invited the court to
check the Secretary of State’shgée to confirm that AWL was #uworized to conduct business
California in 2006. Defendants whiave an opportunity to geest judicial notice of the
appropriate governmental websftg other appropriate documeiftplaintiff is permitted to
amend her Complaint.

% Since the statue of reposetigsdictional, it is proper to require plaintiff to address the isst
her complaint.
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possession until the creditor has met its obligation under paragraph (d)(2) of this section.
the creditor has complied with tha&ragraph, the consumer shiatider the money or property
the creditor “). Because of thihie district court has the disciatito require plaintiff to show

that she has the ability to tender the amoumro€eeds she received from the loan. Yamamg

v. Bank of New York, 329 F.3d 1167, 1173 (9th Cir. 20@B$trict court hasliscretion to require

plaintiff to show ability to tender before rdgang rescission), certlenied, 540 U.S. 1149 (2004

However, this is not a pleading issue susibépof resolution on a Rule 12(b)(6) motior).

Yamamoto gives this court the discretion to regjtirat plaintiff plead her ability to tender bac
what she received before she finally reesiher “decree of rescission.” Id. at 117IThe Ninth
Circuit has rejected the extension of Yamamotetuire that plaintiffs plead ability to tender i

their complaint._Merritt vCountrywide Fin. Corp., 759 F.3d 1012, 1033 (9th Cir. 2014). Th

ability to tender is an issue that may be added at the summary judgment stage, but not on
motion to dismiss TILA rescission claims. Id.

B. FDCPA Claims

Congress passed the FDCPA in 1977 with the stated purposes of
eliminating “abusive debt collection practices,” ensuring “that those
debt collectors who refrain fronusing abusive debt collection
practices are not competitively disadvantaged,” and promoting
“consistent State action to prot@cnsumers against debt collection
abuses.” 15 U.S.C. § 1692(e). In furtherance of these purposes, the
FDCPA bans a variety of deldollection practices and allows
individuals to sue offieding debt collectors.

Schlegel v. Wells Fargo Bank, NA20 F.3d 1204, 1207-08 (9th Cir. 2013).

1. Dependence on TILA claims

All of plaintiff's FDCPA claims are predicatl upon the alleged rescission of her loans.

Thus, in her fist claim, plaintiff allegesahdefendants pursued ‘lEction activity against
Plaintiff” after the loans were rescinded undé_A. Complaint  17-18; see 15 U.S.C.

8 1692¢(5) (unlawful to make a “dat to take any action that canfegally be taken”). In the

When

[0

N

D

a

13 Citing Ljepava v. M. L. S. C. Properties, Inc., 511 F.2d 935, 944 (9th Cir. 1975), and Palmer \

Wilson, 502 F.2d 860, 862 (9th Cir. 1974) (court hae ‘®quitable power toondition its decree
upon tender of repayment).
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second claim, plaintiff alleges thdeéfendants falsely represented thgal status of the loans as
being due and owing, or in default, because, dbge#d, the loans had aatly been rescinded.
Complaint § 21; see 15 U.S.C. 89P&(2)(A) (unlawful for debt colléor to falsely represent “the
character, amount, or legal statfsany debt”). In her thirdlaim, plaintiff alleges that

defendants threatened to colleata debt although not authorizeg the loan agreements or by

law, because the loans (and possibly the seauntiyest) had already been rescinded. Complgint

19 24-26; see 15 U.S.C. § 1692f(ahlawful to collect any amoumin a debt unless “authorized
by the agreement creating the debt or permitted by law”).

The Complaint contains no claim that defants otherwise violated the FDCPA. For
example, there is no claim that defendants thredt@faintiff with arrestor employed “unfair or
unconscionable means to collect or attempt tiecbany debt,” independent of the alleged

rescission._See, e.g., 15 U.S.C. 88 1692e(484thning arrest), 1692f (unconscionable means).

Because plaintiff's current complaint (togetleth matters subject to judicial notice),
shows that her TILA claim and right to resdj upon which all of the FDCPA claims rest, was
extinguished years ago, these claims must be ssgniagainst all defendants, for failure to state
a claim. Since, however, the TILA claimhbesing dismissed without prejudice, these claims
should also be dismissed withquejudice. If plaintiff prevail®n a motion for leave to amend
her complaint to cure the TILAmeliness issue, she shouldddgde to re-allege her FDCPA
claims.

2. Debt collectors

The FDCPA “bans a variety of debt collectipractices and allows individuals to sue
offendingdebt collectors Schlegel, 720 F.3d at 1207-08 (emgpisaadded). Plaintiff here has
alleged that defendamislated 15 U.S.C. 88 1692e and 169&hich prohibit “debt collectors”
from making false and misleading representationcollecting debt (1692e), and from using
unfair debt collection practices (1692f) e@use these prohibitions apply only to “debt

collector[s]” as defined by the FDCPA, the conmipianust plead “factual content that allows the

j®N

court to draw the reasonable inference” thd¢@ants are debt collectors. Schlegel, 720 F.3

at 1208.
18
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BoNY argues that it is not engad in the collection of any g which the court construg
to be an argument that itmet a “debt collector.” In additrg Wells Fargo and BoNY both argy
that “the only ‘collection’ action . . . [theylave engaged in is the pursuit of non-judicial
foreclosure.”_See ECF Nos. 29 at 9 (Wellsged, 33 at 10 (BoNY). The undersigned constry
these to be arguments that Wells Fargo andBare not “debt collgors” under the FDCPA.

There are three possibilities for Wells §@ior BoNY to be a debt collector under the
FDCPA. The first type of “debt collector” & entity whose “principal purpose” is debt
collection. 15 U.S.C. 8§ 1692a(6); Schlegel, 720 F.3d at 1208.

The second type of “debt collector” is an entity that “regularliects or attempts to
collect, directly or indiretty, debts owed or due osserted to be owed or daaother” 15
U.S.C. § 1692a(6) (emphasis added), so longeadebt “was not in default at the time it was

obtained” by the person collecting the det}t,§ 1692a(6)(F)(ii))._SeJerman v. Carlisle,

McNellie, Rini, Kramer & Ulrich LPA559 U.S. 573, 577 (2010) (“[tlhe Act regulates

interactions between consumebttas and ‘debt collector[s],” i@ed to include any person who

‘regularly collects ... debts owed due or asserted to be owaddue another.™) (citing 15
U.S.C. § 1692a(5), (6)). The key here is thdeht collector must reganly collect or try to

collect the debtsf another and therefore excludes entitieeavf they regularly collect debts

owed to themselves. Schlegel, 720 F.3d at 1ZD@&ejecting argument that “language in the
complaint adequately alleges that Wells Fardtects debts ‘owed or due another,” where the
complaint alleged that defendant regulartyjuires mortgages that are in defatflt).

The third type of “debt coltor” is any business, “theipcipal purpose of which is the
enforcement of security interests.” 15 U.S.C. § 1692a(6).
I
I

14 Moreover, the legislative history of the FDEBupports the view that was not intended to
cover: (1) the “collection of debtsuch as mortgages, . . . by persons who originated such Ig
or; (2) "mortgage service companies and othdrs service outstanding debts of others,” so Ig
as “the debts were not in default whaken for servicing.” S. Rep. No. 95-388printed in
1977 U.S.C.C.A.N. 1695, 1698.
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Plaintiffs Complaint contains nfactual allegations from which the court can concluds
that Wells Fargo or BoNY is a debt collectorapieast is acting as such in this cBsélere, as
in Schlegel, “the complaint’s factual matter, viewedhe light most favorable to . . . [plaintiff],
establishes only that debt collection is sqraé of . . . [defendant’s] business, which is
insufficient to state a claim under the FDCPAd. at 1209. Because the Complaint contains
factual allegations from which the court coualtthclude that Wells Fargo or BoNY is a “debt
collector” subject to the FDCPAhe FDCPA claims against Bk should be dismissed without
prejudice.

3. Non-judicialforeclosure

Both defendants further argue, independeuoititheir argument that they are not debt
collectors, that the FDCPA *“isot applicable to non-judicidreclosures.” The undersigned

rejects this argument because, as discussed bedttlwvdefendants are alleged to have engagge

conduct other than non-judicial foreclosured durther, the FDCPA does apply to certain nont

judicial foreclosures.

a. Defendantstonduct

The Complaint, read in the light most favdeato plaintiff, alleges that all defendants

bd in

(including Real Time, which does not join Wellargo and BoNY in these arguments), engaged

in “collection activity aginst Plaintiff.” Complaint 1 12,8, 24, 25. Specifically, plaintiff
alleges that Wells Fargo and BoNand other defendants) “continteefalsely represent the leg
status” of the loans at issue here. Complaint.JT2dis conduct — if true, engaged in by a “del
collector,” and occurring within the stagudf repose — is unlawful under the FDCPA.

b. Non-judicialforeclosure as FDCPA-covered conduct

Defendants argue that the FDCPA “is not appleab non-judicial forelosures.” In fact

the FDCPA specifically prohibitainfair or unconscionable means” in connection with non-

1> The Complaint does allege, akegal conclusionthat each defendant “is a ‘debt collector’
that term is defined by 15 U.S.C. § 1692A(6) andthe Rosenthal Fair DéCollection Practices
Act (‘(RFDCPA’).” Complaint 1 ZWells Fargo), 6 (BoNY). Asoted above, the court does |
accept legal conclusions as true.
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judicial foreclosures:

A debt collector may not use wmf or unconscionable means to
collect or attempt to collect any debt. Without limiting the general
application of the foregoing, thellawing conduct is a violation of
this section: . . .

Taking or threaning to take anynonjudicial acton to effect
dispossession or disablement of propérty

(A) there is no msent right to possessiohthe property claimed
as collateral through an enforceable security interest;

(B) there is no present intention to take possession of the
property; or

(C) the property is exempt by law from such dispossession or
disablement.

15 U.S.C.A. § 1692f(6) (emphasis added). Defendants do not explain why this provision,
by its terms plainly applies to non-judicial foreclosures, does not mean what it says.
Nor do defendants explain why the documentsatening foreclosure are not attempts

collect the underlying debt, especialifren they state, among other things:

“you may have the legal right to bring your account in good
standing by paying all your past dpayments . . . [f] This amount

is $682,344.39 ... and will increase until your account becomes
current. ... [] Upon your wten request, the beneficiary or
mortgagee will give you a writteitemization of the entire amount
you must pay. You may not hat@ pay the entire unpaid portion

of your account . . . but you mustypall amounts in default at the
time payment is made. ... [1] [If you run out of time,] you have
only the legal right to stop thelsaof your property by paying the

% plaintiffs cite several cases holding that non-judicial foreclosanesot covered by the
FDCPA. See, e.qg., Flores v. EMC Mortgage Co., 997 F. Supp. 2d 1088, 1116 (E.D. Cal. 2
(O’Neill, J.) (“'the activity of foreclosing on thproperty pursuant to a deed of trust is not the
collection of a debt within the meaning oetRDCPA’); Jensen v. Quality Loan Serv. Corp.,
702 F. Supp. 2d 1183, 1200 (E.D. Cal. 2010) (Wange{[tle ‘law is clear that foreclosing of

a deed of trust does not invoke the statutooggmtions of the RFDCPA™); Castaneda v. Saxon

Mortgage Servs., Inc., 687 F. Supp. 2d 1191, XE9D. Cal. 2009) (Shubb, J.) (“foreclosure

pursuant to a deed of trust dasot constitute debt collection under the RFDCPA”); Murphy W.

Morgan Chase, 2015 WL 2235882 at *3 (E.D. Cal. 2015) (Hollows, M.J.) (“[floreclosure on
property based on a deed of trust does not cotestillection of a delwithin the meaning of
the FDCPA”). The undersigned finds that thosgeshents are consistent with the statement
the law offered here: “nonjudicial foreclosure actions do not constitute ‘debt collecines’s
alleged under § 1692f(6); see also, Titus v. Wells Fgo Bank, N.A., 2015 WL 9306592 at *2
2015 U.S. Dist. LEXIS 171016 at *4 (W.D. Wash. 20{®pnjudicial foreclosure actions do n¢
constitute ‘debt collectionpinless alleged under § 1692f(6jemphasis added).
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entire amount demanded by your ¢ted [f] To find out the
amount you must pay ... contact..Select Portfolio Servicing,
Inc. c/o National Default Servicing Corporation.

Wells Fargo RfJN Exh. D (ECF No. 30 at 34-39)¢tice of Default”). Even assuming, withod
deciding, that the judicidbreclosure itself is tdhe collection of a debit does appear that the
Notice of Default is attempting to collect the deditleast as an alteative to the threatened

foreclosure’’ See Thomson v. Profl Foreclogu€orp. of Washington, 2000 WL 34335866

at *6, (E.D. Wash. Sept. 25, 2000) (“the Court holadg thforeclosure on reaktate that secures
a defaulted notes inherently a co#ction of the note delbind thanotices of the pending
foreclosure inherently ‘induce’ dorce the debtor to pay the d&btemphases added), aff'd
mem., 86 F. App’x 352 (9th Cir. 200%).

4. Failure to state a claim

Real Time moves to dismiss for failurestate a claim, separate and apart from the
argument that the claim is time-barred. Defendagties that plaintiff fails to allege that it
violated 15 U.S.C. 88 1692e, 169Zthat is not so. Plaintiff alges that Real Time (along with

all other defendants) misrepresented the stattleedban (becausehiad been rescinded) and

tried to collect a loan it had no right to collect¢aese it had been rescinded). If the loan had i

fact been rescinded, those would appear tgdoel FDCPA claims. &al Time’s motion to
dismiss on grounds of Fed. R. Civ.8a) is not meritorious, as piiff's claim is clearly stated.
IV. SUMMARY
The complaint should be dismissed becausas filed too long d@ér the loans were
issued. Because the TILA rescission claims vireoeight long after the tast statutory deadline

both the TILA claims and the FDCPA claims faillhe current complaint does not contain fac

7 In contrast, the Notice of Tistee’s Sale contains no languatgicating any attempt to collec
the debt, nor any promise that payment of tH& deuld avoid the sale. See Wells Fargo RfJN
Exh. E (ECF No. 30 at 39-40).

18- 0On the other hand, both Notices of Default odmforeplaintiff is allegel to have rescinded
the underlying loans. See Wells Fargo REhs. B (June 16, 2008 Notice of Default), D
(October 22, 2014 Notice of Default); Comiplaf 10 (rescission on March 14, 2015 & July 2,
2015). If plaintiff us alleging @t there is something unlawfub@ut these notices independent
her alleged rescission, she will have the chanedie¢ge it in a proposed amended complaint.
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that support plaintiff's theory that the loansre not consummated because the lender was n
identified and/or the entity ahtified was legally incapable obntracting. The undersigned is
unconvinced that plaintiff will be able to amend her complaint to include facts that would
demonstrate the loans were nohsummated within the meaniofRegulation Z and California
law. However, the possibility cannot be ruled ouhé stage. It will therefore be recommend
that the complaint be dismissed withpuéjudice, and plaintiff permitted twing a motion for
leave to file an amended complaint. Such atimo must be accompanied by a proposed ame
complaint. A proposed amended complaint may attempt to amend any of the claims that :

dismissed without prejudice, tmrrect the various deficienciegplained above. Whether leavs

ot

ed

nded

ire

W

to amend is granted, however, will turn first and foremost on whether the amended complaint

states facts that are sufficientdeercome the statute of repose. If the TILA claims are time-
barred, this court has no jurisdiction and willleable to even consider the other proposed
amendments and claims.
V. CONCLUSION

For the reasons stated abovelS HEREBY ORDERED that

1. Defendant Real Time’s Request for diadiNotice (ECF No27-2), is GRANTED as
to Real Time RfJN Exh. B (ECRo. 27-5), and is otherwise DENIED;

2. Defendant Wells Fargo’s Request fodidial Notice (ECF No. 30), is GRANTED in
its entirety, that is, as Wells Fargo RfJN Exhs. A-F;

3. BoNY'’s Request for Judicial Notice (EG®. 34), is DENIED in its entirety; and

4. Plaintiff's Request for Judicial Noti¢ECF No. 37), is DENIED in its entirety.

IT IS HEREBY RECOMMENDEDhat defendants’ motions to dismiss (ECF Nos. 27
29, 33), be GRANTED IN PART ardENIED IN PART, as follows:

1. Inregard to the motions of defendants Wells Fargo and BoNY, to dismiss the Tl
claim for untimeliness:

a. Such motions should be GRANTEAMIthout prejudice. The recommendatio

is being made without prejudice in order to permit plaintiff an opportunity to amend her

complaint to cure the timeliness defect, if she teatinfully do so.
23
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b. Plaintiff should be granted 30 daygite a motion before the undersignédr
leave to amend her complaint. The motioratmend the complaint should comply with the
court’s Local Rules, including loal Rule 137(c) (requiring plaifitto attach a copy of the
proposed amended complaint to the motion). Rfasitould also be required to include in her
motion — separately from the proposed amendetptint itself — separate paragraphs setting
forth the timeliness facts she is aalglito the amended complaint.

2. All defendants’ motions to dismiss the FDCPA claims for failure to state a claim
predicated upon the alleg@tlLA rescission, should b&ERANTED without prejudice.

3. BoNY’s motion to dismiss the FDCPAaghs because it is not a “debt collector,”
should be GRANTED witout prejudice.

4. Consideration of the state claims skddut DEFERRED until the status of plaintiff's
federal claims is resolved. See 28 U.S.C. § 1367(c)(3) (court may decline to exercise
supplemental jurisdiction of state claifrall federal claims are dismissed).

5. All other grounds for dismissing theLN or FDCPA claims should be overruled.

These findings and recommendations are subditi the United States District Judge
assigned to the case, pursuarnthi provisions of 28 U.S.C.a636(b)(1). Any party may file
written Objections with the couand serve a copy on all partigghin twenty-one (21) days.
Such a document should be captioned “Objestim Magistratdudge’s Findings and
Recommendations.” Any response to any Objedlwadl be filed within durteen (14) days of
service of the Objection. Failure to file objects within the specified time may waive the righ

to appeal the District Court’s order. Ternv. Duncan, 158 F.3d 449, 455 (9th Cir. 1998);

Martinez v. Ylst, 951 F.2d 1153, 1156-57 (9th Cir. 1991).

DATED: January 14, 2016 , -~
Cltliors— &(ﬂah—t—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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