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7
8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ALICE MARIE CARROLL, No. 2:15-cv-2076-EFB
12 Plaintiff,
13 V. ORDER
14 | NANCY A. BERRYHILL, Acting
15 Commissioner of Social Security
16 Defendant.
17
18 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
19 | (“Commissioner”) denying her applications for aipd of disability andDisability Insurance
20 | Benefits (“DIB”) and Supplemental Securitycome (“SSI”) under Titles 1l and XVI of the
21 | Social Security Act. The parties have dileross-motions for summary judgment. For the
22 | reasons discussed below, plaintiff's nootifor summary judgment is granted, the
23 | Commissioner’s motion is denied, and the matteensanded for further proceedings.
24 | . BACKGROUND
25 Plaintiff filed applications foa period of disability, DIBand SSI, alleging that she had
26 | been disabled since April 29, 2007. Administrative Record (“AR”) 220-236. Her applicatigns
27 | were denied initiallyand upon reconsideratiofd. at 135-142, 146-150. On August 21, 2013, a
28 | hearing was held before administratiaw judge (“ALJ”) L. Kalei Fongd. at 39-82. Plaintiff
1
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was represented by counsel at the hearing, atwdfie and a vocational expert (“VE”) testified.

Id.
On October 31, 2013, the ALJ issued a decifimting that plaintif was not disabled
under sections 216(i), 223(d), and 1614(a)(3}gfthe Act® Id. at 22-33. The ALJ made the

following specific findings:

1. The claimant meets the insured status requirements of the Seciaity Act through
March 31, 2010. The claimant has not essaleld disability on or prior to March 31,
2010.

2. The claimant has not engaged in subshgainful activity since April 29, 2007, the
alleged onset date (20 CFR 404.1%8Tseq, and 416.97&t seq).

! Disability Insurance Benefitre paid to disabled persons who have contributed to

Social Security program, 42 U.S.C. 88 #2keq Supplemental Security Income (“SSI”) is paid

to disabled persons with low income. 42 U.S.C. 88 E2&2q Under both provisions,
disability is defined, in part, as an “inability to engage in suiystantial gainful activity” due to
“a medically determinable physical or menitapairment.” 42 U.S.C. 88 423(d)(1)(a) &
1382c(a)(3)(A). A five-step sequential evalion governs eligibility for benefitsSee20 C.F.R.
88 423(d)(1)(a), 416.920 & 416.971-Bowen v. Yuckerd82 U.S. 137, 140-42 (1987). The
following summarizes the sequential evaluation:

Step one: Is the claimamg@aging in substantial gainful
activity? If so, the claimant #und not disabled. If not, proceed
to step two.

Step two: Does the claimant have a “severe” impairment?
If so, proceed to step three.nibt, then a finding of not disabled is
appropriate.

Step three: Does the claimaimpairment or combination
of impairments meet or equal ampairment listed in 20 C.F.R., Pt.
404, Subpt. P, App.1? If so, the claimant is automatically
determined disabled. If not, proceed to step four.

Step four: Is the claimant capable of performing his past
work? If so, the claimant is ndtsabled. If not, proceed to step
five.

Step five: Does the claimant have the residual functional
capacity to perform any other w&kif so, the claimant is not
disabled. If not, the claimant is disabled.

Lester v. Chater81 F.3d 821, 828 n.5 (9th Cir. 1995).

The claimant bears the burden of proof ie tinst four steps ahe sequential evaluation
process.Yuckerf 482 U.S. at 146 n.5. The Commissiobears the burdeihthe sequential
evaluation process proceeds to step fike.
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* % %

3. The claimant has the following sevengairment: anxietf20 CFR 404.1520(c) and
416.920(c)).

* % %

4. The claimant does not have an impairment or combination of impairments that mee
medically equals the severity one of the listed impairments in 20 CFR Part 404, Sut
P, Appendix 1 (20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925 anc
416.926).

* % %

5. After careful consideration dhe entire record, the undersiginfends that the claimant has

the residual functional capacity perform a full range of worét all exertional levels but
with the following nonexertinal limitations: due to hemnxiety, she is limited to
performing simple repetitive tasks. She is dbl&equently interact with supervisors,
occasionally interact with co-workers, and mially interact with the public. She need
to avoid jobs that include hazards (e.g., heigimd machinery). She is able to maintai
concentration and pace to perform simple réjpetiasks. She needs to avoid any typs
competitive fast-paced jobs.

* % %

6. The claimant is unable to perform any pa&twant work (work performed in the past 1
years, performed long enough to learn, andgperéd as substantial gainful activity) (2
CFR 404.1565 and 416.965).

* % %

7. The claimant was born [in] 1966 and wasy£ars old, which is defined as a younger

individual age 18-49, on the alleged digidy onset dat€20 CFR 404.1563 and 416.963).

8. The claimant has at least a high school etloicand is able to communicate in English
(20 CFR 404.1564 and 416.964).

9. Transferability of job skills is not material tbe determination of disability because us
the Medical-Vocational Rules as a framewaufsorts a finding that the claimant is “ng
disabled,” whether or not the claimant hasgferable job skills (See SSR 82-41 and 2
CFR Part 404, Subpart P, Appendix 2).

10. Considering the claimant’s age, educatwork experience, and residual functional

capacity, there are jobs that exist in sigr@fit numbers in the national economy that th
claimant can perform (20 G&404.1569, 404.1569(a), 416.969, and 416.969(a)).

* k% %
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11.The claimant has not been under a disabilitydefged in the Social Security Act, from
April 29, 2007, through the date of tliscision (20 CFR 404.152§)(and 416.920(Q)).
Id. at 23-35.
Plaintiff's request for Appeals Council rew was denied on April 24, 2015, leaving th
ALJ’s decision as the final desion of the Commissioneltd. at 5-8.

I. LEGAL STANDARDS

The Commissioner’s decision theatlaimant is not disabledibe upheld if the findings
of fact are supported by substahevidence in the record attte proper legal standards were
applied. Schneider v. Comm’r of the Soc. Sec. Adnaia3 F.3d 968, 973 (9th Cir. 2000);
Morgan v. Comm’r of the Soc. Sec. Admir69 F.3d 595, 599 (9th Cir. 1999gnckett v. Apfel
180 F.3d 1094, 1097 (9th Cir. 1999).

The findings of the Commissioner as to &agst, if supported by sutential evidence, are

conclusive.See Miller v. Heckler770 F.2d 845, 847 (9th Cir. 1985). Substantial evidence i$

more than a mere scintilla, bless than a preponderanceaelee v. Chate®4 F.3d 520, 521 (9t
Cir. 1996). “It means such evidence as aoeable mind might accept as adequate to suppc
conclusion.” Richardson v. Perale€02 U.S. 389, 401 (1971) (quoti@gpnsol. Edison Co. v.
N.L.R.B, 305 U.S. 197, 229 (1938)).

“The ALJ is responsible for determiniegedibility, resolving conflicts in medical
testimony, and resolving ambiguitiesEdlund v. Massanar253 F.3d 1152, 1156 (9th Cir.
2001) (citations omitted). “Where the evidence is susceptible to more than one rational
interpretation, one of whichupports the ALJ’s decision, the AlsJtonclusion must be upheld.’
Thomas v. Barnha278 F.3d 947, 954 (9th Cir. 2002). ECF No. 13 at 15-22.

1. ANALYSIS

Plaintiff argues that the ALJ erred by (Inding that her shoulder impairment was not
severe at step-two of the seqtial evaluation, (2) rejecting her subjective complaints absent
clear and convincing reasons, {@)properly assessing her RF@da(4) failing to fully develop

the record.
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A. The ALJ's Step-Two Finding iSupported by Substantial Evidence

Plaintiff first argues that the ALJ erredstép-two by finding that she does not have
severe shoulder impairment. “The step-two inquiry is a de minimis screening device to dis
of groundless claims.'Smolen v. ChateB0 F.3d 1273, 1290 (9th Cir. 1996). The purpose is
identify claimants whose medical impairment is lsghs that it is unlikelythey would be disable
even if age, education, and expeice were not taken into accouBtowen v. Yuckerd82 U.S.
137 (1987). At step two of tteequential evaluation, the ALJ detenes which of claimant’s
alleged impairments are “severe” within the meaning of 20 C.F.R. 88 404.1502(c) and
416.924(c). A severe impairmentase that “significantly limitsa claimant’s “physical or
mental ability to do basic work activities.” 20 C.F.R. 88 404.1520(c), 416.920(c). “An
impairment is not severe if it is merelysaght abnormality (or combination of slight
abnormalities) that has no more than a minimaafbn the ability to do basic work activities.’
Webb v. Barnhart433 F.3d 683, 686 (9th Cir. 2005) (quoting Social Security Ruling (“SSR’
3p).

According to plaintiff, “every doctor progting medical opinion evihce testified that
[she] at least had a medically determinable immpairt of her left should€ ECF No. 13 at 16.
The relevant inquiry at step-two, however, i$ wbether plaintiff mereljhas an identifiable
impairment. Rather, the ALJ must determine Wheplaintiff's impairments significantly limit
her ability to perform basic work activities. 20 C.F.R. 88 404.1520(c), 416.9286&c#lso
Matthews v. ShalalalO F.3d 678, 680 (9th Cir. 1993) (“The ma@xistence of an impairment ig
insufficient proof of disability.”).

Although the evidence of record shows thlaintiff had a left shoulder impairment, the
ALJ reasonably determined that the impairmeas not severe. Plaintiff's medical records
establish that she first reportskdoulder pain in January 2012. AR 417. However, an x-ray t
that month showed that the left shoulder was norrahlat 418. Plaintiff subsequently
underwent physical therapy to address her shoulder fghiat 429. The physical therapy initig
evaluation indicated that plaintiff presented weéft shoulder adhesiveapsulitis as well as

positive impingement sign, deceased left shoulder range of motion and strength, and gene
5
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of functional mobility. Id. at 430. After 6 weeks of treatnte plaintiff showed no significant
change in her condition, and the picgs therapist concluded thplaintiff would require shoulde

manipulation under anesthesia. at 432.

-

An MRI of plaintiff's shouter, which was completed in July 2012, showed only minimal

supraspinatus tendinosis, no evidence for a notatfh tear, and the glenoid labrum appeared
intact. Id. at 468. In October 2012, plaintiff reported that left shoulder was frozen with pair
Id. at 449. On examination, her shoulder shodecteased range of motion, especially with
abduction and extensiond. at 450. Despite these findingse only impression noted by
plaintiff's treating physician, Dr. Budhram, wdgbetes mellitus, with no complications but
uncontrolled. Id.

On November 2, 2012, orthopedic surgeonNDathew Paul reportethat plaintiff had
moderate to severe capsulitisl. at 490. Two weeks later, DRaul performed arthroscopy of t

shoulder with manipulation and debridemelat. at 485-487. The proceck appeared to be

successful, as subsequent treatment notes do not document any complaints of shoulder pain. A

March 2013 treatment notes reflects only treatment for diabkteat 473-474. The note does
not reflect any complaints of shoulder pain abgective findings showed that her extremities
were within normal limits.ld. Two months later, plaintiff weaseen for anxiety, back pain, and
redness on her face, but no shoulder complaints maesl and objective findings again indica
that her extremities were within normal limitil. at 470-472.

This evidence supports the ALJ’s finding that plaintiff's shouiograirment was not
severe. The record contains minimal objectineifigs, with plaintiffs x-ray and MRI showing
no more than minimal abnormalities. While the rdadoes indicate that plaintiff experienced
left shoulder pain, treatment notgtsongly suggests that surgergotred her pain. The record
shows that once successfullgdted, the condition had no manan a minimal effect on the
ability to do basic work activities. Accordinghe ALJ reasonably determined that plaintiff's
shoulder impairment was not seveRayliss v. Barnhart427 F.3d 1211, 1214 n.1 (9th Cir.
2005) (court’'s must defer to the ALJ'sasonable interpretation of the evidence).
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B. The ALJ Failed to Provide SufficieReasons for Rejecting Plaintiff’'s Testimony

Plaintiff next argues that the ALJ erredfayling to provide clear and convincing reaso
for discrediting his subjective omplaints. ECF No. 13 at 16-18.

In evaluating whether subj@ég@ complaints are credibléhe ALJ should first consider
objective medical evidence and then consider other facBumsnell v. Sullivan947 F.2d 341,
344 (9th Cir. 1991) (en banc). If there is ohjeximedical evidence of an impairment, the AL.
then may consider the nature of the symptatiegyed, including aggraviag factors, medication
treatment and funainal restrictions.See idat 345-47. The ALJ also may consider: (1) the
applicant’s reputation for truthfulness, priocamsistent statements other inconsistent
testimony, (2) unexplained or inadequately explhifadiure to seek treatment or to follow a
prescribed course of treatment, gBYithe applicant’s daily activitiesSmolen v. ChateB0 F.3d
1273, 1284 (9th Cir. 1996). Work records, phisicand third party testimony about nature,
severity and effect of symptoms, and inconsisies between testimony and conduct also may
relevant. Light v. Soc. Sec. Admjri.19 F.3d 789, 792 (9th Cir. 1997). A failure to seek
treatment for an allegedly debilitating medipabblem may be a validonsideration by the ALJ

in determining whether the alleged associated iganot a significant norxertional impairment.

See Flaten v. Secretary of HH8! F.3d 1453, 1464 (9th Cir. 1995). The ALJ may rely, in part,

on his or her own observatiorsge Quang Van Han v. Bowd82 F.2d 1453, 1458 (9th Cir.

1989), which cannot substitute for medical diagnosiarcia v. Sullivan900 F.2d 172, 177 n. 6

(9th Cir. 1990). “Without affirmative evidenahowing that the claimant is malingering, the
Commissioner’s reasons for rejieg the claimant’s testimony mstibe clear and convincing.”
Morgan v. Comm’r of Soc. Sec. Admit69 F.3d 595, 599 (9th Cir. 1999).

At the administrative hearinglaintiff testified that she ignable to work due to anxiety,
lower back pain, hip pain, and numbness in lgrtrhand and foot. AR 45. She claimed that
to her anxiety, she is not able to come out of her hoaseShe further stated that her anxiety,
which first began in 2003, causes her to be afvhldrge groups of people and to not leave hg
bedroom.Id. at 54. She also reported experiendifficulty sleeping due to back, leg, and

shoulder pain, and that her detibs increased her insomnigdacaused her to get overly tired
7

be

due

-




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

when her blood sugar is elevatdd. at 60-62. She also testifiecattdue to her impairments sh
would likely miss 3 days of work each we@ak, at 64, and that her diabetes, anxiety, and
hypertension would require hertike unscheduled breakisl. at 65-67.

Plaintiff also completed a functional report,iethindicated that shis unable to sit or

stand without knee or hip pain. AR 337. She regubdifficulty sleeping due to lower back pain,

shortness of breath, and aaliity to reach overheadd. at 337-338. She is able to make
simple meals and perform light houseworlklirding washing dishes, sweeping, and doing
laundry, but indicated thatwould days to complete such choréd. at 339.

The ALJ ultimately determined that plafiwas not “wholly credible.” AR 30. The
ALJ, however, provided no meaningful explaoatfor how he reached this conclusion, and
instead offered only unsupported conclusions. ifkgance, the ALJ founthat plaintiff was not
credible because “[t]here is a minimal amoun¢watience in this record.” The ALJ, however,
does not explain how the size of the record undesplaintiff’'s testimony, nor did he discuss
the substance of any particular record that heaye undermined plaintiff's credibility. This is
not a case in which there was no medical evidémaecould be addresd. The ALJ’s general
conclusion, without reference toyaparticular evidence, falls fahort of satisfying the clear an
convincing standard required fagjecting a plaintiff's testimonySeeBrown-Hunter v. Colvin
806 F.3d 487, 493 (9th Cir. 2015) (“General fimgh are insufficient; rather, the ALJ must
identify what testimony is not credibla@what evidence undermines the claimant’s
complaints.”);Holohan v. Massanari246 F.3d 1195, 1208 (9th Cir. 2001) (“[T]e ALJ must
specifically identify the testimony she or he find# to be credible and must explain what
evidence undermines the testimony”).

In the same vein, the ALJ rejected pldfis complaints of axiety, concluding that
plaintiff “is able to function ora daily basis in spite of beirgery, very afraid to leave her
house.” The ALJ, however, failed to identifydiscuss any eviden@ipporting his conclusion
that plaintiff is able to function on a daily basi&s just noted, such a conclusory statement is|
insufficient to rejecplaintiff's testimony.
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The only other reason provided for discredjtplaintiff's statements was that “the
available medical evidence doast support her testimony,” andatithe “medical record only
shows mild findings? This conclusory finding is alsanaccompanied by any citation or
reference to specific evidencetire record. Aside from the cdaosory nature of this finding, a
lack of medical evidence fully corroborating pitdf’s testimony cannot b&he sole basis for an
adverse credibility determinatiorfseeBurch v. Barnhart400 F.3d 676, 681 (9th Cir. 2005) (“A
ALJ may not reject a claimant’s subjective compkimased solely on a lack medical evidencs
to fully corroborate the allegeseverity of pain.”).

Accordingly, the matter must be remandeddshon the ALJ’s failuréo provide legally
sufficient reasons for rejecting plaintiff's testimohy.

V.  CONCLUSION

Accordingly, it is hereby ORDERED that:
1. Plaintiff's motion for ssnmary judgment is granted,

2. The Commissioner’s cross-motifam summary judgment is denied;

2 The Commissioner argues that the ALJ priypesjected plaintiff's testimony based o
various inconsistencies in the record. EG¥: M at 13-15. The Comssioner contends that
plaintiff's testimony that she had difficulty Wang and was afraid to leave her house was
contradicted by an agency representative’s rapattdespite complaints of pain, plaintiff had 1
problems with grooming, sitting, standingndawalking. ECF No. 14 at 13. While the
representative’s observationgancluded in the ALJ’'s summaojf the record, the ALJ did not
find that these observations were inconsistent pléimtiff's statementsr provided a basis for
rejecting her testimonySeeAR 30. The Commissioner alsogues that the ALJ properly
concluded that plaintifivas not credible based on an exangrphysician’s finding that plaintiff
was not very cooperative during her physical exation. ECF No. 14 at 13. Again, while the
ALJ’s decision included a summary of the examgrphysician’s findingsincluding plaintiff’'s
lack of effort, the ALJ did not he on this evidence in rejecting plaintiff subjective complaints
The additional reasons advanced by the Casimner, which were not relied upon by the ALJ
do not provide a basis for sustaining the ALJ’s credibility determinat@e Bray v. Comm’r
Soc. Sec. Admins54 F.3d 1219, 1225 (9th Cir. 2009).¢hg-standing principles of
administrative law require [the court] to rewi the ALJ’s decision based on the reasoning an
factual findings offered by the ALJ—not post hottamalizations that attapt to intuit what the
adjudicator may have been thinking.Qonnett v. Barnhart340 F.3d 871, 874 (9th Cir. 2003)
district court is “constrained tovieew the reasons the ALJ asserts”).

% Because the matter must be remanded fanduxtonsideration of gintiff’s credibility,
the court declines to address plaintiff's remaining arguments.
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3. The matter is remanded for further coasidion consistent with this order; and

4. The Clerk is directed to &m judgment in plaintiff's favor.

DATED: March 30, 2017.

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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