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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | VESTER L. PATTERSON, No. 2:15-cv-2117 AC
12 Plaintiff,
13 V. ORDER
14 | SAM WONG DO, et al.,
15 Defendants.
16
17 Plaintiff, a state prisoner proceeding prosseks relief pursuant to 42 U.S.C. § 1983 and
18 | has requested leave to proceed in forma pasipersuant to 28 U.S.C. § 1915. This proceeding
19 | was referred to this court by Local Rule 302 pursuant to 28 U.S.C. § 636(b)(1).
20 l. Application to Proceed In Forma Pauperis
21 Plaintiff has submitted a declaration that makes the showing required by 28 U.S.C.|8
22 | 1915(a). ECF No. 2. Accordingly, the requespttoceed in forma pauperis will be granted.
23 Plaintiff is required to pathe statutory filing fee of $350.00 for this action. 28 U.S.C.| 88§
24 | 1914(a), 1915(b)(1). By this order, plaintiff will be assessed an initial partial filing fee in
25 | accordance with the provisions of 28 U.S.C. 8§ 191(%fb By separate order, the court will direct
26 | the appropriate agency to colléle initial partiaffiling fee from plaintiff's trust account and
27 | forward it to the Clerk of the Court. Thereaftelgintiff will be obligated for monthly payments
28 | of twenty percent of the preceding month’s income creditedaiatgf’s prison trust account.
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These payments will be forwarded by the appaipragency to the Clerk of the Court each tin

the amount in plaintiff's account exceeds $10.00, until the filing fee is paid in full. 28 U.S.C.

1915(b)(2).

[l. Statutory Screening of Prisoner Complaints

The court is required to screen complalmtsught by prisoners seiek relief against a
governmental entity or officer or employee of a goweental entity. 28 U.S.C. § 1915A(a). T
court must dismiss a complaint or portion thereof if the prisoner has raised claims that are
“frivolous or malicious,” that faito state a claim upon which religfay be granted, or that seel
monetary relief from a defendant who is immdreen such relief. 28 U.S.C. § 1915A(b)(1), (2

A claim “is [legally] frivolous where it lacks aarguable basis either law or in fact.”

Neitzke v. Williams, 490 U.S. 319, 325 (198B)anklin v. Murphy, 745 F.2d 1221, 1227-28 (

Cir. 1984). “[A] judge may dismiss [in formaygeris] claims which are based on indisputab

meritless legal theories or whose factual coinbdes are clearly baseless.” Jackson v. Arizona

885 F.2d 639, 640 (9th Cir. 1989) (citation and intecpadtations omitted), superseded by sta

on other grounds as stated in Lopez v. Smith, 203 F.3d 1122, 1130 (9th Cir._2000); Neitzk

U.S. at 327. The critical inquing whether a constitutional chaj however inartfully pleaded,
has an arguable legal and factual basis. Id.

“Federal Rule of Civil Procedure 8(a)(2) reeps only ‘a short and plain statement of th
claim showing that the pleader is entitled to réliafprder to ‘give thedefendant fair notice of

what the . . . claim is and the grounds upon Wiiticests.” Bell Atl. Corp. v. Twombly, 550

U.S. 544, 555 (2007) (alteration in originaduting_Conley v. Gibson, 355 U.S. 41, 47 (1957

However, in order to survive dismissal for failure to state a claim, a complaint must contair
than “a formulaic recitzon of the elements of a causeaafion;” it must contain factual
allegations sufficient “to raise a right to relafove the speculative level.”_Id. (citations
omitted). “[T]he pleading must contain somethingreno. . than . . . a statement of facts that
merely creates a suspicion [of] a legally cognliealght of action.” _d. (alteration in original)
(quoting 5 Charles Alan Wright & ArthuR. Miller, Federal Practice and Proced§re216 (3d
ed. 2004)).
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“[A] complaint must contain sufficient factual matter, accepted as true, to ‘state a cli

relief that is plausible on its face.” Agfudt v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell

Atl. Corp., 550 U.S. at 570). “A claim has fagéusibility when the @intiff pleads factual

content that allows the court to draw the reabtmmference that the defendant is liable for the

misconduct alleged.”_1d. (citing Bell Atl. Cpr, 550 U.S. at 556). In reviewing a complaint
under this standard, the court must accept adhruallegations of tncomplaint in question,

Hospital Bldg. Co. v. Rex Hosp. Trs., 425 U.887740 (1976), as well as construe the plead

in the light most favorable to ¢hplaintiff and resolve all doubts the plaintiff's favor, Jenkins v,
McKeithen, 395 U.S. 411, 421 (1969).
II. Complaint
The complaint consists of allegations agasesten different defendant ECF No. 1 at 3
6. Plaintiff claims he was diagnosed with h&EaC, genome 1a, in 2Q. 1d. at 3. Plaintiff
claims that defendants Wong and Hashemi vealdtis rights under the Eighth Amendment wik
they declined to treat him for hepatitis C. &tl3-6. He further altes that defendants Smiley,

Cryer, and Lewis violated his Eighth Amendmaghts because they denied his administrativ

him to

ng

en

112

appeals seeking treatment. Id. at 4-6. SmileyeCiand Lewis, as well as defendant Beard, are

also alleged to be supervisavho do not enforce medical polisiglespite being aware of staff's

failure to provide treatment. ldt 6. Plaintiff also claims #i defendant Kelso violated his
Eighth Amendment rights because Kelso did not o@atment for plaintiff and failed to enfor
an existing injunction against the Califoriapartment of Correans and Rehabilitation
(“CDCR?”) in his capacity as medical Received. &t 5-6. Plaintiff alleges that each of the
defendants knew of his condition,daknew that death would resultiffwas left untreated. Id.
Finally, plaintiff claims the defendants knewafCCHCS Health Care Policy” instructing
CDCR medical staff that “all [hepatitis] getypes are allowed trement through preapproval
through the HO CCHCS HCYV oversight commét including treatment options, and
monitoring,” and argues that defentiacted contrary to this polieyhen they denied treatmen
Id. at 5-6.

i

D

e

—




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o 0~ W N P O © 0 N O 0N~ W N Rk O

Plaintiff seeks compensatory and punitive damages from each defendant. Id. at 6.
also seeks an injunction directing CDCR anteddants Beard and Kelso to designate him a
high-risk medical inmate in order to reeeihepatitis C treatment. Id. at 5.

V. Deliberate Indifference Claims

A. Eighth Amendment—Deliberate Indifference to Serious Medical Needs

“[T]o maintain an Eighth Amendment claimd®al on prison medical treatment, an inm
must show ‘deliberate indifference to serionsdical needs.” Jett v. Penner, 439 F.3d 1091,

1096 (9th Cir. 2006) (quoting Estelle v. Gamble, 428.197, 104 (1976)). Thigquires plaintiff

to show (1) “a ‘serious medical need’ by demorisigathat ‘failure to treat a prisoner’s conditig
could result in further significant injury or thanecessary and wantoriliction of pain,” and
(2) that “the defendant’s rpsnse to the need was delibenaiadifferent.” 1d. (quoting
McGuckin v. Smith, 974 F.2d 1050, 1059-60 (9th C©#92) (citation and internal quotations

marks omitted), overruled on other grounds WMX Technologies v. Miller, 104 F.3d 1133 (

Cir. 1997) (en banc)).
Deliberate indifference is estathed only where the defendasubjectively “knows of and

disregards aexcessiverisk to inmate health and safety.” Toguchi v. Chung, 391 F.3d 1051,

(9th Cir. 2004) (emphasis added) (citatiowd anternal quotation marks omitted). Deliberate

indifference can be establishtay showing (a) a purposeful aot failure to respond to a

prisoner’s pain or possible medical need andhéym caused by the indifference.” Jett, 439 F|

at 1096 (citation omitted). Civil retdssness (failure “to act in the face of an unjustifiably high

risk of harm that is either known or so obvidhat it should be known”) is insufficient to

establish an Eighth Amendment violatioRarmer v. Brennan, 511 U.S. 825, 836-37 & n.5

(1994) (citations omitted).
A difference of opinion between an inmaited prison medical personnel — or betweel
medical professionals — regandi appropriate medical diagnosis and treatment is not enoug

establish a deliberate indifference clai®anchez v. Vild, 891 F.2d 240, 242 (9th Cir. 1989);

Toguchi, 391 F.3d at 1058. To establish thdiff@rence of opinion rises to the level of

deliberate indifference, plaintiff “must show thihe course of treatment the doctors chose wa
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medically unacceptable under the circumstances.” Jackson v. Mcintosh, 90 F.3d 330, 33~

Cir. 1996) (citation omitted). Additionally, “a ogplaint that a physicianas been negligent in
diagnosing or treating a medicandition does not state a vatithim of medical mistreatment
under the Eighth Amendment. Medical malpi@etoes not become a constitutional violation
merely because the victim is a prisoner.” Estelle, 429 U.S. at 106.

As an initial matter, plaintiff's allegatiotihat he was diagnosedth hepatitis C is
sufficient at the pleading stage to presentrege medical need for Eighth Amendment purpo

See Lopez v. Smith, 203 F.3d 1122, 1131 (9th Cir. 2Q@d)cations that @risoner has a serioy

medical need for treatment include the *‘existeatan injury that a reasonable doctor or patié
would find important and worthy of commenttogatment; the presenoéa medical condition
that significantly affects amdividual’s daily activities; othe existence of chronic and
substantial pain.” (quoting McGuckin, 974 F.2d at 1059-60)).

B. The Claim Against Wong Will Require a Response

In February 2014, plaintiff weaseen by his physician, defendant Wong. ECF No. 1 a
According to the complaint, Wong determined tpiaintiff did not requirenepatitis C treatment
until his condition worsened. Id. In March 20¥¥ong once again determined plaintiff did no
require hepatitis C treatment desgite request for treatment. lak 4. Plaintiffalleges that at
this second appointment, Wong reviewed his bl@stl results and toleim his “liver don’t look
that bad.” _Id. Plaintiff keges that he had not had “recent lab work” done before this
appointment, and that Wong refused to show hsrblood test results whdre asked. Id. He
further alleges that Wong based this secondlosiun in part on the opinion of another medic
professional who had never examined hing that Wong was “a bone doctor” who did not
possess the “skill or experience” required to prevréatment. Id. at 3-4. Finally, plaintiff ave
that defendant Wong failed to follow the “CCHCS Health Care Policy’dwige treatment. Id.
at 5. He argues that defendant acted witmirite deliberately cause him further significant
injury. 1d.

Plaintiff alleges sufficient facts to show th&fong knew plaintiff had hepatitis C and th

he acted with deliberate indifferemwhen he decided ntt treat plaintiff. Plaintiff claims that
5
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he had not had any “recent lab work” donmpto his appointment in March 2014, which

indicates that Wong made a deaisto not treat plaintiff withouyproperly testing him to evaluate

the progression of his disease. A failure to amster standard diagnostprocedures may show

deliberate indifference. See Watson v. Tella) No. CIV S-06-1475 LKK EFB P, 2009 WL

3246805, at *6, 2009 U.S. Dist. LEXIS 93729, at *15-16 (E.D. Cal. Oct. 7, 2009). Wong knew

that plaintiff had hepatitis C after their firseeting in February 2014, and it can be inferred th
as a doctor he was aware of the possible riskci@ted with the disease. Defendant was alsc
likely aware that plaintiff could suffer furthergnificant harm withouthe medical testing
necessary to make a proper diagnosis aadigie appropriate treatment at the March 2014

appointment. Moreover, Wong's act of consugtmith another physician for treatment advice

does not overcome a claim for deliatr indifference since on thacts alleged it can be inferred

that the second physician eithErsed his opinion on plaintiff's alated medical records or the

second opinion was also outdated. Liberally tomsl, plaintiff allegations against defendant

at

Wong are sufficient to state a claim for viotatiof his Eighth Amendment rights and a response

will be required.

C. Plaintiff Fails to State a Claim Against Hashemi

In August 2014, plaintiff transferredipons and came under the medical care of

defendant Hashemi.ECF No. 1 at 4. Plaintiff alleges that Hashemi examined him on multiple

occasions and that he requested hepatitis C tezdtat each appointment. Id. He asserts that
Hashemi refused to “make any referrals to havesean by a qualified physician.” Id. Plaintiff
also alleges that Hashemi told him he did aquealify for hepatitis C treatment or high risk
medical status because his liver was not “dantjga{ough” for treatment. _Id. As with Wong,
plaintiff contends that defendant Hashemi fatiedollow the “CCHCS Health Care Policy” to
provide treatment, and that defendant actet wtent to deliberately cause him further

significant injury. _Id.

! The complaint states the tramsbccurred in 2015. ECF No. 14t However, he alleges that
Hashemi examined him in September 2014, “and a couple more times this year of 2015,”
indicating the transfewvccurred in 2014, 1d.
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While plaintiff alleges sufficient facts to shddashemi knew that he had hepatitis C, it
not clear that defendant’s actsistitute deliberate indifferercsince a decision to not treat
hepatitis C after evaluation may reflect an appeatp medical decision about the proper cours

of treatment._See Moore v. Stevigp.\L:11-CV-01108-LJO, 2012 WL 1944616, at *4, 2012

U.S. Dist. LEXIS 74055, at *9 (E.D. Cal. May ZH)12) (physician not diberately indifferent
when he determined hepatitis C treatmend wat medically necessary at the time).

To establish deliberate indifference, thenpaint must allege facts showing that
treatment for hepatitis C was indicated by miian plaintiff's own opnion. Plaintiff claims
Hashemi decided not to treatthbecause his liver was not sufficiently damaged, and there i
indication that Hashemi failed to perform appriate diagnostic testing. ECF No. 1 at 4.
Hashemi’s alleged statements indecthat plaintiff would likely recee treatment in the future i
his condition deteriorated. This statement sstgythat defendant’s treatment decisions were
made after proper medical evaluation and not witdninto cause further haras plaintiff claims.
Thus, the current allegations show no more thalifference of opinion between plaintiff and
defendant as to when his treatment shouldrheghnich is does not state a claim for deliberate
indifference.

Plaintiff further argues that Hashemi actedtcary to CDCR medical policy. Id. at 5. |
true, this could show that Hashemi acted witlibéeate indifference, but the complaint lacks t
information necessary to make this inferenB&intiff alleges the policy allowed treatment for
“all genotypes” of hepatitis C with “prearoval through the HO CCHCS HCYV oversight
committee.” Id. at 5. However, plaintiff doest allege facts to show how the policy was
violated as applied to him. Plaintiff's allegat®suggest that he weenied treatment based or

the progression of his disease rather than bassdds genotype. There is no indication that a

S

e

denial based on the severity o&pitiff's hepatitis C was prohibited by policy or that the severity

of his condition at the time mandated treatmeéntorder to state a claim for deliberate
indifference based on the policyapitiff must allege specifitacts that show defendant
intentionally interfered with the preapproval pregerefused to treat him despite preapproval,

otherwise did not follow a policy that required nealdistaff to treat plairff's specific condition.
7
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For these reasons, plaintiff'ssgigreement with Hashemi’'satment decisions amounts|to
a difference of opinion based on the currentsfactd is not enough to establish a claim of
deliberate indifference. Accordingly, the claiagainst Hashemi will be dismissed with leave(to
amend.

V. Other Allegations Which Fail to State a Claim

A. Claims Against Smiley, Cryer, Lewis, and Beard

Plaintiff alleges that defendants Smileyy@r, and Lewis denied his administrative
appeals for hepatitis treatment. ECF No. 1 &t More specifically, halleges that Smiley, CED
of Health Care Services, and Lewis, Deputyebior of CDCR, denietis appeal after Wong
declined treatment. ECF No 1. at 4. Similarlychkems that after he transferred prisons, Cryer,
CEO of Health Care Services, and Lewis aginied his appeal after Hashemi refused
treatment._Id. at 4-5. Plaintiff also alleges that Smiley, Cryer, LenasBaard were supervisors
of Wong and Hashemi, were awdnat the physicians failed toquride treatment, and failed to
enforce CDCR medical policy. Id. at 6.

To the extent plaintiff seeks to bring a claietated to the deficiencies in the processin

©Q

of his grievance, “inmates lack a separate ¢utgtnal entittiement to a specific prison grievance

procedure.”_Ramirez v. Galaza, 334 F.3d 850, (8@ Cir. 2003) (citing Mann v. Adams, 855

F.2d 639, 640 (9th Cir. 1988) (“There is no legitimate claim of entitlement to a grievance
procedure.”)). Accordingly, the prison grienee procedure does not confer any substantive
constitutional rights upon inmates and actionseiiewing and denying mate appeals generally
do not serve as a basis for liability under s8cti983._Id. Put another way, prison officials ane
not required under federal law to process inngaievances in a specific way or to respond to

them in a favorable manner. The Seventh Circuit has observed that

[o]nly persons who cause or participate in the violations are
responsible. Ruling against prisoner on an administrative
complaint does not cause or cobtiie to the viation. A guard
who stands and watches whinother guard beats a prisoner
violates the Constitution; a guard who rejects an administrative
complaint about a completed act of misconduct does not.

George v. Smith, 507 F.3d 605, 609-10 (7th Cir. 2@it¢rnal citations omitted). Therefore,
8
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any claims based solely on a defendant’s statas‘esviewer” of plaintiff's grievances will be
dismissed. However, because prison admatists cannot willfully turn a blind eye to
constitutional violations being committed by subaogedes, an individual who denies an inmate
appeal and who had the authority and opportunifgrevent an ongoing cartsitional violation
could potentially be subject t@bility if the individual knev about an existing or impending
violation and failed to prevent it. JettPenner, 439 F.3d 1091, 1098 (9th Cir. 2006).

As currently alleged, plaintiff's claims amst defendants Smiley, Cryer, and Lewis for
denying his grievances are conclusory and nmakepecific allegations agst them. Plaintiff
does not state facts indicating thia¢ defendants were aware thathad been wrongfully denie
treatment, since his claim is that the dewialated the policy regamg genotypes and he was
denied based upon the severity of his conditionF BG. 1 at 4-5. Plairftidoes not allege facts
to show Smiley, Lewis, or Cryer were awé#nat Wong decided toot treat him based on
inadequate diagnostic testing. Id. at 4.adidition, because it does not appear that Hashemi
violated plaintiff's rights undethe current facts, there is m@y his appeal against Hashemi
could have made Cryer, Lewis, or Smiley agvaf a possible constitutional violation.
Accordingly, the current allegations do not statcognizable claim for relief for denial of
administrative appeals, but plaintiff will be givan opportunity to amend. He is advised that
he chooses to amend the complaint, the amended claims will be subject to dismissal upor
screening if he does not allefgets showing that defendants wekgare of on-going violations ¢
his rights.

To the extent plaintiff seeks to bring a alaagainst Smiley, Cryer, Lewis, and Beard ir
their capacities as supervisatisere can be no liability undé@ U.S.C. § 1983 unless there is
some affirmative link or connaon between a defendant’s actiarsd the claimed deprivation.

Rizzo v. Goode, 423 U.S. 362, 371, 376 (1976); May v. Enomoto, 633 F.2d 164, 167 (9th

1980). “Vague and conclusory allegations of offigarticipation in ciil rights violations are

not sufficient.” Ivey v. Bd. of Rgents, 673 F.2d 266, 268 (9th Cir. 1982).

Additionally, “[tlhereis no respondeat superior liabilitjmder section 1983.” Taylor v

List, 880 F.2d 1040, 1045 (9th Cir. 1989). “A defemdaay be held liable as a supervisor un
9
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§ 1983 ‘if there exists either (1) his or her p&@ involvement in the constitutional deprivatio
or (2) a sufficient causabanection between the supensis wrongful conduct and the
constitutional violation.” _Starr v. Baca, 652 F.3d 1202, 1207 (9th Cir. 2011) (quoting Hans
Black, 885 F.2d 642, 646 (9th Cir. 1989)). A swmor may be liable for the constitutional
violations of his subordinateshe “knew of the violations andifed to act to prevent them.”
Taylor, 880 F.2d at 1045. Finallgupervisory liability may alsexist without any personal
participation if the official implemented “a policy so deficient that the policy itself is a
repudiation of the constitutionabhts and is the moving force thfe constitutional violation.”

Redman v. County of San Diego, 942 F.2d 1435, 1946Cir. 1991) (cithons and quotations

marks omitted), abrogated on other groubgl§&armer v. Brennan, 511 U.S. 825 (1970).

Plaintiff does not claim that any of these daefants were personally involved in Wong
Hashemi’s decisions to not treat his hepatitis FENO. 1 at 4-5. He does not state any facts t
indicate any of the defendants intentionally @érreatment in spite of a recommendation by
physician or the alleged “CCHCSeHIth Care Policy.”_Id. Inddition, plaintiff's claims that
these defendants turned a blind eye to policy tiania also fails because the basis for the den
of treatment does not appear to be related to theygodicites._lId. at 4-6Finally, plaintiff fails
to make a claim that would show the defertdamplemented a policy to completely deny
inmates hepatitis C treatment or to provide titutsonally inadequate ¢éatment._ld. at 4-6.
Accordingly, the current allegations are conclusamg insufficient to state a claim for relief.

For all these reasons, plaintiff's claims agdiSmiley, Cryer, Lewis, and Beard will be
dismissed with leave to amend.

B. Claims Against Kelso

Defendant Kelso, who is the Receiver for CDCReslth care system, is entitled to qug

judicial immunity. Péata v. Schwarzenegger (Plata), C851-THE, ECF No. 1063 at 5 (N.D.

Cal. Jan. 23, 2008) (appointing Kelso as Recefvén) appointing a Redeer, the court stated

2 The court “may take notice of proceedingsther courts, both within and without the feders
judicial system, if those proceedings have a dirglettion to matters atsse.” United States ex
rel. Robinson Rancheria Citizens CounciBerneo, Inc., 971 F.2d 244, 248 (9th Cir. 1992)
(continued...)
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that “[tlhe Receiver and his staffalhhave the status of officers and agents of this Court, ang
such shall be vested with the same immunitiegeaswith this Court.”_Plata, ECF No. 473 at
(N.D. Cal. Feb. 14, 2006)).

“Absolute judicial immunity ishot reserved solely for judgebut extends to nonjudicial
officers for ‘all claims relating to the exercisejodlicial functions.”” In re Castillo, 297 F.3d
940, 947 (9th Cir. 2002) (quoting Burns v. Reg@) U.S. 478, 499 (1991) (Scalia, J., concurr

in part and dissenting in part))Judicial or quasi-judicial immunitis not available only to thos

who adjudicate disputes in adwersarial setting. Rather, the imnity is extended in appropriate

circumstances to non jurists e perform functions closely associated with the judicial

process.” _Id. at 948 (quoting Cleavinger v. Saxner, 474 U.S. 193, 200 (1985)). “Under fe

law, court-appointed ‘receiverseacourt officers who share thenminity awarded to judges.”

Alta Gold Mining Co. v. Aero-Nautical Leam Corp., 656 F. App’x 316, 318 (9th Cir. 2016)

(quoting_New Alaska Dev. Corp. v. Guetsch®69 F.2d 1298, 1303 (9th Cir. 1989)). “[Judici

immunity is overcome in only two sets of circstances. First, a judge is not immune from
liability for nonjudicial actions, €., actions not taken in the judg@udicial capacity. Second, a
judge is not immune for actionhough judicial in nature, taken the complete absence of all

jurisdiction.” Mireles v. Waco, 502 U.S. 91-12 (1991) (internal citations omitted).

Plaintiff brings suit againdfelso, as medical Receivergpointed . . . to monitor and
enforce the medical injunction against CDCR Aaefirey Beard,” for failure to ensure that
plaintiff received adequate medical care. EGF Nat 6. Accordingly, defendant is entitled tg

immunity unless his actions were taken in theplete absence of glirisdiction. Plaintiff

alleges that Kelso knew he was diagnosed withtitep& and did not order treatment. Id. at 5.

He also alleges that Kelso failed to enfattoe “CCHCS Health Care Policy” to provide
treatment._Id. at 6. These alleged actions are squarely within the realm of defendant’s

jurisdiction, as defendant was sgexlly charged with “the duty teontrol, oversee, supervise,

(citation and internal quotation marks omitted)li@cting cases); Fed. R. Evid. 201(b)(2) (couf

may take judicial notice of facts that are @ble of accurate determination by sources whose
accuracy cannot reasonably be questioned).
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and direct all administrative, personnel, fin@hcaccounting, contragél, legal, and other
operational functions of the medical delivery gmment of the CDCR.”_Plata, ECF No. 473 a

Defendant’s authority over treatmtepolicies and personnel are ealy within his jurisdiction.

See Williams v. CDCR, No. 1:14-CV-01912-JIHC), 2015 WL 6669816, at *6, 2015 U.S. Dist.

LEXIS 147033, at *17 (E.D. Cal. Oct. 29, 2015n(fing no allegation thatelso acted outside

his jurisdiction in light of allegation that he diwdt properly monitor plaiiff's disease); Martinez

v. Beard, No. 1:14-CV-00405-AWI-JLT (PC), 20WL 5305883, at *9, 2014 U.S. Dist. LEXIS
147156, at *21 (E.D. Cal. Oct. 15, 2014) (findino allegation Kelso acted outside his

jurisdiction despite plaintiff's allgation that he was liable as Receiver because he acted in such a

way to deny medical care). Thukefendant’s alleged failure twder treatment is not sufficient

to overcome his immunity. See Mireles, 502 WaSL1 (“judicial immunity is not overcome by

allegations of bad faith or malice”). Therefotlee court finds that Kelso is entitled to quasi-

judicial immunity and suit may not be maintachagainst him in his capacity as Receiver.
Accordingly, plaintiff's claimsagainst Kelso will be dismissed.

VI. Leave to Amend

For the reasons set forth above, the chids that the compint does not state
cognizable claims against defendants Hash&miley, Cryer, Lewis, Beard, and Kelso.
However, it appears that plaifitmay be able to allege facto remedy his claims against
Hashemi, Smiley, Cryer, Lewis, and Beard, aradrpiff will be given the opportunity to amend
the complaint if he desires.

Plaintiff may proceed forthwith to serdgefendant Wong on his claim that Wong acted
with deliberate indifference because he decideédmtyeat him without proper diagnostic testir,
or he may delay serving any defendant andrehtke complaint to attempt to state cognizable
claims against defendants Hashemi, Smiley, Chyarjs, and Beard. Plaintiff is reminded that
defendant Kelso is entitled to cgigudicial immunity in his roleas Receiver, and plaintiff can
expect that any claims agaim&tlso will be dismissed plaintiff chooses to continue pursuing
claims against him.

I
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Plaintiff will be required to complete and return the attached notice advising the cou

rt how

he wishes to proceed. If plaintiff chooses to amend the complaint, he will be given thirty days to

file an amended complaint. If plaintiff elects to proceed on his claims against defendant W
without amending the complaint, the court wilhdehim the necessary forms for service of the
complaint and the claims against defendantshidei, Smiley, Cryer, Lewis, Beard, and Kelso
will remain dismissed.

If plaintiff chooses to file an amended cdaipt, he must demonstrate how the conditig

about which he complains resulted in a deprovadf his constitutional rights. Rizzo v. Goode

ong

NS

423 U.S. 362, 370-71 (1976). Also, the complainsnaliege in specific terms how each namgd

defendant is involved. Arnold v. Int'l BuBlachs. Corp., 637 F.2d 1350, 1355 (9th Cir. 1981).

There can be no liability under 42 U.S.C. § 198&ss there is some affirmative link or

connection between a defendant’s actions aadimed deprivation. Id.; Johnson v. Duffy,

588 F.2d 740, 743 (9th Cir. 1978). Furthermore, ‘fjuj@ and conclusory allegations of officia
participation in civil rightsviolations are not sufficient.’lvey, 673 F.2d at 268 (citations
omitted).

Plaintiff is also informed that the courtro®ot refer to a prior ple@t in order to make
his amended complaint complete. Local R22€ requires that an amended complaint be
complete in itself without reference to any prior pleading. This is because, as a general ru

amended complaint supersedes the originadptaint. Loux v. Rhay, 375 F.2d 55, 57 (9th Cir

le, an

1967), overruled in part by Lacey v. Maricdpaunty, 693 F.3d 896, 929 (9th Cir. 2012) (claims

dismissed with prejudice and Wwaut leave to amend do not haweebe re-pled in subsequent
amended complaint to preserve appeal). Once plaintiff files an amended complaint, the o
complaint no longer serves any function in the ca3eerefore, in an amended complaint, as i
an original complaint, each claim and the imeonent of each defendant must be sufficiently
alleged.
VIl.  Summary
Plaintiff's request to proceed in forma pauperis is granted.

Some of the allegations in the complaint state claims against the defendants and st
13
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not. Plaintiff's claim that Wong did not conductignostic testing beforeediding to not treat hi
condition is sufficient to statecdaim of deliberate indifference #tis stage and a response fro
Wong will be required.

Plaintiff's claims against Hashemi are dissed with leave to amend because the fact
plaintiff has alleged are not enough to stateaacfor relief, but might be able to with
amendment. Plaintiff needs to provide more information to show that Hashemi’s decision
treat him was more than a difference of opiniéor instance, did defendant fail to follow prop
medical diagnostic procedurest against another medical prefonal’s judgment, or take any
action contrary to policy? If pintiff claims Hashemi’s failure to treat him was in violation of

policy, he needs to briefly explain how the polegs violated. In othexords, plaintiff must

U7

m

U7

not to

er

allege facts that show the denial of treattnveas medically unacceptable under the circumstances

and caused him further injury. Otherwises ailegations only show a difference of opinion
between himself and Hashemi which is notwggioto show defendant acted with deliberate
indifference.

Plaintiff's claims against Smiley, Cryer, Lewis, and Beard will also be dismissed wit

leave to amend because the fadksged are not enough to statearal for relief but might state

a claim with amendment. Plaintiff needs to shmare than the fact that these defendants denied

his administrative appeals or wes@pervisors. To state a clafor relief based on the denial of
his appeals, plaintifinust explain what Smiley, Cryer, or Lewis knew about Wong or Hashe
actions in denying him treatment. For examplegdidd explain what kind of information he p

in his appeal. In order to state a claim adgaimsse defendants as sopsors, plaintiff must

mi's

show that they had some personal involvement,fiteey had a policy to deprive inmates of any

hepatitis C treatment or he cdugxplain what policies he claindgefendants were not enforcing
and how they knew the polices were not being fedd. Just saying they wesupervisors is no
enough.

Finally, plaintiff cannobring a claim against defendant Kelso because he is immune
liability in his role as Receiver. Kelso issdiissed and if plaintiff decides to amend the

I
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complaint and includes claims against Kelso girbie as Receiver, those claims will also be
dismissed.

Plaintiff must choose to either (1) procesdnediately on his claims against defendant
Wong, or (2) try to amend the complaint to statenss against the otherf@adants. If plaintiff
wants to go forward without amending the conmlehis claims against defendants Hashemi,
Smiley, Cryer, Lewis, Beard, and Kelso will remdismissed. If plaintiff chooses to amend h
complaint, the amended complaint must inclatl®f the claims plaintiff wants to make,
including the ones that have already been foursdati® a claim, because the court will not loo
the claims or information in the original complaithh other words, any claimsnot in the
amended complaint will not be considered. If plaintiff includes a claim against Kelso in an
amended complaint, he can expect that claithb&idismissed. Plaintiff must complete the
attached notification showing what he wantsl®éo and return it to the court. Once the court
receives the notice, it will isswan order telling plaintiff what heeeds to do next (i.e. file an
amended complaint or complegad return service paperwork).

In accordance with the above, I$ HEREBY ORDERED that:

1. Plaintiff's request for leave to proceedorma pauperis (ECF No. 2) is granted.

2. Plaintiff is obligated to pay the statytdiling fee of $350.00 for this action. Plaintiff
is assessed an initial partial filing feeaocordance with the provisions of 28 U.S.C. §
1915(b)(1). All fees shall be bected and paid in accordancéwthis court’s order to the
Director of the California Department of Corrections and Rehalulitdtied concurrently
herewith.

3. Plaintiff’'s claims against defendantssHami, Smiley, Cryer, Lewis, Beard, and Kel
are dismissed with leave to amend.

4. Plaintiff has the option to proceednmadiately on his delibate indifference claim
against defendant Wong as set forth in ®edv.B. above, or to amend the complaint.

1
1
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5. Within twenty-one days of service of tlisler, plaintiff shall complete and return th
attached form notifying the court whether he wants to proceed on the screened complaint

whether he wants to file a first amended complaint.

DATED: April 27, 2017 _ -
Mrz———%’}—l—
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

VESTER L. PATTERSON, No. No. 2:15-cv-2117 AC
Plaintiff,

V. PLAINTIFF'S NOTICE ON HOW TO
PROCEED

SAM WONG DO, et al.,

Defendants.

Checkone:

Plaintiff wants to proceed immediately his Eighth Amendment claims against
defendant Wong without amending the conmlaPlaintiff undestands that going
forward without amending the complaineans that his claims against defendants
Hashemi, Smiley, Cryer, Lewis, Beard, and Kelso will remain dismissed without

prejudice.

Plaintiff wants to amend the complaint.

DATED:

Vester L. Patterson
Raintiff pro se

1




