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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | KIMBERLY DORSEY, No. 2:15-cv-02126-KIJM-CKD
12 Plaintiff,
13 V. ORDER
14 | METROPOLITAN LIFE INSURANCE
15 COMPANY,
16 Defendant.
17
18 After being denied long-ter disability (LTD) benefitsplaintiff Kimberly Dorsey
19 | sued Metropolitan Life Insurance Companyefife) for allegedly violating the Employee
20 | Retirement Income Security Act (ERISA). feadant MetLife cross-moved, contending denigl
21 | was proper. At hearing, Davallen appeared for Ms. Dorsey and Robert Hess appeared for
22 | MetLife. ECF No. 27. As explained belothe court DENIES Ms. Dorsey’s motion and
23 | GRANTS MetLife’s cross-motion.
24 | | PROCEDURAL HISTORY
25 Plaintiff filed her complaint on Octobd 3, 2015. ECF No. 1. After MetLife
26 | answered, ECF No. 8, the parties agreed thewaskl be resolved through cross-motions for
27 | judgment under Federal Rule of Civil Procedb?e ECF No. 16. The parties then cross-moved,
28
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Pl.’s Mot., ECF Nos. 18; Def.’s Mot., ECF N20, and opposed each other’s cross-motions, Pl.’s
Opp’n, ECF No. 21; Def.’s Opp'n, ECF No. 22.
Il FACTUAL BACKGROUND

The administrative recordatains relevant factsSee Abatie v. Alta Health & Life

Ins. Co, 458 F.3d 955, 970 (9th Cir. 2006) (district dsuely on the admistrative record in

assessing an ERISA claim). In the ERISA contéke usual tests of summary judgment, such as

whether a genuine dispute of maa¢fact exists, do not apply.Harlick v. Blue Shield of Cal.
686 F.3d 699, 706 (9th Cir. 2012).

A. Plaintiff's Employment and/etLife Insurance Plan

Plaintiff was a business systems analySutter Medical Health (Sutter). AR
1059. Her job was to examine and resolve SutBusiness system issues, test and implement
changes, and provide reports. AR 1070. Plmposition required six to eight hours daily of
using her hands and viewing computer screensetto six hours ofitting, bending and twisting
the neck, and occasional walking, standingidigg, and twisting. AR 1070-73. Plaintiff’s job
was designated as sedentary and she did nottbditeor carry more than ten pounds. AR 1072,
1152.

Sutter provided LTD benefits through Méde, Sutter’s insurer and claims
administrator. AR 1357-1418. To be disabled uidetLife’s insurance Plan (the Plan), one
must show during the “elimination period,” defined as beginning on the day the applicant fjrst

claims disability plus 180 days teafter, and for the next 24 months:

You are unable to perform witlreasonable continuity the
Substantial and Material Acts eessary to pursue Your Usual
Occupation and You are not wang in Your Usual Occupation.

AR 1379, 1382. Substantial and Material Atisans the important tasks, functions, and
operations of one’s “usual occupation” that carimreasonably omitted or modified. AR 1383.

B. Plaintiff Applies for LTD Benefits

On December 4, 2012, when she was 36 yadrlaintiff performed her last day
of work. AR 1126-27. Three months later, onrthe5, 2013, plaintiff agped for LTD benefits,
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contending she could no longer work becaugaejaofies from a March 2010 car accideid.;
AR 1132.

On March 11, 2013, MetLife claims spdsa(CS) Jacklin Rberts interviewed
plaintiff to determine her LTD benefit ellglity. AR 1133-34. CS Roberts asked about
impairments precluding plaintiff &@m working, and plaintiff identified a neck injury from the
2010 car accident. AR 113%hen asked about her daily livigtivities, plaintiff said she
drove her car, went grocery shopping, usadihierowave, brushed her teeth, occasionally
washed dishes and washed one stoall of laundry per week. AR 1134-3m the end,
plaintiff stated she did not inte to return to work. AR 1136.

C. Evidence Provided in Support of LTD Claim

During the LTD applicatin process, MetLife obtaed medical records from
plaintiff's health care providers(l) Dr. Kurt Armstrong, a chiropctor; (2) Dr. Phillip Orisek,
an orthopedic surgeon, (3) Dr. Vinay Reddy, a doatdhe Spine and Nerve Diagnostic Cente
Sacramento, California; and (Bjhelynda Jaojoco, a physical made and rehabilitation docto
at the Spine and Nerve center. AR 1142, 1162.

MetLife Nurse Consultant (NC) Gayle Hitireviewed the records, which includ

notes from several office visits with Di&rmstrong, Orisek, Reddy and Jaojoco. AR 1145-5p.

An April 2010 magnetic resonance imaging scan (MRdyealed three didmlges in plaintiff's
cervix? 1146. These bulges “correlatefihically for radiculopathy’,. . . specifically . . . nerve

root distribution.” Id. The notes also revealed a mild loss of lumbar lordasihe neutral

! A magnetic resonance imaging scan, or “MRI,” is used to diagnose medical condi
STEDMAN’ SMEDICAL DICTIONARY 876 (27th ed. 2000).

% In this context, theervix is the neck. DMAN’S MEDICAL DICTIONARY 324 (27th ed.
2000).

% Radiculopathy is a disorder tife spinal nerve roots.TEDMAN’S MEDICAL DICTIONARY
1503 (27th ed. 2000).

* Lordosis is the normal curvature @human’s lumbar and cervix TEPMAN’ S MEDICAL
DICTIONARY 1032 (27th ed. 2000). Lumbar lordosis ascwhen one’s spine curves more thai
normal. SEDMAN’SMEDICAL DICTIONARY 513370 (2014 ed.).
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positions and multilevel disc bulges in the lower spilte. Notes from July 2010 revealed neck

and lower back pain with radiation inti@per and lower extremities. AR 1147. August 2010

notes revealed a small disc herniation at C—4 to C-5 with a small protrusion from C—6 to -7, ar

a small annular tear ithe lower spineld.

A July 2012 electromyogram (EM&Gevealed radiculitisat C—7. AR 1208. In
December 2012 to January 2013, plaintiff comm@dinf headaches, neck and back pain, and
difficulty working due to pain. AR 1150-51. Forrheack and neck pain, she received regular
trigger pain injections and gbpractic care. AR 1152, 1243. Shkas also diagnosed with the
following conditions: neck numbness, migraneervical degenerative disc dis€amed
radiculitis, lumbar degenerativisc disease, bipolar disorder and depression. AR 1151-1152.

From February to May 2013, plaintiff comued to complain of headaches, neck
and back pain and myofascial pAiAR 1149, 1164. Plaintiffegularly received spine
adjustments and trigger injectionstematment. AR 1148-1149, 1180, 1214. By May 2013,
office visit notes revealed a mild cervical degenerative disc disease but no spinal cord
compression, spinal cord signal abnormalitysinal cord deformity. AR 1215. After
reviewing the medical records, NC Elliot concluded plaintiff had the following medical
conditions: (1) chronic neck paif2) cervical degenerative disc dase, (3) myofascial pain, (4

migraines, and (5) bipolar disedand depression. AR 1160.

® An electromyogram, or “EMG,” is a guhic representation @flectric currents
associated with muscular actionTEBMAN’SMEDICAL DICTIONARY 576 (27th ed. 2000).

® As explained by a colleague, degenerative disease is “an arthritic process in the
spine by which the vertebral discs wear down asd ftuid. This condition reduces the ability [of
the discs to act as shock absorbers and makedeissrfiexible. The lossf fluid also makes the
discs thinner and narrows the distance betweendltebrae. In additiotiny tears or cracks in
the outer layer (annulus or capsule) of the diay result, and the jellylike material inside the
disc (nucleus) may be forced dhtough these tears or crackdich causes the disc to bulge,
break open (rupture), ordmk into fragments.’'Watson v. SistdNo. 07-01871, 2011 WL
5155175, at *5 (E.D. Cal. Oct. 28, 2011).

" Myofascial pain syndrome is characterizgdaching pain, stiffness and tenderness of
muscles. $EDMAN’SMEDICAL DICTIONARY 1761 (27th ed. 2000).

4
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In addition to reviewing the medical recor8i&; Elliot also revewed a restriction
and limitations report from Dr. Armstrong, plaffis chiropractor. AR 1160-61. This report

stated plaintiff could sit for zero to one houteinmittently, stand for one hour intermittently, w.

192)

hlk

for two hours intermittently, and could not climb,isty bend, stoop, or reach above the shoulder.

AR 1161. The report also stated, however, thanpff could drive, make quick meals, dust her

house, do dishes and laundry, and de finger and eye/hand movemenig.; AR 1156-57. Dr
Armstrong concluded plaintiff was hoapable of working. AR 1156-57.

After reviewing, NC Elliot opined theecords did not makeear why plaintiff
could sit only zero to one hour intermittently, stand one hour intermittently, and walk two h
intermittently. AR 1160-61. NC Elliot concludilaintiff may be capable of working her
sedentary level positiorid. But NC Elliot then followed up to clarify the medical record and
determine plaintiff's functionalityld. Specifically, NC Elliot requeted updated medical recor
clarifying whether plaintiff's polar disorder and geession prevented her from working. AR

1164. On May 16, 2013, plaintiff called MetLife astted she claimed disability only for her

pours

—+

o

is

neck and back pains; she did not claim disability for her mental conditions. AR 1168. She state

she had “always been able to work witht bgolar condition,"and had been seeing a
psychiatrist, Dr. Ni NHIa, “for years.”ld.

D. NC Elliot’s Discussion with Dr. Arntsong about Work Hardening Program

On May 24, 2013, NC Elliot spoke with Dkrmstrong about his restrictions and
limitations report. AR 1174-76. NC Elliot noted the report did not preclude a finding of
functionality, for plaintiff could drive, grocgrshop, cook with a microwave, do laundry, wash
dishes, and take care of two children agesdivé eleven. AR 1175. Further, because plainti

was younger than 40, NC Elliot explained MetLiféeced return to work services, or a “work

hardening program,” in which MetLife would worktiv plaintiff's health care providers to cregte

a successful return to work basedpdaintiff's functional capabilitiesld. Dr. Armstrong was
“very agreeable” to the progranid. A month later, when Meife explained the program to

plaintiff on June 24, 2013, she declinedyarticipate. AR 1197.
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After plaintiff declined, NC Elliot contiued the review process to determine LT

benefit eligibility. She called Dr. Armstrong tequest updated medical records, including
updated restrictions and limitations reporfR 1182, 1199. Dr. Armstrong submitted an
updated restrictions and limitations report materigihgilar to the first. AR 1204. As with the
first report, Dr. Armstrong notedahtiff could not return to wik indefinitely. AR 1216. NC

Elliot reviewed this updated report, AR 1205, aodcluded it was overly restrictive, especiall

considering Dr. Armstrong had agretdplaintiff's participating in the work hardening program.

AR 1216. NC Elliot then request&iher-level review from &letLife medical director to
clarify whether plaintiff’'s onditions impaired her functiomg and work capacity. AR 1209,
1211.

E. Referral to MetLife Medical Direor for Higher Level Review

NC Elliot referred plaintiff's claims t®avid S. Peters, M.D., a MetLife Medical
Director, for higher-level review. AR 1212. Bdsen the record, Dr. Peteconcluded plaintiff
had “significant lumbar and cervical MRI changesddition to chronic rightervical radiculitis
on EMG.” AR 1219. Despite these conditioDs, Peters noted plaiiff could still do
“shopping, driving, and childcared. In the end, Dr. Peters opined plaintiff should be capal
of “modified, full time (8 hour per day) wkr’ AR 1219-1220. This modified work would
consist of limiting any liftingcarrying, pushing, or pulling to ten pounds and allowing two to
three minute stand and stretch breaks at least every hour for comfort in addition to standa
morning, afternoon, and lunch breaks. AR 1220.

On August 8, 2013, NC Elliot reviewed Dr. Peters’ findings and concluded D
Peters’ review was incomplete because Dr. Péi@idsnot responded to all questions presente
him. AR 1221. Accordingly, NC Elliot asked Dteters to complete a further review to respg
“to questions posed.” AR 1221-22. On August 13, 2013, Dr. Peters’ submitted an ameno
opinion. AR 1229. In the amended opinion, DitelPeopined plaintiff's physical functional
limitations were due to lumbar and cervical degetnezalisc disease, both of which were pres

at the start of the elimination period argpaared to be ongoing. AR 1228. While other
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conditions were present, suchraigraines, occipital neuralgfaand brachial neuropatifyDr.
Peters opined the record did sopport claims that the frequenayd severity of these conditio
would significantly limit plaintiff's ability to pegform a sedentary position with modifications.
AR 1228. With plaintiff's limitations, Dr. Pete opined, “standing [and] walking should be
limited to twenty minutes per hour and to a déatal of 2.5 hours; and fine fingering, hand [ar
eye movements and repetitive upper extremity movements at waist [and] desk level shoul
require restrictions.” AR 1228-29. Dr. Petesoabpined plaintiff's position should be limited
to lifting, carrying, pushing, or pulling to ten pmas and allowing two to three minute stand aj
stretch breaks at least evéryur for comfort in addition tetandard morning, afternoon, and
lunch breaks. AR 869. As withis earlier recommentan, Dr. Peters opineplaintiff should be
able to return to Sutter and work eight hours wmitdification or participation in the vocationa
rehabilitation or “work hardening” program. AR 1235, 1246.

MetLife sent copies of Dr. Peters’ repoto plaintiff andplaintiff’'s medical

-

S

d]

0 not

d

=

providers, Dr. Reddy, Dr. Armstrong and Dr. Jaojatd asked them to respond if they had gny

comments or disagreements. AR 1229. Metteceived no responses. AR 1270.

F. MetLife Denies LTD Benefits Claim

After receiving no responses, LTD claisysecialist (CS) Jacklin Roberts asses:
plaintiff's file and concluded plaintiff was physically limitedR 1249. Specifically, CS Rober
concluded the medical records showed pitiihad “lumbar and cervical MRI changes and
chronic right cervical radiculitis, which prede[d] her ability for prolonged standing and
walking.” Id. CS Roberts further concluded plaintiffch&chronic neck and back pain,” and “a
significant improvement in [plaintiff's] functionality” was unlikelyd. CS Roberts ultimately

agreed with Dr. Peters’ assessment, however pthattiff could work wth modified conditions

8 Occipital neuralgia, also known as “poattmatic neck syndrome,” consists of neck
pain, tenderness, and spasms resulting from tnagkna, most often of the whiplash varie§ee
STEDMAN’S MEDICAL DICTIONARY 599370 (occipital neuralgia), 887270 (posttraumatic neck
syndrome) (Online ed. 2014).

® Brachial plexus neuropathy is a neurologiiaorder, characterized by the sudden or]
of severe pain in the shoulder areaE@AN’SMEDICAL DICTIONARY 1212 (27th ed. 2000).
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but a full-time work schedule. AR 1248-49. C&bRrts referred plaintiff's claim to vocationa
rehabilitation consultant (WRC) Janet Walsh on September 11, 2013, to determine if plaintiff
could perform her “usual” occupation but wittodifications. AR 1249. On September 30, 2(
VRC Walsh opined plairffishould in fact be able to derm her “usual” occupation with

modifications. AR 1271. That same day, R&erts recommended MetLife deny plaintiff's
LTD claim, referencing Dr. Petérspinion that plaintiff could danodified work as support. AR
1273. MetLife again sent Dr. Peters’ reporpkaintiff's treating physicians, but again no one

responded. AR 1273. VRC Walsh then completeddwaew and also opined plaintiff should |

able to perform plaintiff’'s “usual” occupation sédentary work, albeit with modifications as Dr.

Peters opinedld.

On October 1, 2013, MetLife sent plafha letter denying her LTD claim on
grounds the medical records did not support diggfiiom December 52012, plaintiff's last day
of work, through the elimination perioending on June 3, 2013. AR 823-827, 1274, 1376.
letter, relying on Dr. Petg’ opinion and report, stated Metel§ position that @intiff would be
able to perform work with the following restiiens and limitations: (1l)fting, carrying, pushing

and pulling occasionally up to ten pounds; (2) chaggeat positions as needed for comfort w

13,

-

The

ith

two to three minute breaks per hour; (3) limiting twisting, begdand stooping; and (4) standing

and walking for only twenty minutes pleour for a 2.5 hour dailjotal. AR 825see alscAR
869, 1228-1229.

G. Plaintiff Appeals MetLife's Denial

On March 28, 2014, plaintiff appealed Met’s LTD denial intenally to MetLife
disability appeals specialist Evelyn Murph&R 470-72. Despite plaintiff's express statemer
that her disability claim was not based on hentaempairment, AR 116&laintiff's attorney on
appeal contended her disability is based i pa “anxiety and depression” in addition to

“insomnia.” AR 478.

MetLife submitted the appeals record to two independent physician consultants

(IPC) for review: (1) Board Certified Psychiatrist Marcus Goldman, M.D., and (2) Neil McP

hee,
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M.D., who is Board Certified in Physical Methe and Rehabilitatioand Pain Management.
AR 433, 469, 1321.

1. Dr. Goldman Reviews Pldiff's Mental Conditions

The psychiatric IPC, Dr. Goldman, watched a video submitted in support of the
appeal. The video included an interview of plairififin which plaintiff discussed the impact her
migraine headaches, pain and other medssalas had on her functionality. AR 1325. Dr.
Goldman stated the plaintiff's presentationswgrossly unremarkable” because throughout the
interview, plaintiff answered qgé&ons appropriatelywas appropriate imWlemeanor and dress,
was cooperative with appropriaded full range of affect, artitate [and] linear with normal
speech.”Id.

In addition to watching the video, Dr. Gabdn reviewed the rest of plaintiff's
LTD application records to determine whetp&intiff had functional limitations from a
psychiatric perspective as December 5, 2012 and beyond. AR 4R9®particular, Dr. Goldman
evaluated the record to determine (1) whethsupported a diagnosig migraines, anxiety,
depression, and insomnia, and (2) whether soclditions restricted pintiff's capacity to

perform her sedentary job. AR 429.

=

Dr. Goldman noted that in 2012, progresses from Dr. Reddy at the Spine ang
Nerve Diagnostic Center revealed overall stabdispite intermittent insomnia, headaches, and
depression. AR 429-430. By December 6, 2012, thatdf was doing well with no depression
or mood swingsld. From January 3, 2012 to August 13, 2ah8, plaintiff's mental status was
“‘unremarkable” with no evidence of pleession or mood swings. AR 430.

By September 2013, after the end of the elimination period and before Met Lfife’s
initial denial of her claim on October 1, 2013, ptdf felt upset with her providers, stressed out
about her pain issues, and she bitbd passive suidal thoughts.Id. A week after MetLife
denied plaintiff's LTD claim, plaintiff becanéabile and depressed” and exhibited suicidal

thinking. 1d. By November 2013, a month after thaicl denial, plaintiff reported stress and

10|t appears to the court tiréleo was taken on March 24, 2018eeAR 1325.

9
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lack of motivation with inaeased depression and anxiely. During the MetLife appeals
process, plaintiff's medical reports reveatdte was depressed amakious, had “poor”
cognition, exhibited suiciddhinking, and had comgplats of trouble sleepingld. Based on thes
observations, IPC Goldman continued to spddntiff’'s condition was “unremarkable.ld.

By February 2014, plaintiff reporteddling stressed and overwhelmdd. As
IPC Goldman noted, approximately a monthrdad& March 12, 2014, plaintiff was diagnosed
with bipolar disorder and Attgion Deficit Hyperactive Disoel (ADHD), after some mental
status decline in lat2013 and early 2014; her respons&éatment at that point had been
minimal. AR 431. A document in plaintifffde rated her ability to make occupational,
performance, and social adjustments as “fapdor,” with “wors[enng] concentration”ld.
Office visit notes also recorded plaintiff’s comipls of “constant pain” due to family stressors
and difficult financial situations. AR 430.

Based on these observations, IPC Golds®d “functional limitations” during th

elimination period expiring on June 3, 2013, weoe supported. AR 431. Specifically he note

the absence of “dedicated psychotherapy rioseggesting “an intesity of treatment
inconsistent with the degree of psychopatlyglpurported.” AR 432. Based on the record he
reviewed, he noted “the mental status examinatia . are generally unremarkable but for lat
in 2013 and early 2014.” AR 431. He said it waslear whether plairffis increased anxiety
was related to “financial stress associated @whial of benefits or ongag pain complaints.”ld.
Finally, he cited plaintiff's daily activities to oglude “there is no data support significant or
severe impairments in this claimant’s capacitynemage her activities . of daily living.” AR
432.

2. Dr. McPhee Reviews Plaifits Physical Conditions

Dr. McPhee, a Board Certified prosnal in Physical Medicine and

Rehabilitation and Pain Management, servethasecond IPC and reviewed the appeal reco

for the following of plaintiff's physical conditionl) migraine headaches; (2) jaw pain; (3) ne

pain due to cervical disc herniations; (4) rathcsymptoms from her neck; (5) mid back and

chest pain; (6) low back andphpain; (7) lumbar disk herrtian and annular tear; and (8)
10
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radicular symptoms from her lowback, “butt,” sides of her legsalf, knees, ankles and feet.
AR 434.

Dr. McPhee opined plaintiff' purported pain and disability was “markedly out ¢
proportion to the degree of degenerative findings on imaging and examination findings or
tenderness and trigger points witibact neurological functim” AR 466. In particular,

Dr. McPhee noted while plaintiff complained of pain before stoppiok, plaintiff had a
documented history of “chronic neck, mid back, &wl back pain with radicular symptoms tha
were managed” since at least November 21, 2005, going back seven years before the De
2012 start of the elimination period. AR 460-61.

Additionally, Dr. McPhee notethe medical records showed no change in pain
management after the March 8, 2010 vehicledaet or after she took leave from work on
December 5, 2012. AR 467. Accordingly, he cadeld plaintiff could still perform work with
the following functional limitations: “sitting frequély with the allowance to shift positions
briefly for comfort, standing occasionally, walg occasionally, overheaattivities occasionally

lifting no more than 20 pounds occasionally &8doounds frequently, bending occasionally, &

crawling occasionally.” AR 467Finally, Dr. McPhee noted thmedical records did not suppor

a “limitation to upper extremitgctivities at desk level.ld.

In late May 2014, MetLife sent the repoafsDr. Goldman and Dr. McPhee to
plaintiff's attorney, specificallyequesting that a copy be senptaintiff’s treating physicians,
and asking for a response by June 10, 2014.338R When MetLife made its final decision or
June 16, 2014, neither counsel nor any of plfimtreatment providers had responded. AR
1328-29.

H. MetLife Upholds LTD Denial on Appeal

After considering the additional infoation plaintiff submitted, and having
referred plaintiff's case to twmdependent physician consultaritdgtLife upheld its denial of
benefits. AR 1328. MetLife sent a letterpiaintiff's counsel on June 16, 2014, noting althou
plaintiff's medical records showed she hadthsaestrictions or litations, she did not

demonstrate during the elimination period artdrahat she could not perform her job “with
11
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reasonable continuity.” AR330. MetLife noted @t because plaintiff had exhausted her
administrative remedies under the Plan, “no further appeals will be considered.” AR 351.

l. MetLife Reopens Record foonsider Additional Evidence

On June 18, 2014, plaintiff's counsel sdtdtLife a lette expressing “surprise[]”

at the decision. AR 338. Counsel noted lipiested an extensionrfplaintiff's medical

providers to respond to the reports, and thé $ies of responses was sent on June 17, 2014, a day

after MetLife’s intial appeal denial, with a second set semieek later. ARB38. MetLlife then
considered the additional evidence. AR 32.

One of the additional pieces of evidenvas a one-page letter, dated June 16,
2014, from plaintiff's psychiatriddr. Ni Hla. AR 171. In the ker, Dr. Hla noteglaintiff was
emotionally and psychiatrically stable untine 2013, when her back pain worsenied.Dr.

Hla stated since June 2013, plaintiff has presefitepaired memory and concentration, lack g
motivation and interest,” and frequentisidal ideation.” AR342. There were no
psychotherapy notes appended to the letere id.

Dr. Goldman reviewed the new imfoation upon reopening. AR 119-20. He
noted plaintiff did not submit any “documented evidence of measured cognitive dysfunctio
active suicidal thinking with plan or intent, emengé&ansition to a more fanse level of care, o
other sustained psychiatric sighsit would support the need fianitations.” AR 120. Further,
there were no psychotherapy notes for reviédv. Dr. Goldman noted his opinion was
unchangedld.

A copy of Dr. Goldman’s amended report was sent to plaintiff's counsel on J

—

=]

Lily

25, 2014. AR 37. Appeals Specialist Evelyn Murphy requested counsel submit Dr. Goldman’s

amended report to plaintiff's treating physicidasreview and response by August 8, 2014, w
an additional fourteen days up uriligust 22, 2014 if requested. AR 37-38.

In response, on August 20, 2014, counsel stibdha two-page letter from Dr.
Hla, dated August 18, 2014. AR 20-28. In thttele Dr. Hla noted since plaintiff has been

under her care, plaintiff has “frequiéy presented with evidence dépression, lack of interest,

ith

and motivation, poor sleep, difficulty with her memory and concentration, social withdrawal and

12
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isolation, having thoughts of wanting to give up @ @ith no intent or plan, and having freque
anxiety attacks with intense worries, andihg frequent emotioridreakdowns from mood
swings.” AR 21. Dr. Hla notethe symptoms intensified aft@ugust 2013, two months after
the end of the elimination periodd. Appended to this letter waa complete medical report,
completed by Dr. Hla, discussing plaintiff's nestions and limitations after the elimination
period. AR 23-28.

Evelyn Murphy reopened the case to allow for additional information, includi
Dr. Hla’s letters and medicalpert. AR 18. After this reew, she determined Dr. Hla’s
additional information did not®w plaintiff's impairment during the Plan’s elimination period
which ended June 3, 20181. She then sent plaintiff's attorney a denial letter on Septembe
2014. 1d. In the letter, Murphy stated in paffa]lthough therapy notes from July 2014 and
August 2014 were provided, they would not provide clinical evidence of an impairing psyc
condition back to the time period in rew of December 5, 2012 forward.” AR 19.

J. Plaintiff's Approval for Social Secity Benefits after MetLife's Denial

In support of her motion for summarnydgment, plaintiff also has submitted a
copy of her Social Security Awaldtter, which is not in the adinistrative record before the
court. Allen Decl. Ex. 1, ECF No. 18-6.cgording to the letter, the Social Security
Administration (SSA) concluded plaintiff walisabled, beginning on December 5, 2012, the
same date as the start of plaintiff's LTD dlwation period, with herligibility for benefits
starting in June 2013d. at 1. Although the SSA lettés dated September 8, 201, plaintiff
contends she was approved for SSA benefitauwgust 13, 2015. Pl.’s Moat 14. Plaintiff has
not provided documentation showing the SS#ialysis supporting its determination of
disability.

1. DISCUSSION

Plaintiff contends she issibled under the terms of the Plan due to the followi
conditions: (1) anxiety and depress] (2) insomnia; (3) migraineg}) jaw pain; (5) neck pain;
(6) mid-back and chest pain; (7) low-back and hi;pand (8) pain in the bytside of legs, calf,

knees, ankles, and feet. Pl.’s Mot. at 10-ktLife contends plaitiff has not provided
13
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adequate evidence showing she was precltrded performing her job, even after MetLife
offered modifications to accommodate hemtations. Def.’s Opp’n at 19.

As explained in more detail below gtlcourt reviews the cross-claims under a
de novostandard, does not consider documents submitted after MetLife’s appeal denial on
September 4, 2014, and concludes Ms. Dorsey hasstattlished disabiyi under the terms of
the Plan.

A. Legal Standards

1. ERISA Generally

ERISA provides claimants with a fedecaluse of action to recover ERISA plan
benefits. 29 U.S.C. § 1132(a)(1)(BUnder Rule 52(a) of the Federal Rules of Civil Procedu
each party here moves for judgment and the court, through a bench trial based on the
administrative record, evaluates the conflicting evidetearney v. Standard Ins. Cd.75 F.3d
1084, 1094-95 (9th Cir. 1999). At hearing, theiparagreed the cross-motions could be
resolved on the administrative record and nde&wiary hearing or credibility finding by the
court was required.

ERISA specifically provides for judicial restv of a decision to deny benefits to
plan beneficiary.See29 U.S.C. § 1132(a)(1)(B). It alestablishes federal court jurisdiction tc
hear such a claimSee29 U.S.C. § 1132(e). A denial of ERA®enefits “is to be reviewed und
ade novostandard unless the benefit plan givesabministrator or fiduciary discretionary
authority to determine eligibility for benefits to construe the terms of the plarirestone Tire
& Rubber Co. v. Bruchd89 U.S. 101, 115 (198%¢e also Abatiet58 F.3d at 963 De novois
the default standard of review.”). If the plgrants discretionary authty, a less stringent “abug
of discretion” standard is appliedbatie 458 F.3d at 967. “To assess the applicable standa

review, the starting point the wording of the plan.’ld. at 962—63.

e,

a

e

rd of

Here, plaintiff contends after Californgmlopted California Insurance Code sectjon

10110.6 in 2012, any discretionary review was natlif which, in effect, mandated courts to

apply thede novostandard of review to ERISA claim®l.’s Mot. at 16. Defendant also agree

14
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de novareview is the proper standard heigef.’s Mot. at 20. The court find$e novareview is
the correct standard, as explained below.

2. California’s Ban on Disetionary Clauses

On January 1, 2012, California barred apgiimn of language in an employment
insurance plan granting discretionary authorityhi® plan administrator. Cal. Ins. Code
§ 10110.6Jahn-Derian v. Metro. Life Ins. CdNo. 13-7221, 2016 WL 1355625, at *5 (C.D.

Cal. Mar. 31, 2016). The law ngwovides, irrelevant part,

If a policy, contract, certificatepr agreement offered, issued,
delivered, or renewed, whether or not in California, that provides or
funds life insurance or disaly insurance coverage for any
California resident contains a preion that reserves discretionary
authority to the insurer, or an agent of the insurer, to determine
eligibility for benefits or coverge, to interpret the terms of the
policy, contract, certificate, or agreent, or to provide standards of
interpretation or review that are inconsistent with the laws of this
state, that provision is void and unenforceable.

Cal. Ins. Code § 10110.6. The statute definesetreal” as “continued in force on or after the
policy’s anniversary date.ld. A renewal of an insurance poligysignificant because “[t]he la
in effect at the time of renewaf a policy governs the policy . . . Stephan v. Unum Life Ins.
Co. of Am.697 F.3d 917, 927 (9th Cir. 2012). “Each ngakincorporates any changes in the
law that occurred prior to the renewald. Thus, any relevant changes in the statutory or
decisional law in force at the time the insumpolicy is renewed “are read into each policy
thereunder, and become a part of the cahtkéth full binding effect upon each partyld.

The Ninth Circuit recently addressed $&ctl0110.6’s application to ERISA pla
and concludede novareview is appropriate where $en 10110.6 voids plan discretionary
clauses, affirming a majorityf district court cases findinge novareview applies.Orzechowski
v. Boeing Co. Non-Union Long-Term Disability Plan F.3d. __, No. 14-55919, 2017 WL
1947883, at *4 (9th Cir. May 11, 201¥%)see also Fowkes v. Metro. Life Ins. Qdo. 15-00546,

" The court notes the Ninth Circuit has most recently dedidigliby v. Aetna Life Ins.
Co, No. 15-56394, 2017 WL 3482390, at *3 (9th @iug. 15, 2017), in which it held ERISA
preempted California Insurance Code sectiohlD.6(a) to the extent it would otherwise be
applicable to a “self-funded” ERISA plaidl,, at *5. Williby is distinguishald from the instant
case, because the Plan at issue here isatistunded, but is an insurance policyeeAR 1358
1418;Williby, 2017 WL 3482390, at *3 (Cal. Ins. Co8d4.0110.6 applied to insurance policy

15
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2017 WL 363155, at *10 (E.D. Cal. Jan. 25, 20Hij)schkron v. Principal Life Ins. Cp.
141 F. Supp. 3d 1028, 1032 (N.D. Cal. 201kt seeConstantino v. Aetna Life Ins. Cdlo. 12—
0921, 2014 WL 5023222, at *3 (C.D. Cal. Oct. 8, 2QBuse of discretion standard applied
where the benefit plan givesrathistrator “fiduciary discretioary authority to determine
eligibility for benefits.”).

Here, MetLife’s insurance Plan wentareffect on January 1, 2011. AR 1357.
This same Plan was in effect on Septendhed014, when MetLife denied plaintiff's LTD
benefits on appeal. AR 18, 823. The policy “tbaatinued in force on aafter the policy’s
anniversary date.'Seed.; Cal. Ins. Code § 10110.6. Section 10110.6 applies here and voic
grant of discretion to #hPlan administratorDe novoreview is the proper standard here.

In employing ade novostandard of review, the cdldsimply proceeds to evaluat
whether the plan administrator correadlyincorrectly denied benefits Abatig 458 F.3d at 963.
“[T]he court does not give deference to the clamministrator’s decision, but rather determineg

in the first instance if the claimant has adequagtshablished that he she is disabled under the

terms of the plan."Muniz v. Amec Const. Mgmt., In623 F.3d 1290, 1295-96 (9th Cir. 2010)|.

Before applying this standard, however, the towsst first decide whether it may consider
plaintiff's post-appeal evidence, specifigathe September 8, 2015 SSA letter approving
plaintiff's request for scial security benefits.

B. Extra-Record Evidence

Plaintiff requests the couconsider the September 8, 2015 SSA award letter by
on its determination that plaifftis disabled. Pl.’s Mot. at 19; Allen Decl. Ex. 1, 1-9. MetLlife
requests the court disregard this evidegoatending MetLife did not have the SSA

determination before it when it denied piidif’'s claim. Def.’s Opp’n at 20.

because “[u]nlikeQrzechowski v. Boeilig STD plan, the disability plans at issue in
Orzechowski . .were not self-funded; rather, they wénaded by insurance policies,” and “[t]f
result is a simple, bright-line rule: “if a planirsured, a State may regulate it indirectly throug
regulation of its insurer and its insurer’s inswaicontracts; if the plais uninsured, the State
may not regulate it.”).
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When reviewing an ERISA claim, tleeurt is ordinarily limited to the
administrative record the plan administratad at the time of the benefit deni8lee Abatig
458 F.3d at 970. This restriction is based on thecimle that federal digtt courts should not
function “as substitute plan administratoratid that expanding the record on appeal “would
frustrate the goal of promptgelution of claims by the fiduaig under the ERISA scheme.”
Taft v. Equitable Life Assurance SqcyF.3d 1469, 1472 (9th Cir. 1993) (citation omitted).

Where, as here, the court reviews an ERISA clz@nmovo it can admit outside evidence “only

when circumstances clearly establish that additiem@ence is necessary to conduct an adequate

de novareview of the benefit decision Mongeluzo v. Baxter Travenol Long Term Disability
Benefit Plan46 F.3d 938, 944 (9th Cir. 1995) (citation ondjte In most cases where review i$
de novo “additional evidence is not necessary forqaage review of the benefits decision, [and]
the district court should only look #te evidence that was before ghlan administrator . . . at the
time of the determination.1d.

In Mongeluzothe Ninth Circuit concluded thegtrict court needed to consider

outside evidence because after the benefits démeaplaintiff's doctor diagnosed plaintiff with

W

disorder falling within the Plan’definition of disability, the dignosis was not available at the
time of disability review, and the evidencesvacessary to the faet determination of
disability. 1d. at 941-43.

Here in contrast, the SSA award lettendd necessary or relevant to the couds
novoreview. The letter does not clarify the Isasn which plaintiff is considered disableSee

Allen Decl. Ex. 1, 1-9. There is no discussiomtiich disabling conditions support the SSA

-

award or why, such that the coaould fairly and adequately @&mine if the SSA determinatio
supports finding plaintiff is disabled under the Plan’s terids.Accordingly, the SSA letter is
unhelpful to “enable [the court’s] full exesa of informed and independent judgmend’ at
943;cf. Nagy v. Grp. Long Term Disability Plan for Emps. of Oracle Am., Il&@3 F. Supp. 3d
1015, 1025 (N.D. Cal. 2016) (admitting SSA demmsivhere SSA judge “made a well-reasone

[®X

disability determination” and Plan’s wheal expert’s credibility in disputeldoerp v. Wells

Fargo & Co. Long Term Disability PlarNo. 08-05278, 2013 WL 6000587, at *3 (N.D. Cal.
17
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Nov. 12, 2013) (same). In light of the sparseord, the court need not consider whether the
standards applicable to the deteation of Social Security benefits in plaintiff's case are
different from those applicable to the dearsregarding benefits aitable to her under the
ERISA plan here See, e.g., Black & Decker Disability Plan v. No888 U.S. 822, 832-34
(2003).

The court will not consider the SSA NoticeAward in reviewing the merits of
plaintiff's LTD claim.

C. Establishing Disability ofDe NovoReview

As noted above, plaintiff contends shelisabled under the Plan due to multiple
physical ailments as well as anxietydadepression. Pl.’s Mot. at 10-11.

ERISA rules of construction govern the intetpt®n of the term “tal disability.”
Wetzel v. Lou Ehlers Cadillac Grp. Long Term Disability Ins. Progr2?2 F.3d 643, 646 (9th
Cir. 2000) (adhering to Plan’s fil@tion of “total disability’ in assessing ERISA claimyeleine
v. Fluor Corp. Long-Term Disability Plarb98 F. Supp. 2d 1090, 1099 (C.D. Cal. 2009);
Heighley v. J.C. Penney Life In257 F. Supp. 2d 1241 (C.D. Cal. 2003). The burden of pro
on the claimant to show she is totadigabled under thBolicy definition. Jordan v. Northrop
Grumman Corp. Welfare Benefit Ple8i70 F.3d 869, 880 (9th Cir. 2004).

As recounted above, to qualify for beitefuinder MetLife’s Plan, a claimant’s
“[s]lickness or injury” must have caused the wlad disability. AR 1382. Under the terms of t
Plan, disability means a claimant’s inability to perform her jb. Further, plaintiff must
establish her claimed disability persisted throughout the 180-day elimination period, from
December 5, 2012 through June 3, 20138.

1. Plaintiff Was Able to Work tloughout Elimination Period with

Modifications
Throughout the claims process, plainéffd her treating physicians repeatedly
stated plaintiff could engage in several atg of daily living:driving, grocery shopping,
washing dishes, doing laundry in small loads,ueing, dusting the house, making quick me

and taking care of two small children age®fand eleven. AR 1136, 1174—76. Her activities
18

Of is

als,




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

also included engaging in fine finger and éga&d movements. AR 1156-57. Despite these
activities, plaintiff and Dr. Armstrong claimedeshould not perform hgob duties. AR 1156.
MetLife offered a modified position or a wonlardening program to slowly acclimate plaintiff
back into her work. AR 1175. With accommodas in place, plaintiff would lift up to ten
pounds, would get two to threemie stretch breaks at leastery hour, would get standard
morning, afternoon and lunch breaks, and weoateive twenty minute standing and walking
breaks. AR 1220, 1228-1229. These accommodatibettife concluded, would allow plaintiff
to work a full eight hour work day. AR 1235, 1246.

Dr. Armstrong was “very agreeable” tioe work hardening program offered
plaintiff with the goal of returning plaintiff to work with MetLife’s proposed accommodations
AR 1175, which suggests plaintiff couldrfigm her job, impairments asid€f. Matthews v.
Shalalg 10 F.3d 678, 680 (9th Cir. 1993) (“The merétence of an impairment is insufficient
proof of disability. A claimanbears the burden of proving thatiempairment is disabling.”).

Plaintiff contends despite her activitiesdzily living, she frequently complained
of pain due to her physical and mental ailmentslcasimented in her doctors’ office notes. PlI.
Opp’n at 8-9. But the court need not givedpl weight to a clanant’s physician’s notes,
Muniz, 623 F.3d at 1297, or take at face value subjegain complaints that are inconsistent
with the claimant’s daily activity Seleing598 F. Supp. 2d at 1102. Plaintiff's physical
capabilities and her treating plgian’s amenability to her tern to work undermine her
disability claim. The court nonetheless revsetlve conditions plaintiff contends support
disability.

2. Mental Conditions do not Support Disability Claim

Plaintiff also has not esthéhed disability due to memental conditions. During
the elimination period, plaintiff specifically lited her disability claim to physical ailments,
disclaiming any mental disability. AR 1168.was not until plaintiff appealed MetLife’'s LTD

denial that she claimed disabilitpge to mental ailments. AR 478t that point, plaintiff relied

on two letters from Dr. Hla. AR 20-28, 171. Buither letter supports a disability finding. The

first letter states plaintiff was “emotionallya psychiatrically stable till June, 2013 when her
19
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back pain got worse[].” AR 171. Given thaetllimination period enden early June 2013, th

court cannot infer plaintiff was dibked throughout the period. Teecond letter fares no bettef.

While it states plaintiff frequently presenteddence of “depressioradk of interest, and
motivation, poor sleep, difficulty with her memaoapnd concentration, social withdrawal and

isolation, and having thoughts of wanting to giyeor die,” it says nothing of when these

symptoms precluded plaintiff from workinggeeAR 21. To the extent the letter discusses any

dates, Dr. Hla states the symptoms intens#itéelr August 2013, which Bfter the close of the
elimination period on June 3, 2013.
Plaintiff has not shown her mental impaimigestablish disabili under the Plan

3. Plaintiff has not Established Hensomnia is Disabling

Plaintiff has not shown insomnia praded her from performing her job. Any
mention of insomnia in the record characteriz@s intermittent, whig is not “disabling” under
the Plan. AR 429-430, 1382.

4. Plaintiff has not Established h®ligraines were Disabling

Plaintiff complained of migraines while slworked at Sutter. AR 172 (office vig

notes from March 5, 2012). Specifically, shea&ed her condition as “dull, sharp, aching,
stabbing, and deep,” and occurrthgee times a week on averadd. Despite this impairment,
plaintiff was able to exercigléree to four days a week@worked nine hours a day from
Monday to Friday.ld. She received trigger point egtions as treatment. AR 438.

After she stopped working, ghtiff's migraines and th&igger point injections
continued. AR 454, 1149, 1151-1152. At one offict\during the elimination period, plaintiff

told Dr. Jaojoco at the Spine and Nerve DiagndSaater the trigger painnjections worked.

AR 454, Plaintiff has not shown her treatment changed or her migraines intensified to preclude

her from engaging in the function$ her job. Plaintiff also@ntinued her active daily physical
routine that, again, underminaslisability finding. See Selein&98 F. Supp. 2d at 1093
(sedentary occupation disability claim denveldere claimant was able to drive and grocery

shop); AR 1134-1135, 1175 (listing plaintiff's dadgtivities, includng driving, grocery
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shopping, using the microwave, brushing teetinglone small load of laundry per week, and
washing dishes).
Plaintiff has not establishedsdibility due to migraines.

5. Plaintiff has not Establishddisability Due to Jaw Pain

Medical records show plaintiff's jaw pacame from clenching her teeth in
response to the other unspecified pain sipeeenced. AR 467. However, nothing in the
records shows this intermittent pain precludedmiff's daily activities; she has not shown it
precluded her from performing her sedentaryitposat work. Plainff has not established
disability due to jaw pain.

6. Plaintiff has not Established DisaljliDue to the Balance of Her Other

Physical Conditions

The balance of plaintiff's physical conditis include pain in her neck, mid-back
chest, low-back, hip, butt, side of legs, calf, éseankles, and feet. While working at Sutter,
plaintiff made complaints of frequent nep&in. AR 172 (March 2012 office notes).

These impairments did not preclude pldfrftom working out three to four days
week and working at her job nine hours a diy. Now, after submitting her disability claim,

plaintiff continues to complain of these inmpaents, but points to no evidence that such

a

impairments preclude her from working. Rathee, ¢widence tends to undermine such a finding.

For example, by April 2013, plaintiff notes hahiropractic appointments had been helping he
pain. AR 64. As with her other ailments, plaifgiSubjective complaints were inconsistent w
her activities of daily living ad the reasonable inferenceshef ability to function well enough
to work. Plaintiff's ability to drive, wastishes, go grocery shopping, and pick up her childrg
from school leads the court to conclude she chalte engaged in the activities of her sedentg
position, especiallgfter MetLife offered hemodifications. Plaintf has not established
disability. Met Life’s daial of LTD benefits iully supported by the record.

V. CONCLUSION

The court DENIES plaintiff's mogin for summary judgment and GRANTS

MetLife's motion.
21
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This Order resolves ECF Nos. 18 and 20.

IT 1S SO ORDERED.
DATED: August 28, 2017.

UNIT

=

STATES DISTRICT JUDGE
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