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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | TOMAS LOPEZ, No. 2:15-cv-2218 JAM AC P
12 Petitioner,
13 % FINDINGS AND RECOMMENDATIONS
14 | PERRY,
15 Respondent.
16
17 Petitioner, a state prisoneropeeding pro se, has filecpatition for a writ of habeas
18 | corpus pursuant to 28 U.S.C. § 2254. Currelndifipre the court is respondent’s motion to
19 | dismiss. ECF No. 10.
20 l. Petitioner’s Allegations
21 Petitioner presents seven grounds for rel@ftwenty-one rules violations for refusing
22 || to submit to random urinalysis testing. EC&.M at 7-37. In Grounds One, Two, and Three,
23 | petitioner alleges that the required random uysialtesting, and punishment for refusing that
24 | testing, violates his Fourth Amendment righid. at 12-22. In Ground Four, petitioner states
25 | that his due process rights hayveen violated because randonmalysis testing requires him to
26 | prove that he is not using drugs or alcolbkn it is the prison’surden to prove he has
27 | committed an offense. Id. at 23-25. Inp@nd Five petitioner argues that random testing
28 | constitutes an ex-post facto law and violatesploeess and the right to a fair warning because
1
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he has been punished in excetkthe regulations. Id. at 25-30. Ground Six claims that
petitioner’'s multiple disciplinary findings viate the prohibition against double jeopardy beca
he has been punished multiple times for thmeesaffense._Id. &80-32. Finally, in Ground
Seven, petitioner alleges that randt@sting is unconstitutional because its purpose is to pun
prisoners who suffer from the disease of atiioiicin violation of tie Eighth and Fourteenth
Amendments._ld. at 33-37. Petitioner seeklsawe the twenty-oneiles violations expunged,
reinstatement of 630 days of credits, and remo¥alghty classificatiopoints. _Id. at 37-38.

[l Motion to Dismiss

A. Respondent’s Motion to Dismiss

Respondent argues that petitioner fails &test prima facie claim for habeas relief
because he does not allege that the prison tiismip violations at issel necessarily affect the
duration of his confinement. ECF No. 10 atRespondent further argues that petitioner’s
opposition to the motion to dismiss fails to establish that his claims fall within the paramete
federal habeas jurisdiction and the petition ntlustefore be dismissed. ECF No. 12. In the
alternative, respondent argues that petitionsrfaged to demonstrate that the state court’s
decisions were contrary to or anreasonable applicah of clearly establistiefederal law. ECHE
No. 10 at 3-4.

B. Petitioner’'s Opposition

In his opposition to respondent’s motion to dssnpetitioner argues that federal habes
jurisdiction is proper because iseseeking expungement of rukaslation reports; restoration of
forfeited good time credits; and cancellation of ckaxsstion points, which ledo his transfer to a

maximume-level security institign. ECF No. 11 at 4-5. Petter claims that if the rule

violations are expunged and his dteére restored, his release from prison will be advanced,

at 6-8. Additionally, petioner argues that the heds corpus statute authorizes federal courts

order relief to reduce an inmate’s level of cugtotd. at 5. Alternativel, petitioner requests that

the court treat this action as a claim for relintler 42 U.S.C. § 1983 if the court determines it
not cognizable in habeas. Id. at 9.
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C. Leqgal Standard for Habeas Jurisdiction

The federal habeas corpus statute, 28 U.$2254, provides that tHederal courts “shal
entertain an application for a waf habeas corpus imehalf of a person in custody pursuant to
the judgement of a State court only on the graimadl he is in custy in violation of the
Constitution or laws or treaties of the Unitedt®s.” 28 U.S.C. § 2254(a). The courts have
interpreted this statute to provide relief onligere a successful challenge will shorten an

inmate’s sentence. Ramirez v. Galaza, 3341850, 859 (9th Cir. 2003). Notably, the Ninth

Circuit has held that federal courts lack &éab jurisdiction over clais for constitutional

violations that do not @llenge the validity of the conviction or do not necessarily spell speeg
release._Blair v. Martel, 645 F.3d 1151, 1157-58 (9thZ0)11). Instead, such claims must be
brought, if at all, in a 8 1983 civil rights complaint. 1d. With respect to disciplinary proceec
habeas relief cannot be granted unless those@dotgs necessarily affect the duration of time

be served._ Muhammed v. Close, 540 U.S. 749,552004). Most recely, the Ninth Circuit

has articulated that habeas relief is onlgikble if success on the nits of a petitioner’s
challenged disciplinary proceeding wouletessarily impact the fact or duration of his

confinement._Nettles v. Grounds, 830 F.3d. ®32-35 (9th Cir. 2016) (en banc).

However, the courts have also concludeat trabeas relief may be available “[wlhen a
prisoner is put under additional and unconstitutioasiraints during his lawf custody.” Preise
v. Rodriguez, 411 U.S. 475, 499 (1973). For exantpkeSeventh Circuit has held that if a
prisoner is seeking a “quantum change in thellef custody” then habeas corpus is the

appropriate remedy. Graham v. Broglin, 922 RB28, 381 (7th Cir. 1991). Similarly, the Nint

Circuit has permitted prisoners to request habegsus relief where the prisoner was placed i

disciplinary segregation due validation as a gang member amduld obtain immediate releas

from segregation if he successfully challenedvalidation. _Nettles v. Grounds (*Santos”), 7

F.3d 992, 1004-05 (9th Cir. 2015) (finding thdduog in Bostic v. Carlson, 884 F.2d 1267, 126

(9th Cir. 1989), was not “cleagrirreconcilable” with the Supme Court’s case law on speedief
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release), reheard en banc, Nettle6rounds, 830 F.3d 922 (9th Cir. 2018)).

. Discussion

A. Necessarily Speedier Release

In this case, petitioner isking expungement of the rulgslations and restoration of
the good time credits that were forfeited assalteof the violations. ECF No. 1 at 10, 37-38.
Respondent argues that petitiones hat stated a prima facie clafor relief because he does npt
allege that the duration of his confinement wasessarily affected. ECF No 10 at 2-3. This
argument would, at most, warrant dismissal Wetive to amend the petition. However, in a
footnote, respondent further claims that petitiaeendeterminately sentenced and does not earn
time credits._Id. at 3 n.1. Respondent providiegal status summary support this claim and
petitioner confirms the fact thag is serving a life sentence witke possibility of parole, but he
denies that he does not earn time creditg. at 6; ECF No. 11 at 5, 7.

In light of petitioner’s indeteninate sentence, even if the court were to assume that
petitioner has good time credits to restore as d&ensl he would not bguaranteed a speedier

release from prison. There is no evidence plesitioner has already been found suitable for

parole and in his opposition, petitioner indicates that he has not been found suitable for pgrole a

argues the rules violations prevanfavorable suitabilitfinding. 1d. at 7-8. In Nettles, the Ninth
Circuit noted that rule violadns are merely one factor a pl@rboard must consider when

determining whether a prisonerasurrent threat to public safedyd is therefore suitable for
parole. 830 F.3d at 935. However, rules violatiaresnot determinative and therefore cannot be
said to necessarily slhearlier release from prison. Id. at 935.

Like Nettles, petitioner contends that he Wil released earlier if his rules violations arne

! The 2015 Ninth Circuit panel decision consatill the cases of tapetitioners: Damous
Nettles and Matta Santos, both prisoners in Gatif state prisons. The court’s discussion angd
opinion regarding quantum change was limite@antos’ case. The rehearing en banc only
involved the panel’s holding regarding Damdiettles. The panel’s opinion regarding Santos
claim about quantum changecustody was not re-heard.

2 |t is unclear why respondent has not providgrtoperly authenticatedpy of the legal status
summary. ECF No. 10 at 6-20. However, sindd@ipaer confirms thahe is serving a life
sentence with the possibility of parole, any evidentiary issues related to that fact are moot

4




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

expunged and his good time credits are restoredveMer, there is no guarantee that petitione

-

will be released from prison any faster if hiseéls granted. Instead, “the parole board has the
authority to deny parole ‘on thmasis of any grounds presently dable to it,’ [and therefore,] the
presence of a disciplinary infra@h does not compel the denialpdrole, nor does an absence of
an infraction compel the grant of paroldd. (quoting_Ramirez, 334 F.3d at 859). Since
restoration of petitioner’s credits would not neceseesult in his speedier release from prison,
these claims are not cognizablenasbeas and should be dismissed.

B. Quantum Change in Custody

Petitioner is also seeking the cancellatiorlagsification pointsvhich he argues will
result in a reduction ihis level of custody from a Level IV stitution to a Level Il institution and

therefore entitle him to habeeadief. ECF No. 1 at 14, 3ECF No. 11 at 5-6. Although a

14

change in custody may under some circumstanaesder a jurisdictional basis for federal habg

relief, not every change in custoliyvel is sufficient. Habeas qmis can be used to challenge

<)

change in custody only if the dispdtcustody status is so much mogstrictive that it “can fairly
be said to have brought about . . . ‘a quanttiange in the level of custody.” Pischke v.

Litscher, 178 F.3d 497, 499 (7th Cir. 1999) (tjugp Graham, 922 F.3d at 381). However,

if [the prisoner] is seeking different program or location or
environment, then he is challengithe conditions rather than the
fact of his confinement and hremedy is under civil rights law,
even if, as will usually be the case, the program or location or
environment that he is challenging is more restrictive than the
alternative that he seeks.

Graham, 922 F.2d at 381. Based on these standards, challenges to unlawful administratiye or

disciplinary segregation are cagable as habeas actions.nfes, 788 F.3d at 1005; Stockton V.

Ducart, No. C 13-3978 RMW (PR), 2015 WE1515, at *2, 2015 U.S. Dist. LEXIS 26603, at
*4-5 (N.D. Cal. Mar. 3, 2015) (colting cases) (holdinthat a transfer from segregation to the
general population constitutes a quantum changestody and therefore fitgoner’s claims may
be brought in a section 2254 petition). In costtraabeas corpus relief is not proper when a

prisoner is denied work release. Grah8@? F.2d at 381 (concludj that work release

constitutes a change in locationaainfinement, not a quantum ciage in custody). If a transfer
5
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from prison to work release, which involves redd confinement, is insufficient to constitute g
guantum change in custody, then certainly asfarbetween prisons is also insufficient.

In San Nicolas v. McDowell, where the petitios@ught relief similar to petitioner in this

—

case, the District Court for the Central DistriciQ#lifornia determined that habeas relief is no
available for a claim regarding transfer to a higseurity prison and elevation of an inmate’s
security levef No. SA CV 15-1099-JVS (AS), 2015 Wi731397, at *3, 2015 U.S. Dist. LEXIS
160426, at *6-8 (C.D. Cal. Oct. 27, 2015, adopted in full Nov. 30,201he court found that
the prisoner’s elevated custody level did not titute a quantum change in custody as outlingd
in Santos, even though the heightened custodymwaas restrictive. d. (Santos articulated a
guantum change in custody as “release froistiglinary segregatioto the general population,
or a release from prison on bond, parole, or grobd). Instead, the court held that it was
merely a change in the location or environn@tonfinement and therefore not cognizable in
federal habeas. Id. The undersigned findsabiglusion to be intie with the currently
prevailing case law, which indicates that a quanchange in custody nelation to constraints
while in prison is a release from administrative or disciplinary segregation to the general
population. _Bostic, 884 F.2d at 1269 (“Habeagusijurisdiction is also available for a
prisoner’s claims that he has been subjectaptdater restrictions dfis liberty, such as

disciplinary segregation.”), overruled inrpan other grounds by Nettles, 830 F.3d at 931,

Skinner v. Switzer, 562 U.S. 521, 534 (2011) (sutggg$abeas relief auable for reduction in

level of custody (quoting Wilkinson v. Dotson, 5445U74, 86 (2009) (Scalid., concurring)));

Dotson, 544 U.S. at 86 (Scalia,concurring) (suggestinthat “permissible habeas relief” could
include a “quantum change iretltevel of custody” (quoting @ham, 922 F.2d at 381)); Graham,
922 F.2d at 381 (release from disciplinary segregatonstitutes a “quantum change in the leyel

of custody,” but work release does not).

% The court also held that resatipn of good time credit could not baid to necessarily result i
a speedier release from prison, holding thafas too attenuated. San Nicolas, 2015 WL
7731397, at *2, 2015 U.S. Dist. LEXIS 160426, at *4-6.

4 2015 WL 7722386, 2015 U.S. Dist. LEXIS 160424.
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Accordingly, although petitioner is seekingremluce his level of custody, the change he

seeks does not constitute a “quantum changetistody. Therefore, thidaim is not cognizable
in habeas and should be dismissed.

C. Conversion to Civil Rights Complaint

“[A] district court may constie a petition for habeas corpasplead a cause of action

under § 1983 after notifying and aloting informed consent from the prisoner.” Nettles, 830

F.3d at 936. A district court may recharacterize a habeas petition “[i]f the complaint is
amendable to conversion on its face, meaning that it names the correct defendants and se

correct relief.” 1d. (quoting Glaus v. Andson, 408 F.3d 382, 388 (7th Cir. 2005)). Howevel

prisoner civil rightssuit differs from a habeasetition in a variety of rgpects, such as the prope
defendants, type of relief available, filing feasd restrictions on futurfdings. Id. (quoting

Robinson v. Sherrod, 631 F.3d 839, 841 (7th Cir. 2011)). The exhaustion requirements fo

a prisoner civil rights complaint alsbffer from those required in a federal habeas action. Dt
these differences and the disadvantages dchiaracterization may haea petitioner’s claims,
this court will not recharacterizedlpetition as a civil rights cortgint. However, petitioner is
free to file a new complaint pursuan § 1983 if he wishes to do 3o.
V. Conclusion
Since petitioner’s claims for relief, if suasful, would neither nessarily spell speedier

release nor constitute a quantum change in dysthis court lacks jurisdiction under the habe

corpus statute to grant petitiartbe requested relief. Thereégprespondent’s motion to dismiss

should be granted.

V. Certificate of Appealability

Pursuant to Rule 11 of the Federal Rules&ning Section 2254 Cases, this court mu

issue or deny a certificate of appealability whesmtiers a final order adverse to the applicant.

® While the court takes no position on whethertjmeter may ultimately be able to state a clain
for relief under § 1983, based on a&iesv of petitioner’s grounds faelief as currently pled, it
appears that he may not be ablstite a claim and may end up watistrike if he files his claims
as a 8§ 1983 complaint. See 28 U.S.C. § 1915(g)ftihee strikes” rule of the Prison Litigation
Reform Act).
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certificate of appealability may issue only “if tapplicant has made a staostial showing of the
denial of a constitutional right.” 28 U.S.C. 85&%¢c)(2). For the reasons set forth in these
findings and recommendations, a substantial shgwf the denial of a constitutional right has
not been made in this case. Therefore, no certificate of appigaktiould issue.
VI. Summary

Your petition should be dismissed becausenaf’the disciplinary violations were
expunged, that would not necessarily result in lyeung released from igon sooner — the parol
board could still find you unsuitable for parole.ciAange in custody from Level 1V to Level Ii
also not enough to support a habeas claim, Isec&is not the same as being released from
administrative or disciplinary segregation itih@ general population. Because of all the
differences between a habeas petition andianainder § 1983, the court will not convert your
claims into a request for relief under § 1983uMare free to file a separate complaint under §
1983, but the court does not guarantee that you will be successful.

Accordingly, IT IS HEREBY RECOMMENDED that:

1. Respondent’s motion to dismiss (ECF @) be granted and petitioner’s applicatio
for writ of habeas corpus be dismissed for lack of jurisdiction.

2. This court decline to issue the certifecat appealability referenced in 28 U.S.C. §

2253.

112

—

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuarth® provisions of 28 U.S.C. § 636(b)(1). Within twenty-one ¢
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrateudlge’s Findings and Recommendas.” Any response to the
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objections shall be served ankeéd within fourteen days after service of the objections. The
parties are advised that failure to file objections within the specified time may waive the rig

appeal the District Court’s order. Miawtz v. Ylist, 951 F.2d 1153 (9th Cir. 1991).

DATED: May 4, 2017 _ -~
Mrz——— &[“4-4—
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE
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