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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | DENNLY R. BECKER, No. 2:15-cv-2240-MCE-KJN PS
12 Plaintiff,
13 V. ORDER AND
14 | BANK OF NEW YORK MELLON AS FINDINGS AND RECOMMENDATIONS
15 TRUSTEE FOR THE BELLAVISTA

MORTGAGE TRUST 2004-2 &
16 | NATIONSTAR MORTGAGE LLC,
17
Defendants.
18
19
20 Presently pending before the court is defemsi8ank of New York Mellon as Trustee for
21 || the Bellavista Mortgage Trust 2004-2 (“BNYéhd Nationstar Mortgage, LLC’s (“Nationstar”)
22 || motion to dismiss plaintiff Dennly R. Beckeffisst amended complaint. (ECF No. 19.)
23 || Plaintiff opposed the motion, and defenddiisl a reply brief. (ECF Nos. 21, 23 For the
24 | reasons discussed below, the court recommtiradshe motion be GRANTED IN PART and
o5 | DENIED IN PART.
2601 This action proceeds before the undgred pursuant to Local Rule 302(c)(21).
o %2 The motion was submitted for decision without oral argument on the record and written briefin
28 | pursuant to Local Rule 23§). (ECF No. 22.)
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BACKGROUND

The background facts, unless otherwise notexl{aden from the allegations of the first
amended complaint, which are taken as trugtwposes of the present motion to dismiss.

Plaintiff, a California resid@, owned a property at 145 Yasige Drive, Tracy, California
95376 (the “Property”) as part bis real estate business. (Fitshended Complaint, ECF No. 1
["FAC"] 1111 1, 7.) According to plaintiff, he faanced the Property in 2004, signing both a N
and a Deed of Trust, and the cutrdafendants were either servicdysneficiaries, or trustees ¢

the Note and/or Deed of Trust, or theieats. (FAC {1 8-14; see also ECF 17-3 at 4234.)

On September 16, 2013, plaintiff sent guest for a payoff demand statement to
Nationstar. (FAC § 15.) Plaintiff's letter idi#fred the Property by loan number and address;
requested a “Payoff Demand Statement” purst@a@alifornia Civil Code section 2943; and

quoted subsection (a)(5) of that statuteichiltontains the defition of a payoff demand

statement. (Id. 1 15, 17.) The letter asotained a check for $30, which Nationstar cashed.

(Id. 1 18.) The letter was sent by first class mitih the U.S. Postal service and contained an

acknowledgement as asserted progblaitiff's identity. (Id. 19 19, 21.)

Plaintiff alleges that he stopped making Igayments on October 1, 2013. (FAC | 24,

Plaintiff contends that defendis had a duty under Californiax@iCode § 2943 to respond with
a payoff demand statement by October 11, 2013hlatidefendants did nprovide any respons
by that date. (Id.  62.) Plaintiiirther alleges that he had theli#pto pay off the loan in its
entirety, and that he intended to do so as soon as he received the payoff demand stateme
19 53, 61-62.) According to plaintiff, the nexdmmunication he recead from Nationstar was
on November 14, 2013, but that letter merely informlkaghtiff that he had fallen behind in his
payments and did not include a payoff demand statement. (Id. § 25.) Around November
2013, plaintiff evicted his tenangés the Property for their failure pay rent. (Id. § 26.)

Subsequently, on December 3, 2013, Nationstargaimtiff a letterinforming him that

% The court grants both plaintif’and defendants’ requests for judiaiotice of the deed of trusf
and other public recosdrelated to the Property recordedhe San Joaquin County Recorder.
(See ECF Nos. 17-3, 20.)
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his single point of contact (“SRD) regarding the loan at Natstar would be Ileah Wolford.
(FAC 1 27.) In return, plaintiff sent a lettto Ms. Wolford on December 13, 2013, explaining

that he had evicted his tenants who had dgtoit $35,000 in damages to the Property; that

plaintiff had changed the locks and started renowatibut that the locksad since been changed

twice by someone who purportedlypresented the investor; andtiplaintiff had thus stopped
work on the Property._(Id. 1 28.) afitiff also requested informatias to his options._(Id.)

In a letter dated December 213, Nationstar stated thahiad received notice that the|
Property was vacant, but did not otherwise redgorplaintiff's prior communication. (FAC
29.) Consequently, on January 2, 2014, plais#fit another letter tds. Wolford, explaining
that the Property was vacant because Natiohsiichanged the locks; that plaintiff was unab
to make repairs to the Property to make it habitadbid; that it did not maksense for plaintiff to
bring the Property out of default if he could generate income on tioperty. (Id.) After
plaintiff received no response to that lettersbat another letter to MgVolford on February 4,
2014, reiterating that plaintiff could not make agpairs to the Property, because he was loc}
out of the Property._(Id. 11 30-31.) Ms. Wotfagain failed to respond._(Id. ¥ 31.)

Thereafter, on March 27, 2014, Nationstar g#aintiff a letter notifying him of the
NewStart Solutions program and a “Mortgagéedse” option, which would allow plaintiff to
potentially eliminate responsibility to repay delota first mortgage byansferring title to the
Property to Nationstar. (FA€32.) On April 18, 2014, plaintifent a letter requesting more
information about the Mortgage Release opttorwhich Nationstar did not respond. (Id. 11 3
34.)

On September 3, 2014, Nationstar, in its céapas the mortgage loan servicer for
defendant Bank of New York Mellon as Trusteethe Bellavista Mortgage Trust 2004-2, sen
plaintiff a letter notifying him tht defendants intended to initideeclosure proceedings. (FA(
1 35.) On October 14, 2014, a Notice of Default and Election to Sell Under Deed of Trust
recorded against the Property. (Id. § 36; BOEF17-3 at 35.) Subsequently, on November 2!
2014, plaintiff sent another letter to Ms. Wolfordsteding his objections tbeing locked out of

the Property and complaining that he had not received responses to his previous letters.
3
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38.) On December 2, 2014, Nationstar acknowledged receipt of plaintiff's November 25, 2
letter, and on January 7, 2015, Nationstar semffflaanother letter with information allowing
plaintiff to get the keys tthe Property. (Id. 1 39-40.)

Subsequently, on January 13, 2015, plaintiff $¢st\Wolford a letter, indicating that
plaintiff would need to make repairs to the@perty and requestingsurance that defendants
would not foreclose on the propemhile the repairs were being made. (FAC 1 41.) Accordi
to plaintiff, Ms. Wolford did not respond to thiatter. (Id.) Instad, on February 26, 2015, a
Notice of Trustee’s sale was recorded agairesPioperty, which was ultimately sold to third
party Kibby Road LLC on March 18, 2015. (Id.4PF43; ECF No. 17-3 at 42, 47-48.) Plaintif
alleges that he received surpliunds in the amount of $74,798.08rT the trustee’s sale. (FAC
1 66(2).) The Property has since been re-sodhtdher third party. (FAC § 44; ECF No. 17-3
52.)

Plaintiff initially brought thisaction in state court, and deftants subsequently remove
the case to this court invoking the court’s diugref citizenship jurisdiction. (ECF No. 1).
After an initial round of motions to dismiss wided, plaintiff amended his complaint as a mat
of course pursuant to Federal Rule of Civibéadure 15(a)(1)(B), artie initial motions to
dismiss were consequently denied withoutymtaje as moot. (ECF Nos. 17, 18.) In the
operative first amended complaint, filed Movember 19, 2015, plaintiff asserts claims for
violation of California Civil Code seans 2943 and 2924.17, wrongful foreclosure, fraud,
negligent misrepresentatione$pass, invasion of privacy,gigent recording of false
documents, negligence, negligertiation of emotional distres€lder abuse, and violation of
California Business and Prafgons Code section 17200. (ENB. 17.) The only named
defendants are BNY and Neanstar. (Id.)

LEGAL STANDARD

A motion to dismiss brought pursuant tadeeal Rule of Ciit Procedure 12(b)(6)

challenges the sufficiency of the pleadings sehfm the complaint._Vega v. JPMorgan Chas

Bank, N.A., 654 F. Supp. 2d 1104, 1109 (E.D. Cal. 20Q8)der the “notice pleading” standar

of the Federal Rules of Civil Predure, a plaintiff’s complaint nsti provide, in part, a “short an
4
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plain statement” of plaintiff's @dims showing entitlement to relieked. R. Civ. P. 8(a)(2); see

also Paulsen v. CNF, Inc., 559 F.3d 1061, 1071 (9th Cir. 2009). “To survive a motion to d

a complaint must contain sufficient factual matter, atggbps true, to ‘state a claim to relief th

is plausible on its face.” Ashcroft v. Igh&56 U.S. 662, 678 (2009) (citing Bell Atl. Corp. v.

Twombly, 550 U.S. 544, 570 (2007)). “A claim hasi&h plausibility when the plaintiff pleads
factual content that allows the court to drae thasonable inference that the defendant is lial

for the misconduct alleged.” 1d.

In considering a motion to dismiss for failugestate a claim, the court accepts all of the

well-pled factual allegations in the complainttage and construesem in the light most

favorable to the plaintiff.__Goe v. Caterpillar, Inc., 503 F.3d 974, 977 (9th Cir. 2007). The d

is “not, however, required to accept as true conclusory allegatiorer¢hedntradicted by
documents referred to in the complaint, and fibiert does] not necessarily assume the truth ¢
legal conclusions merely because they are cabkeifiorm of factual &gations.” _Paulsen, 559
F.3d at 1071. The court must constryg@se pleading liberally to determine if it states a clai
and, prior to dismissal, tell a plaintiff of defcicies in his complairand give plaintiff an

opportunity to cure them if it appes at all possible that the plaithtan correct the defect. See

Lopez v. Smith, 203 F.3d 1122, 1130-31 (9th Cir. 2q@@)banc); see also Hebbe v. Pliler, 62

F.3d 338, 342 & n.7 (9th Cir. 2010) (stating that courts caatto construero se filings
liberally even when evaluating them untlee standard announced_in Igbal).

In ruling on a motion to dismiss filed pursuémiRule 12(b)(6), the court “may generall
consider only allegations contained in the gdlegs, exhibits attached the complaint, and

matters properly subject to judal notice.” _Outdoor Media Groujnc. v. City of Beaumont, 50

F.3d 895, 899 (9th Cir. 2007) (citation and quotation marks omitted). Although the court n
consider a memorandum in opposition to a deééat’'s motion to dismiss to determine the

propriety of a Rule 12(b)(6) motion, see Sdldeev. Cal. Dep'’t ofCorrections, 151 F.3d 1194,

1197 n.1 (9th Cir. 1998), it may consider allegations raised in opposition papers in decidin
whether to grant leave to amend, seg., 8roam v. Bogan, 320 F.3d 1023, 1026 n.2 (9th Cir.
2003).
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DISCUSSION

Violation of California Civil Code section 2943

To state a claim under Califua Civil Code section 2943,@aintiff must generally

allege that he was an entitled person, that tfendant was a beneficiary s authorized agent

that a written demand for a payoff demand statémeas made pursuant to Section 2943, that|the

defendant failed to deliver a payoff demand statento the maker of the written demand with[n
21 days of receiving the demand, and that the defeisdailure was willful. _See Cal. Civ. Code
8§ 2943. Section 2943 provides for an award ofistay damages of $300, as well as any actua
damages. Cal. Civ. Code § 2943(e)(4).

Defendants do not appear to aesttthat plaintiff is an entéd person or that defendants

are beneficiaries and/or authorizagents of beneficiaries. délitionally, based on the allegations

of the first amended complaint, plaintiff's September 16, 2013 letter clgaalifies as a written
demand for a payoff demand statement. Therledentified the Property by loan number and
address; requested a “Payoff Demand Statenpntuant to Californi€ivil Code section 2943
and quoted subsection (a)(5) of that statute, which contains theidafofia payoff demand
statement. Plaintiff also alleges that he $etat the address for qualified written requests

(“QWRs") listed on his monthlynortgage statement, which aaws to comply with Cal. Civ.

Code § 2943(e)(5). Furthermore, plaintiff adeglyaalleged that defendants failed to respond to

or provide a payoff demand staterneiithin the prescribed peridd.
Defendants contest whether piiif has properly alleged thaamy failure to respond wag
willful. Section 2943 defines willfuhs “an intentional failure to comply with the requirements

this section without justause or excuse.” Cal. Civ. Cod@®3(e)(4). Courts have noted that

* Defendants also question whether plaingitiperly proved his identity by providing the
acknowledgement along with the written demahkbwever, although thieeneficiary has the
right to request reasonable proofidéntity, and, if that right iexercised, the beneficiary is not
required to deliver the payoff demand statetnantil the proof has been provided, such proof
need not be included in thetial written demand. See Cal. Ci®ode § 2943(e)(3). At least fo
purposes of the instant motion to dismiss, therething in the recortiefore the court that
indicates that defendants actuallguested plaintiff to provide proaof his identity. As such, thg
issue is immaterial to whether the first amded complaint states a claim under section 2943.
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while the failure to respond tbe initial request is insuffici¢no show willfulness under the
statute, failure to respond to multiple subseqlegtters is sufficient to indicate that defendant’s

behavior is willful. _Consumer Sols. REQL.C v. Hillery, 2010 WL 14488, at **8-9 (N.D. Cal.

Jan. 8, 2010), adhered to on reconsideration) 20l 334417 (N.D. Cal. Jan. 28, 2010) (findin

that the failure to respond to written demamdl follow-up letter indicated willfulness for the

purposes of section 2943); US Distressedtlymme Fund, LLC v. Wells Fargo Bank, N.A., 201

WL 4370810, at *8 (N.D. Cal. Sept. 3, 2014) (fadluo respond to sihgwritten letter

g

insufficient to show willfulness). Here, plainttis alleged that defendants’ actions were willful,

that defendants cashed the check accompanyamgtiffs written demandbut failed to provide

the payoff demand statement; and that defendasddaled to respond toumerous subsequent

letters from plaintiff. The court finds that sualhegations are sufficienat least at the pleadings

stage, to show willfulness f@urposes of a section 2943 claim.

Accordingly, the court concludes that thesfiamended complaint states a proper clain
for violation of California Civil Code section 294at least for purposed recovering statutory
damages. As such, the court recommendgigfa@indants’ motion to dismiss be denied with
respect to that claim.

However, plaintiff's related contentionata failure to timely respond to the payoff
demand statement extinguished plaintiff's load &s security, a theory on which the vast
majority of plaintiff's other chims are based, is plainly erraus and not cognizable. Section
2943 sets forth very specific remedies, whichhdbinclude an automatic discharge of the
underlying debt and security. See Cal. Civ. Co@943(e)(4). Furthermore, plaintiff's relianc
on California Civil Code sectiorss11 and 1512 in that regard is also unavailing, because th
sections simply codify the common law defensefilure to perform under a contractual
obligation, and would only conceibly apply if defendants actuglprevented plaintiff from
meeting his contractual oblagions. _See Cal. Civ. Code 88 1511, 1512. Here, defendants’
alleged violation of California Civil Code dgmn 2943 did not prevent @htiff from performing
his payment obligations under tloan or otherwise reder performance impossible. Indeed,

plaintiff admittedly defaulted on his loan payments elvefore the requested payoff demand
7
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statement was due to be delivered. Furthesmalthough the subsequeibtice of Default and

Notice of Trustee’s Sale provided the amouhus on the loan and/or provided contact

information to obtain the updated payoff amount, pitiifails to allege that he made any furthéer

payments on the loan. Plaintiff’'s theory that liten and its security were extinguished is plai
without merit.

Other Claims Derivative of Loan/Sedyrinterest Extinguishment Theory

As noted above, the vast majority of thenegning claims (more geifically, plaintiff's
claims for violation of Caliérnia Civil Code section 2924.2%yrongful foreclosure, fraud,

negligent misrepresentation, fpa@ss, invasion of privacy, amegligent recording of false

documents) are premised on plaintiff's above-mentigdheory that the loan and security intergst

were extinguished, and that the defendanfgpasedly without havingny interest in the

Property, therefore wrongfullyled foreclosure-related docients, changed the locks on the

Property, and ultimately foreclosed on the Property. Because plaintiff's theory is erroneous and

not legally cognizable, all of thesauses of actions are fataligficient and should be dismissed

with prejudice.

To the extent that plaintiff also bases his claims of fraud and negligent misrepresen
on the Declaration of Mortgage Servicer, whadlegedly false represented that the mortgage
servicer had unsuccessfully triaith due diligence to contactghtiff to discuss his financial
situation, plaintiff's claims nonetheless fail. tBdraud and negligent misrepresentation claim
require allegations of actuaha justifiable reliance by the pldifi on the false representations.

Cadlo v. Owens-lllinois, In¢ 125 Cal. App. 4th 513, 519 (2004). Even assuming, without

deciding, that the representationghe Declaration of Mortgageervicer were false, plaintiff

> California Civil Code section 2924.17(b) providhkat “[b]efore recordig or filing any of the
documents described in subdivisi@) [including a notice of default, notice of sale, etc.], a
mortgage servicer shall ensuhat it has reviewed competent and reliable evidence to
substantiate the borrower’s defaaittd the right to foreclose, inming the borrower’s loan statu
and loan information.” Plaintiff alleges that defendants improperly recorded the foreclosur
related documents, because the loan and isgtuterest were extinguished by virtue of
defendants’ violation of CaliforaiCivil Code section 2943. Asstiussed above, that theory is
erroneous, and plaintiff himself has admitted thatloan was otherwise in default. As such,
plaintiff's claim for violation of CaliforniaCivil Code section 2924.17 fatally deficient.
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could not actually and justifiablyave relied on those representations to his detriment in this
context. If, as plaintiff allegefie had sent defendants sevésters that had been ignored, he
would have known that the representations in thel&ation were false #te time that plaintiff

reviewed them and could not jidgtbly have relied on themTherefore, fraud and negligent

misrepresentation claims based on the Declaratidoofgage Servicer are likewise not viable!.

Finally, plaintiff's claim forfinancial elder abuse is exqssly premised on plaintiff's
claims that defendants wrongfully foreclosed am Bmoperty and/or defrauded plaintiff. (See
FAC 1 129 ["Pursuant to the claim for wrongfareclosure or the claim for fraud, the
Defendants took or obtained Pltifis 145 Yosemite property witkthe intent to defraud the
Plaintiff.”].) However, because plaintiff's wngful foreclosure and fraud claims fail for the
reasons discussed above, this subsidiary claim also fails.

Consequently, the court recommends thainpiff's claims for vblation of California
Civil Code section 2924.17, wrongful foreclosuraud, negligent misrepresentation, trespass
invasion of privacy, negligemecording of false documents, and financial elder abuse be
dismissed with prejudice.

Other Independent Claims

Plaintiff bases his common law negligence aadligent infliction of emotional distress
claims on grounds independent from his loatingxiishment theory. Specifically, plaintiff
alleges that the appointment of Ms. Wolford &PC created a duty on the part of Nationsta
provide him with information and help him to asidoreclosure. Instead, according to plaintiff
defendants failed to respond to se®f his letters requesting information about options to a
foreclosure, thereby breaching théuty and causing plaintiff harm.

“Under California law, a lender does not@a borrower or third party any duties beyo
those expressed in the loan agreement, exceihirsg imposed due to special circumstances

finding that a joint venture exists.” ResobrniTrust Corp. v. BVS Development, Inc., 42 F.3d

1206, 1214 (9th Cir. 1994) (citing Nymark veatt Fed. Sav. & Loan Ass’'n, 231 Cal. App. 3d

1089, 1096 (1991)). “Special circumstances” giviisg to a duty of care may exist when the

“lender actively participates ithe financed enterprise beyond the domain of the usual mone
9
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lender.” Nymark, 231 Cal. App. 3d at 1096.

In this case, there is nothingsaggest that defendants’ atties exceeded the traditiong
scope of a money lender. As allegedly wrongfuimmoral as defendants’ purported failure tc
respond to plaintiff's letters may have been,issue on which theart expresses no opinion
here, it did not create a legal duty of care tirnlff to support a common law negligence clain

See Becker v. Wells Fargo Bank NA, 12014 WL 3891933, at **19-21 (E.D. Cal. Aug. 7,

2014) (collecting numerous cases aating that “the majority o€ases that have addressed the

issue of whether a financial institution owedudy to the borrower when engaging in the loan

modification process have resulted in a holdhmat such activity generally does not exceed the

traditional scope of a money lender, thus resulting in the lack of a duty of care owed by the

lender.”). Because a legal duty is a necessament of both negligence and negligent inflicti
of emotion distress claims, those claims faihamatter of law. As such, the court recommenac
that they be dismissed with prejudice.

Unfair Competition Law Claim

The final claim plaintiff raises is an allejgiolation of CaliforniaBusiness & Profession
Code section 17200, also known as Califoshldhfair Competition Law (“UCL”).

The UCL “prohibits unfair competition, inatling unlawful, unfair, and fraudulent

business acts.” Korea Supply Co. v. Loekd Martin Corp., 29 Cal. 4th 1134, 1143 (2003).

“Section 17200 ‘borrows’ violations from othemia by making them independently actionable

unfair competitive practices.” Id. Howevéin the aftermath of Proposition 64, only plaintiffs
who have suffered actual damage may pursuévatprUCL action. A private plaintiff must
make a twofold showing: he or shust demonstrate injury in faahd a loss of money or

property caused by unfair competition.” Pet@rs. Cellco Partnership, 164 Cal. App. 4th 158

1590 (2008) (emphasis in original). AdditionalNyhile “the scope of conduct covered by the
UCL is broad, its remedies are limited.” karSupply Co., 29 Cal. 4th at 1144. “A UCL actic

is equitable in nature; damagmmnot be recovered.”_Id. Asich, “prevailing plaintiffs are
generally limited to injunctiveelief and restitution.”_ld.

In this case, in light of the court’s conslan that plaintiff's first amended complaint
10
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states a proper claim for vidian of California Civil Code sdmn 2943, plaintiff appears to have

adequately pled a predicate unlawful busines$oag@urposes of a UCL claim. However, the
court finds that plainti's allegations do not show that phaiff suffered a loss of money or
propertycaused by such unfair competition. As discudssbove, defendantslieged violation of
California Civil Code section 2943 did not pes plaintiff from performing his payment
obligations under the loan orh@rwise render performancepossible. Indeed, plaintiff
admittedly defaulted on his loan payments ebvefore defendants allegedlyolated that statute,
and then failed to make any subsequent paymeésdsuch, plaintiff's UCLclaim is defective.

If failure to plead loss of money or propedaused by the alleged unfair competition w
the only defect in plaintiff's UCL claim, the cdwould have been inclined to grant leave to
amend. Nevertheless, evempi&intiff could potentially cure that defect by amendment,
plaintiff’'s UCL claim is not viable, because bannot plead entitlement to a cognizable remec
under that statute. Plaintiéannot obtain injunctive reliebecause foreclosure has already
occurred, the Property has since been sotdidosuccessive third-party bona fide purchasers,
those bona fide purchasers are not parties t@ttisn, and there is noditation that plaintiff
would have any grounds to proceed against theanthermore, there is no basis for restitution
because plaintiff admittedly defaulted on his Ipaior to any alleged violation by defendants,
loan/mortgage was not extinguished, and plaintifieived the surplus funds from the foreclos
sale after the mortgage on the Property was daideven if plaintiff could articulate some othe
theory of monetary damages, such damagesimply not recoverable in a UCL claim.

Therefore, the court recommends tplaintiff's UCL claim be dismissed witprejudice.

CONCLUSION

Accordingly, IT IS HEREBY RECOMMENDED that:

1. Defendants’ motion to dismiss (ECF N®) be GRANTED IN PART and DENIED
IN PART.

2. Plaintiffs’ claims for violation of Cl&ornia Civil Code section 2924.17, wrongful
foreclosure, fraud, negligent misrepreséntg trespass, invasion of privacy, neglig

recording of false documents, negligencealigent infliction of emotional distress,
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financial elder abuse, amiblation of California Busiess and Professions Code
section 17200 be DISMHISED WITH PREJUDICE.

3. Plaintiff be directed to file a second amded complaint, limited to 15 pages, stating

only a claim for violation of California @il Code section 243 against defendants
BNY and Nationstar.

In light of those recommendations, IT IS 80 HEREBY ORDERED that all pleading,
discovery, and motion practice tinis action are STAYED pendingsolution of these findings
and recommendations. With the exception of digas to the findings and recommendations
non-frivolous motions for emergency relief, the ¢omitl not entertain orespond to motions or
other filings until the findings and recommendations are resolved.

These findings and recommendations are suediti the United States District Judge
assigned to the case, pursuarnthi provisions of 28 U.S.C. 8 639(l). Within fourteen (14)
days after being served with these findiagsl recommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings &®tommendations.” Any reply to the objectio
shall be served on all parties and filed with the court within fourteen (14) days after service
objections. The parties are advised that failufdgmbjections within the specified time may

waive the right to appeal the District Courtsler. _Turner v. Duncan, 158 F.3d 449, 455 (9th

Cir. 1998);_Martinez v. Ylst, 951 F.2d 1153, 1156-57 (9th Cir. 1991).

IT IS SO ORDERED AND RECOMMENDED.
Dated: May 11, 2016

M) ) Moorman

KENDALL J. NEWMAN
UNITED STATES MAGISTRATE JUDGE
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