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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 ALLEN HAMMLER, No. 2:15-cv-2266 JAM AC P
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 | HAAS, etal.,
15 Defendants.
16
17 l. Introduction
18 Plaintiff Allen Hammler is a state prisonaurrently incarcerated at California State
19 | Prison Corcoran (CSP-COR), undee thuthority of the Californi®epartment of Corrections and
20 | Rehabilitation (CDCR). Plaintiff proceeds proasel in forma pauperis with this civil rights
21 | action filed pursuant to 42 U.S.C. § 1983. Ttase proceeds on plaintiff's First Amended
22 | Complaint (FAC) on claims that, during plaintiffsior incarceration at High Desert State Prigon
23 | (HDSP), defendant Correctional Officers Haasl Louie were deliberately indifferent to
24 | plaintiff's health and safety imiolation of the Eighth Amendment when they failed to protect
25 | plaintiff from assault by otheanmates._See ECF No. 12.
26 Presently pending for decision is a motfonsummary judgment filed by defendant
27 | Haas. ECF No. 42. Defendant Louie has not @etispositive motion. This matter is referred to
28 | the undersigned United States dirate Judge pursuant to @8S.C. § 636(b)(1)(B) and Local
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Rule 302(c). For the reasons that follow, ttosirt recommends that defendant Haas’ motion
summary judgment be denieahdathis action proceed to triah plaintiff's Eighth Amendment

claims against both defenddtas and defendant Louie.

Il. Background
By order filed March 9, 2017, the court grahfgaintiff's request to proceed in forma

pauperis and found that the FAC (ECF No. dt2Yes cognizable Eighth Amendment claims
against defendants Haas and leouECF No. 17. As summaed by the court on screening

pursuant to 28 U.S.C. § 1915A, the FAf@sents the following facts:

Plaintiff alleges that on March 18015, when he was returning to
his B-2 Housing Unit from CTC Medical, inmates Mitchell and
Johnson attempted to physically akdim and, with a third inmate,

ran after him. The inmates stopped when ordered from the
observation tower, “No running onehtrack.” ECF No. 12 at 8.
Plaintiff returned to his cell whete told his cellmate (Alford) about
the encounter. At “Close-A counplaintiff told C/O Hass about the
event and opined that Hass had phidaeen the encounter from the
observation tower and that perhaps he and other officers had
instigated it. Shortly thereaftgslaintiff was ordered by C/O Louie,
and then via the P.A. System, to report to the Program Office for a
urine test. Plaintiff told C/O Loaiwhy he did not want to go back

in the yard, but was informed at his refusal would result in a
disciplinary citation. Plaintiff dedied to go but ‘i exiting his cell

to report to Program was not egeal by Haas, Loei, or any other
officer the danger having been deaknown to staff. Nor was the
Observation Tower alerted thaetRosted C/O should keep any eye
on [plaintiff] along the way.” Id. at 10.

[“Alone, plaintiff was againf. . . accosted by a number of yard crew
workers who corralled him by &tking his way, causing him to
change his course” until confradt by “one” (identified in the
exhibits as inmate Mitchell) o threw coffee on plaintiff's bare
chest. The two engaged in a physad&rcation resulting in plaintiff
being “bloodied, bruised, and scarred for life, having been taken to
the ground ‘slammed’ hard in theagel atop the sharp rocks while
attempting to flee[.]”_Id. at 10. Plaintiff suffered cracked ribs,
swelling and pain in his face, injury to his chest resulting in a
“clicking and or sucking sound,” amdental and emotional distress.
Id. at 11. Plaintiff received a Rules Violation Report (RVR) for the
altercation.

ECF No. 17 at 7-8 (fn. omitted).

1 The court previously inferred, incorrectly, thpdaintiff was assaulte“[o]n his way to the
Program Office.”_See ECF No. 17 at 8 (citing@&ACF No. 12 at 10). As explained below,
plaintiff was not assaulted on his wayth@ Program Office but on his way back.
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Defendants, who are represented by sepacatesel, filed separasmswers to the FAC.
ECF Nos. 25, 30. The court issued a Discpwand Scheduling Order on August 11, 2017. E
No. 33. Discovery closed on December 15, 2017. Id.

Defendant Haas filed the pending motfonsummary judgment on April 13, 2018. EQ
No. 42. Plaintiff filed an opposition, ECF No. 48feledant filed a reply, EENo. 49. Plaintiff
was granted leave to file a staply, ECF No. 57, which he filed in two parts, ECF Nos. 51 &
The substance of defendant Haas’ oppositions thereto, ECF Nos. 52 & 56, have also beer
considered._See ECF No. 57.

1. Legal Standards for Motions for Summary Judgment

Summary judgment is appropriate when theeving party “shows that there is no genui
dispute as to any material fact and the movaenigled to judgment asraatter of law.” Fed. R
Civ. P. 56(a). Under summary judgment practice, the moving party liynidears the burden of

proving the absence of a genuinguis of material fact.” _Numsg Home Pension Fund, Local 14

V. Oracle Corp. (In re Oracle Corp. Secustiatigation), 627 F.3d 376, 387 (9th Cir. 2010)

(citing Celotex Corp. v. Catrett, 477 U.S. 3823 (1986)). The moving party may accomplisk

this by “citing to particular parts of matesah the record, including depositions, documents,
electronically stored informationffalavits or declarations, stipatfions (including those made f
purposes of the motion only), admission, interrogaémswers, or other materials” or by show
that such materials “do not establish the absenpeesence of a genuidespute, or that the
adverse party cannot produce admissible evidemsapport the fact.” Fed. R. Civ. P. 56
©@D)A), (B).

When the non-moving party bears the burdeprob6f at trial, “the moving party need
only prove that there is an absence of ewigeio support the nonmovimarty’s case.”_Oracle

Corp., 627 F.3d at 387 (citing Celotex, 477 U.328); see also Fed. R. Civ. P. 56(c)(1)(B).

CF

F

55.

ng

Indeed, summary judgment should be enterddr alequate time for discovery and upon motion,

against a party who fails to make a showing sigfit to establish the estence of an element
essential to that party’s cas@daon which that party will bear thrirden of proof at trial. See

Celotex, 477 U.S. at 322. “[A] complete failure of proof concerning an essential element o
3
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nonmoving party’s case necessaryders all other facts immaterial.” Id. In such a
circumstance, summary judgment should be grantedpfsy as whatever isefore the district

court demonstrates that the stamidi@r entry of summary judgment is satisfied.”_Id. at 323.

If the moving party meets its initial respdnbty, the burden then shifts to the opposing

party to establish that a genuissue as to any material fact @aily does exist. See Matsushit:

Elec. Indus. Co. v. Zenith Radio Corp., 475 h%4, 586 (1986). In attempting to establish th
existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials
of its pleadings but is gaiired to tender evidence of specifacts in the form of affidavits, and/c
admissible discovery material, in support ofctstention that the dispaiexists._See Fed. R.

Civ. P. 56(c)(1); Matsushita, 475 U.S. at 586 n.Mareover, “[a] [p]laintff's verified complaint

may be considered as an affidavit in oppositioaummary judgment if it is based on persona

knowledge and sets forth specific facts adrissin evidence.”_Lopez v. Smith, 203 F.3d 1122,

1132 n.14 (9th Cir. 2000) (en barfc).

The opposing party must demonstrate that theifie@bntention is material, i.e., a fact th

might affect the outcome of the suit undex governing law, see Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986); T.W. Elec. Selnw, v. Pacific Elec. Contractors Assoc., 809

F.2d 626, 630 (9th Cir. 1987), and that the dispugemiine, i.e., the @ence is such that a

=4

—
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reasonable jury could return a verdict foe ttonmoving party, see Wool v. Tandem Computefrs,

Inc., 818 F.2d 1433, 1436 (9th Cir. 1987).

In the endeavor to establidhe existence of a factual gdigte, the opposing party need njot

establish a material issue of fact conclusively ifator. It is sufficienthat “the claimed factual

2 In addition, in considering a dispositive tiom or opposition thereto ithe case of a pro se
plaintiff, the court does not require formal auttieation of the exhibitattached to plaintiff's
verified complaint or opposition. See Feas. Goodale, 342 F.3d 1032, 1036 (9th Cir. 2003)
(evidence which could be maddmissible at trial may be cadered on summarjudgment);
see also Aholelei v. Hawaii Dept. of RigiSafety, 220 Fed. Appx. 670, 672 (9th Cir. 2007)
(district court abused its dis¢i@n in not consideng plaintiff's evidence at summary judgment
“which consisted primarily of litigation and administrative documents involving another prig
and letters from other prisoners” which evidenoald be made admisdé at trial through the
other inmates’ testimony at trial); see Ni@hcuit Rule 36-3 ¢npublished Ninth Circuit
decisions may be cited not for precedent bumdicate how the Court of Appeals may apply
existing precedent).
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dispute be shown to require a junyjudge to resolve the partiestf@ring versions of the truth gt

trial.” T.W. Elec. Serv., 809 F.2d at 631. Thie “purpose of summary judgment is to ‘pierge

the pleadings and to assess the phnoairder to see whether thereaigenuine need for trial.”
Matsushita, 475 U.S. at 587 (citations omitted).

In evaluating the evidence to determine whethere is a genuine isswf fact,” the court
draws “all reasonable inferencagpported by the evidence in favor of the non-moving party.|

Walls v. Central Costa County dmsit Authority, 653 F.3d 963, 966 (9th Cir. 2011) (per curiam).

It is the opposing party’s obligian to produce a factual prediegrom which the inference may

be drawn._See Richards v. Nielsen Freighes, 602 F. Supp. 1224, 1244-45 (E.D. Cal. 198p),

aff'd, 810 F.2d 898, 902 (9th Cir. 1987). Finattydemonstrate a genuine issue, the opposing
party “must do more than simply show that thersome metaphysical doubt as to the material
facts. ... Where the record takas a whole could not lead a ratibtvéer of fact to find for the
nonmoving party, there is no ‘gemei issue for trial.”” _Matsusta, 475 U.S. at 587 (citation
omitted).

In applying these rules, district countsist “construe liberally motion papers and
pleadings filed by pro se inmates and ... a\ap@lying summary judgment rules strictly.”

Thomas v. Ponder, 611 F.3d 1144, 1150 (9th Cir. 20H@)wever, “[if] a party fails to properly

support an assertion of fact or fails to propeadidress another partyassertion of fact, as
required by Rule 56(c), the court yna. . consider the fact ungisted for purposes of the motion
...." Fed. R. Civ. P. 56(e)(2).

V. Undisputed Facts

For purposes of summary judgment, the followiacts are undisputed by the parties or as

determined by the coutt.

* On March 16, 2015, while housed at High Be&#tate Prison andtigning to his B-2
Housing Unit following a medical appointmeptaintiff was confronted by inmates

3 Plaintiff states tat “the material facts [as presed by defendant] are agreed upon by both
sides,” and that the “only issues’ whether defendant Haas hadudy to protect plaintiff when
advised of plaintiff's concerns. ECF No. 55 at 1-2.

5
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Mitchell and Johnson who attempted to physicathack him and, with a third inmate, r
after plaintiff. The inmates stopped wherdered from the observation tower, “No
running on the track.” ECF No. 12 (FAC)¥; see also Plaintiff’'s Deposition (“PItf.
Depo.”) 29:5-7; 31:17-32:7; 37:5-15; 39:20“No running on the yard.”) (Ex. B to
Stocker Declaration). Plaintiff was it at that time. PItf. Depo. 38:13-21.

» Shortly thereafter, at the noon “Closeefint,” plaintiff told defendants Haas and

Louie what had occurred. When Haas leftinish the count, Louie informed plaintiff

that he needed to go to the Program Officeafeandom urinalysis. Plaintiff told Louie e

didn’t want to go back out because of whatl just occurred (“I was expressing to him
my fear of becoming involved in a physicaleatation.”). Louie informed plaintiff, “You

have to go. If you don't, you're going to gefl15 [Rules Violation Report].” ECF No. 1

at 18; PItf. Depo. 42:2-21; 44:2-17; 45:1-26;17-23; 47:1-1173:8-18; 136:19-24.

* Atabout 12:15 p.m., it was announced over theyBi#m that plairft should report to
the Program Office for a urinalysis, anaipliff's cell door opened. Two or three
minutes later, it was announced over the P#teay that inmate yard crew members we
to return to work. Officers Haas and Lewpproached plaintiff's cell. Haas asked
plaintiff, “Hey, are you going or what? Ag®u going to let them give you the 115?”
Plaintiff said he was going but told defendarfYou guys are in a hurry to crash me.”
PItf. Depo. 48:1 — 49:3; 50:1-20.

» Plaintiff testified that “in exiting his cédl report to Program g was not escorted by
Haas, Louie, or any other officer the danlgaving been made known to staff.” ECF N
12 at 110; PItf. Depo. 61:21-62:2 (“They stobblave never let me go outside of the

building by myself. | should have been esedrbr the tower should have been notifiec

that they could keep an eye on m@tevent my being assaulted further.”).

» Plaintiff was not physically attacked Imyane on his way to the Program Office. PI
Depo. 50:21-51:2; 134:17-19; 136:22-24. Howeptintiff testified that “Mitchell,
Johnson . . . and “a bunch of other yard cvewkers were standing by the basketball
court . . . saying things like, ‘We’re going get you,” and things dhat nature. And |

6
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continue to walk to the program officegd inside the program office, | do my UA.” Id
at 51:17-25; see s id. at 134:4-22.

» There were several officers in the Progtdfice when plaintiff was there. PItf. Depq.

135:4-17. Plaintiff did not tell any of thadficers that he was worried about being
assaulted on the way back to his housing unit. PItf. Depo. 135:18-136:3, 136:19-13
Plaintiff testified: “I was woried. But officers, as | sdj stood by and watched prior to
my going there. What sense would it make to keep on, ‘Hey, help me. Help me,” w

they’re constantly ignoring thgs.” 1d. at 135:25- 136:3.

» After plaintiff left the Program Officke was attacked by Mitell while surrounded by
other yard crew members. ECBNL2 at 111; PItf. Depo. 51:25-53:4.

» Plaintiff was found guilty of an RVR reldt® the incident. PItf. Depo. 60:9-17; RVH
(Ex. C to Stocker Decl.).

V. Legal Standards for “Failure to Protect” Claims

Under the Eighth Amendment, prison oféits must “take reasonable measures to

guarantee the safety of the inmates.” Hudson v. Palmer, 468 U.S. 517, 526-27 (1984); se

DeShaney v. Winnebago County, 489 U.S. 189, 199289) (“[W]hen the State takes a pers

into its custody and holds him there agakms will, the Constitution imposes upon it a
corresponding duty to assume some responsibility for his safetyesmedal well-being.”). This
responsibility requires prison officeto protect prisoners from imjuby other prisoners. Farmé
v. Brennan, 511 U.S. 825, 833-34 (1994).

Because “only the unnecessary and wantéiction of pain implicates the Eighth
Amendment,” evidence must exist to show thatdbefendant acted with a “sufficiently culpabl

state of mind.”_Wilson v. Seiteb01 U.S. 294, 297 (1991) (interrmplotation marks, emphasis

and citations omitted). A failure to protedtaim under the Eighth Amendment requires a
showing that “the official [knewdf and disregard[ed] an excesshak to inmate . . . safety.”

Farmer, 511 U.S. at 837. Whether a defendathtréquisite knowledge @ substantial risk of
7
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harm is a question of fact. “[A] factfindaray conclude that a prison official knew of a
substantial risk from the vergpdét that the risk was obvious. dmference of knowledge from 3
obvious risk has been described by the Supi@met as a rebuttable presumption, and thus
prison officials bear the burder proving ignorance of an obviousk. . . . [D]efendants canno
escape liability by virtue of thehaving turned a blind eye tacts or inferences strongly

suspected to be true . . ..” ColemanWison, 912 F. Supp. 1282, 1316 (E.D. Cal. 1995) (citi

Farmer, 511 U.S. at 842-43) (internal quotation marks omitted).

When the risk is not obvious, the redi@sknowledge may still be inferred by evidence
showing that the defendant refused to verify ulyitgg facts or declined to confirm inferences
that he strongly suspected to be true. Faymll U.S. at 842. Pass officials may avoid
liability by demonstrating “thathey did not know of the underhyg facts indicating a sufficiently
substantial danger and that thegre therefore unaware oflanger, or that they knew the
underlying facts but believed (albeinsoundly) that the risk to wdi the facts gave rise was
insubstantial or nonexistent.”_Id. at 844. THiahility may be avoided by presenting evidenc
that the defendant lacked knowledgehe risk and/or that his nesnse was reasonable in light

all the circumstances. |d. at 844-45; see also Wilson, 501 U.S. at 298; Thomas v. Ponder

F.3d 1144, 1150-51 (9th Cir. 2010).

VI. The Parties’ Arguments

Defendant Haas contends he is entitleduimmary judgment because “[p]laintiff canng
establish as a matter of law that his irggrivere proximately caused by defendant Haas’
deliberate actions. Plaintiff has asserted only kemocy allegations in support of his failure to
protect theory and cannot show that defendantiprabely caused his injwes, if any.” ECF No.
42 at 6;_see also ECF No. 4%at Defendant argues: “Mdammler expressed concern to
defendant Haas about what might happenrodn the way to the Program Office. Nothing
happened. It was not until plaintiff left the Pragr Office, without expressing any concerns t
the officers there, that he was allegedigaulted by another inmateECF No. 42 at 6.

Plaintiff responds: “Defense counsel atteniptmake a Big Deal out of the fact that

nothing occurred on the wag the Program Office, and . . . argy[dsat plaintiff told Haas that
8
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he was worried about being assaultadthe way’to the Program Office and insists that since
plaintiff was attacked on the wédnackfrom the Program Office Haas is not liable.” ECF No.
at 4 (emphasis added). Plaintiff argues thatfactual record doe®t support defendant’s
limited characterization of plaintiff's concernsattfnowhere in the complaint or any other of
[plaintiff’'s] submissions is it allged that plaintiff told Haas &t he was ‘worried about being
assaulted [only] on the wag the Program Office.”_Id. at 4-@mphasis added). Plaintiff cites
numerous CDCR regulations topport his argument that, uporapitiff notifying defendants of
his safety concerns, they both hadadirmative obligation to protect @intiff which neither met.

VII.  Analysis

To survive Haas’ motion for summary judgnt, plaintiff mustdemonstrate genuine
issues of material fact as to (1) whether defahdated with deliberatadifference and, if so, (2
whether such conduct was the “actual and prakentause” of plairffis assault by another

inmate. _See Leer v. Murphy, 844 F.2d 628, 634 (8r. 1988). “Sweeping conclusory

allegations will not suffice to prevent summaguggment. The prisoner must set forth specific
facts as to each individual f@edant’s [alleged] deliberatediiference.” 1d. at 634 (citation
omitted). The court “must focus on whether tha@ividual defendant was in a position to take
steps to avert the [challengadgident, but failed to do sotentionally or with deliberate
indifference. In order to resavthis causation issue, [the courtlist take a very individualized
approach which accounts for the duties, discretion, and means of each defendant. . . to es
individual fault.” 1d. at 633-34.

Defendant does not dispute plaintiff's eviderthat he informed Haas of his safety
concerns related to crossing tfead; that defendant Haas proediplaintiff no protection; and
that shortly thereafter, while on the yard, plaintibs attacked by another inmate. This evide
is sufficiently specific and individualized asdefendant Haas, and supports both the objectiv
and subjective elements of plaintiff's failure{protect claim._See Farmer, 511 U.S. at 837.
Accordingly, whether Haas (1) knew of and (2) égarded a significant ridk plaintiff's safety
are questions appropridtpresent to a jury.

Plaintiff need not show that Haas intended plaintiff be harmddt i enough that the
9
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official acted or failed to aatespite his knowledge of a subgtahrisk of harm.” Lemire v.
CDCR, 726 F.3d 1062, 1074 (9th Cir. 2013) (quotiagmer, 511 U.S. at 837, 842)). A prison
official may not “escape liabilityor deliberate indifference byewing that, while he was awar
of an obvious, substantial risk to inmate safbe did not know that the complainant was

especially likely to be assaulted by the spe@fisoner who eventuallfommitted the assault.”
Farmer, 511 U.S. at 843. Stated differently,dbkberate indifference stdard “does not requir
that the guard or official beliewe a moral certainty that one inmamgends to attack another at
given place at a time certain beddhat officer is obligated to take steps to prevent such an

assault.”_Berg v. Kincheloe, 794 F.2d 457, 459 (Gith 1986) (citationgnd internal quotation

marks omitted).

Subject to these standards, and for purpoesammary judgment, the undersigned fin
that the evidence would permit a jury to infer thatendant Haas was dediiately indifferent to
plaintiff's safety.

Haas does not argue to the contrary. Ratherphtends that plairitis evidence fails to
demonstrate that his conduct was the “actualpaogimate cause” of plaintiff's assault. To
prevail on his failure-to-protect claim, plaintiffust demonstrate both that (1) Haas’ challengs
conduct was deliberately indifferersnd (2) “that this indiffereze was the actual and proximat
cause of the deprivation of [phaiff’'s] eighth amendment right to be free from cruel and unus
punishment.”_Leer, 844 F.2d at 634 (citations omjttethus, plaintiff can defeat Haas’ motior
for summary judgment by demonstrating that threreain material issues of fact concerning
causation.

If an injury would not have occurredut for” specifically-challenged conduct, that

conduct is deemed an “actual cause” of therynjiwhite v. Roper, 901 F.2d 1501, 1505 (9th (

1990) (citing W. Prosser & W. Keeton, The LawTalrts § 41, at 266 (5th ed. 1984)). If there

D
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is

more than one “actual cause” for the injury, the “proximate cause” will be the legally responsible

cause._White, 901 F.2d at 1506 (citing Prosser, & 272-73). A defendant’s conduct is not 1
proximate cause of plaintiff's injuries “if another cause intervene[d] and supersede[d] his li

for the subsequent eventaVhite, 901 F.2d at 1506 (citing R@atement (Second) of Torts 8§88
10
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440-53 (1965)). “A requirement of proximate catises serves . . . to preclude liability in
situations where the causal linktlween conduct and result is attenuated that the consequen

is more aptly described as mere fortuitparoline v. United States, 572 U.S. 464, 445 (2014

(citation omitted).
“The proximate cause question asks wkethe unlawful conduct is closely enough tie
to the injury that it makes sem$o hold the defendant legaligsponsible for the injury.
Proximate cause is said to depend on whethezdhduct has been so significant and importa
cause that the defendant shoulddgglly responsible. It ia question of whether the duty
includes protection against such consequences$w]hether understood in terms of the scope

the risk or in terms of foreseeabilityMendez v. County of Los Angeles, 897 F.3d 1067, 107,

77 (9th Cir. 2018) (citations andt@rnal quotation marks omitted).

The parties dispute whetheethssault on plaintiff was a remsbly foreseeable result o

Haas’ conduct. Although Haas appears to comcatleast for purposes of summary judgment,

that his conduct might have been consideregtbgimate cause of plaintiff's injuries had he
been attacked while walkirtg the Program Office, liability for an assault while walking back
fromthe Program Office is superseded by plairgiffarrow expression of his safety concerns
related solely to the former walk. Haas further implies that plaintiff's uneventfulteéile
Program Office, and failure to inform any of thiéicials at the Prograr®ffice of his safety
concerns before returning toshiousing unit, collectively defeahy theory of causation.

The record does not support Haas’ limited vadwplaintiff's expressed safety concerns.
Plaintiff accurately points to evidence that theesaconcerns he expressed to Haas encompg
any need to be on the yard, particularly whiimate yard crew members were present.
Defendant’s citations to pldiff's deposition, see ECF No. 48 3-4, are unavailing; these
citations reflect the framing afefense counsel’s questions ratthemn plaintiff's testimony, and
neither can reasonably be construed to limit pfistsafety concerns this walk to the Progran
Office. See Plaintiff's Dpo. 73:8-18; 136:19-24.

The undersigned finds that there is maldiactual dispute whether defendant Haas’

failure to act proximately caused plaintiff's assadlCausation is generally a question of fact
11
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the jury, unless the proof is insufficient to rasseeasonable inference that the act complaineg

was the proximate cause of tingury.” Prosser v. Crystal \king F/V, 940 F.2d 1535 (9th Cir.

1991) (quoting Lies v. Farrell Lines, Inc., 642& 765, 770 (9th Cir. 1981) (internal quotation

marks omitted)). “[A]lthough the question ofopimate causation in a section 1983 action is
sometimes for the court and sometimes forjuimg the court decides whether reasonable

disagreement on the issue is tenable.” VanvOEstate of Stanewich, 92 F.3d 831, 837 (9th (

1996) (citing_ Springer v. Seaman, 821 F.2d 871, B7§ist Cir. 1987)). The undersigned find

that reasonable disagreementenable in this case.

For these reasons, Haas’ motion famsuary judgment should be denied.

VIII. Conclusion

Accordingly, for the foregoing reasenT IS HEREBY RECOMMENDED that:

1. Defendant Haas’ motion for summandgment, ECF No. 42, be denied; and

2. This action proceed to trial on plaint#ffEighth Amendment failure-to-protect claim
against both defendant Haasd defendant Louie.

These findings and recommendations are submitted to the United States District Jy
assigned to this case, pursuanth® provisions of 28 U.S.C. 8§ 63§(1). Within fourteen (14)
days after being served with these findiagsl recommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationsl’he parties are advised th
failure to file objections within the specifiedrnte may waive the right tappeal the District

Court’s order._Martinez v. YIs®51 F.2d 1153 (9th Cir. 1991).

DATED: December 14, 2018 _ .
mﬂr;_-— M
ALLISON CLAIRE
UNITED STATES MAGISTREATE JUDGE
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