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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

DANIEL WEBSTER WRIGHT, No. 2:15-cv-2291-KIM-EFB P
Plaintiff,

V. ORDER AND FINDINGS AND
RECOMMENDATIONS

D. FIELDS, et al.,

Defendants.

Plaintiff is a state prisoner proceedinghout counsel in an action brought under 42
U.S.C. § 1983. He alleges defendants D. Fietlds@ Darling (hereaftédefendants”) violated
his Eighth Amendment rights by using excess$oree against him. ECF No. 1 at 4-5.
Defendants move for summary judgnmeCF No. 20) arguing that plaintiff failed to exhaust
administrative remedies prior to filing this actioPlaintiff filed an opposition (ECF No. 42) an
defendants submitted a reply (ECF No. 43). Afexview of the pleadings, it is recommended
that defendants’ motion be granted.
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! The motion was filed by defendant Field<CfENo. 20) and defendant Darling filed a
joinder thereto (ECF No. 21). Additionally, theheto plaintiff's opposition was filed by Field
and Darling filed a joinder to thaleading as well. ECF Nos. 43-44.
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l. Findings and Recommendations I ssued July 27, 2016
On July 27, 2016 the court issued findings and recommendation recommending thé

action be dismissed without prejudice due anglff's failure to submit a timely opposition to

defendant’s motion for summamydgment. ECF No. 24. Those finds were held in abeyance

on September 8, 2016 and plaintiff was affordedytidays to file his opposition to the motion
for summary judgment. ECF No. 28. As icaled above, plaintiff has now filed his oppositio
and, accordingly, the previous findings and recommendations are vacated.

. Background

Plaintiff alleges that on June 21, 2014, winikewas incarcerated at California State
Prison, Sacramento, he was partaking in unspeaiigdioor activities. ECF No. 1 at 4. He w3
approached by defendants, both of whom wer@prsecurity officers, ahthey ordered him to
return to his housing unit due a “heat activation aler”ld. Plaintiff declinecand stated that h
felt fine. Id. Plaintiff alleges that &r he declined their orders a second time, the defendant
restrained and handcuffed hirfd. at 4-5. He claims that he told defendants that a medical
condition precluded him from being cuffed witls lnands behind his back, but they ignored h

and caused him “excruciating pain” duritinggir efforts to restrain himld. at 5.

Plaintiff's administrative gevance regarding this irdent — numbered SAC-14-01829 +

was received by prison staff on July 3, 2014. ENOF20-4 at 6. The grievance was screened
and rejected at the first level mview, with notice of such sent to plaintiff on July 17, 2014.
ECF No. 20-5 § 6; ECF No. 20-4 at 15. Thectga was pursuant to California Code of

Regulations, Title 15, section 3084.6(b)(9) for the inclusion of unrelated documentation an

section 3084.6(b)(7) for the omission of necessapporting documents. ECF No. 20-4 at 15

Plaintiff resubmitted the grievance and prison officials received that resubmission o
August 4, 2014. ECF No. 20-5 § 7. The allegatmgainst the defendants were processed af
denied.ld. 1 7-8; ECF No. 20-4 at 11-12. Pldinteceived the denial on September 23, 201

ECF No. 20-5 § 8. Plaintiff elesdl to appeal the denial, buigan officials did not receive his

2 Plaintiff states that “heactivation alerts” offered heaensitive inmates the opportuni
to return to their housing units whenever tempeest exceed ninety desgs. ECF No. 1 at 4.
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appeal until January 9, 201%. § 9. The appeal was denied as untimely and plaintiff was
instructed that he could nogsubmit the cancelled appeal. ECF No. 20-4 at 10. Those

instructions did, however, notityim that he could submit a septe appeal challenging the

cancellation decision itselfd. Plaintiff did not submit any fumer appeals related to grievance

SAC-14-01829. ECF No. 20-43t1 5; ECF No. 20-5 { 10.
[Il1.  Legal Standards

A. M otion for Summary Judgment

Summary judgment is appropriatéhen there is “no genuingispute as to any materi
fact and the movant is entitled icdgment as a matter of lawFed. R. Civ. P. 56(a). Summg
judgment avoids unnecessary trials in cases in which the parties do not dispute the facts
to the determination of the issues in the cas@) arhich there is insufficient evidence for a ju

to determine those facts in favor of the nonmovabtawford-El v. Britton 523 U.S. 574, 60

(1998); Anderson v. Liberty Lobby, Inc177 U.S. 242, 247-50 (198&@8)w. Motorcycle Ass’'n V.

U.S. Dep'’t of Agric.18 F.3d 1468, 1471-72 (9th Cir. 1994At bottom, a summary judgme

motion asks whether the evidence presents acgiffi disagreement toqaire submission to

jury.
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The principal purpose of Rule 56 is to iselaind dispose of factually unsupported claims

or defenses.Celotex Corp. v. Catretd77 U.S. 317, 323-24 (1986).hds, the rule functions fo

“pierce the pleadings and to assehe proof in order to see whet there is a genuine need

trial.” MatsushitaElec. Indus. v. Zenith Radio Cor@.75 U.S. 574, 587 (198Gyuoting Fed. R|.

for

Civ. P. 56(e) advisory comitee’s note on 1963 amendments). Procedurally, under surTmary
t

judgment practice, the moving patigars the initial responsibilitgf presenting the basis for

motion and identifying those portions of the raeLotogether with affidavits, if any, that

believes demonstrate the absence géauine issue of material facCelotex 477 U.S. at 323;

Devereaux v. Abbey63 F.3d 1070, 1076 (9th Cir. 2001) (em®a If the moving party mee
its burden with a properly supported motion, theden then shifts to the opposing party
present specific facts that show there is@ugee issue for trial. Fed. R. Civ. P. 56(&jtderson

477 U.S. at 248Auvil v. CBS “60 Minutes’67 F.3d 816, 819 (9th Cir. 1995).
3

S

it

[S

to




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o 0~ W N P O © 0 N O 0N~ W N Rk O

A clear focus on where the burden of proof liescathe factual issue in question is cru¢

to summary judgment procedures. Depending onlwbaety bears that burden, the party see
summary judgment does not necegganeed to submit any evidence of its own. When
opposing party would have the burden of proofaodispositive issue atidét, the moving party

need not produce evidence whiokgates the opponent’s clainSee, e.g., Lujan v. Nation

al

King

the

@al

Wildlife Fed'n 497 U.S. 871, 885 (1990). Rather, the mgwvparty need only point to matters

which demonstrate the absence gleauine material factual issu&ee Celotexd77 U.S. at 323-

24 (“[W]here the nonmoving party will bear the bundaf proof at trial on a dispositive issue|, a

summary judgment motion may properly be made reliance solely on the ‘pleadings,

depositions, answers to interrogiaes, and admissions on fil§." Indeed, summary judgme

should be enteredfter adequate time for discovery amabn motion, against a party who fails{ to

make a showing sufficient to establish the existeaf an element essential to that party’s case,

and on which that party will bear the burden of proof at tri&lee id.at 322. In such

circumstance, summary judgment must be grariallong as whatever is before the distfi

court demonstrates that the standard for entguafmary judgment, as set forth in Rule 56(c
satisfied.” Id. at 323.

To defeat summary judgment, the opposing paringt establish a geime dispute as to

material issue of fact. This efgatwo requirements. Ft, the dispute muste over a fact(s) that

is material, i.e., one that makes #eatience in the outcome of the cas&nderson 477 U.S. a

248 (“Only disputes over facts that might affédoe outcome of the suit under the governing

a

[

law

will properly preclude the entry of summary judgment¥Whether a factual dispute is materigl is

determined by the substantive law bBggible for the claim in questiond. If the opposing part
is unable to produce evidence sufficient to estalaistquired element of its claim that party f:
in opposing summary judgment. A complete failure of proo€oncerning an essential elem
of the nonmoving party’s case necessarilydess all other facts immaterial Celotex 477 U.S

at 322.

y
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Second, the dispute must be genuine. Inrgeteng whether a factual dispute is genuine

the court must again focus on which party betlre burden of proof on the factual issug
4
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guestion. Where the party opposingnsnary judgment would bear the burden of proof at trig

the factual issue in dispute, that party mpstduce evidence sufficient to support its fact

claim. Conclusory allegationsinsupported by evidence are instiféint to defeat the motio
Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Rathlee opposing party must, by affida
or as otherwise provided by Rub®, designate specific facts treitow there is a genuine iss
for trial. Anderson 477 U.S. at 249Devereaux 263 F.3d at 1076. More significantly,
demonstrate a genuine factual dispute the evidexliggl on by the opposing party must be s
that a fair-minded jury “could return a vestdfor [him] on the evidence presented®nderson
477 U.S. at 248, 252. Absent any such evideénere simply is no reason for trial.

The court does not determine witness wiith. It believes the opposing party
evidence, and draws inferences most favorably for the opposing p8dg. Id.at 249, 255
Matsushita 475 U.S. at 587. Inferences, howevee aot drawn out of “thin air,” and th
proponent must adduce evidence of a factual predicate from which to draw infer&neascan
Int'l Group, Inc. v. American Int'l Bank926 F.2d 829, 836 (9th Cid991) (Kozinski, J.

dissenting) (citingCelotex 477 U.S. at 322). If reasonable miraaild differ on material facts

issue, summary judgment is inappropriadee Warren v. City of CarlsbadlB F.3d 439, 441 (9th

Cir. 1995). On the other hand, the opposing partystndo more than simply show that thers
some metaphysical doubt as to the material facts. Where the record taken as a whole ¢
not lead a rational trier of fa¢b find for the nonmoving partythere is no ‘genuine issue f
trial.” Matsushita 475 U.S. at 587 (citation omitted). In that case, the court must
summary judgment.

Concurrent with his motion for summary judgn, defendants advised plaintiff of t

requirements for opposing a motion puant to Rule 56 of the FedeRules of Civil Procedure.

ECF No. 20-1;see Woods v. Care$84 F.3d 934 (9th Cir. 2012Rand v. Rowlandl154 F.3d
952, 957 (9th Cir. 1998) (en banckgrt. denied527 U.S. 1035 (1999Klingele v. Eikenberry
849 F.2d 409 (9th Cir. 1988).
1
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B. Dismissal for Failureto Exhaust Administrative Remedies

The Prison Litigation Reform Act of 1995¢(teafter “PLRA”) states that “[n]o action
shall be brought with respect to prison comhs under section 1983 . . . or any other Federa
law, by a prisoner confined in any jail, pig or other correctioh&acility until such
administrative remedies as are available ahmested.” 42 U.S.C. § 1997e(a). The PLRA
applies to all suits about prison lifeprter v. Nussle534 U.S. 516, 532 (2002), but a prisoner
only required to exhaust thosenredies which are “available.See Booth v. Churngs32 U.S.
731, 736 (2001). “To be available, a remedy mustvadlable as a practicatatter; it must be
capable of use; at handAlbino v. Baca747 F.3d 1162, 1171 (9th Cir. 2014) (citiBgown v.
Valoff, 422 F.3d 926, 937 (9th Cir. 2005)) (internal quotations omitted).

Dismissal for failure to exhaust should geaiky be brought and determined by way of
motion for summary judgment under Rule 58he Federal Rules of Civil Procedurel. at
1168. Under this rubric, the defendant beaeshilrden of demonstrag that administrative
remedies were available and that theariff did not exhaust those remedidd. at 1172. If
defendant carries this burden, th@aintiff must “come forward wth evidence showing that the
is something in his particular case that mémeexisting and generally available administrative
remedies effectively unavailable to himld.

V. Analysis

The pleadings make clear that there is rspulie as to the procedural history of the
relevant appeal. The claims against defendaats not fully exhausted in compliance with th
administrative procedures of the Californiagaegment of Correctionand Rehabilitation.
Plaintiff argues that exhaustion shouldeéxeused, however, because: (1) prison officials
hindered the filing of his first-leel appeal; (2) his initial appeafforded defendants “due notice
of federal adjudication”and (3) he exhausted all adminisitra remedies that were actually
available to him. ECF No. 42 atf- These arguments are unavailing.

There is no question that prison officialsmhtely reviewed and denied his excessive
force claims against the defendaat the first level. ECF N@0-4 at 11-12. Itis true that

plaintiff’s first level appeal was initily rejected for procedural reasond.(at 15), but plaintiff
6
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resubmitted the grievance and a first level decision isddedt(11-12). As sth, plaintiff cannot
convincingly argue that the initial procedurgketion amounted to “stonewalling” or deprived
him of the opportunity to fully exhaust administvatiremedies. Indeed,gohtiff did appeal that
decision, but his second ld\appeal was untimelyld. at 10; ECF No. 20-&t 3, § 9. Plaintiff
has not offered any excuse for the untimelinedgéppeal. Even if an excuse for this delay
were proffered, plaintiff would still have fadeo avail himself of available administrative

remedies insofar as he declined talidnge the decision twancel his appeal. Exhaustion

required him to do so, because the ability tdlehge the cancellation represented an “availahle”
remedy. See Brown v. Valgffi22 F.3d 926, 935 (9th Cir. 2008T he obligation to exhaust

‘available’ remedies persists as long as someedy remains ‘available.”). Had his cancellatipn

challenge proved successful, he could have resubmitted his original appeal and secured 4 final

administrative disposition on the merits of his claim.

It is also irrelevant that his initial igvance provided prisoofficials notice of his
intention to file a civil action in federal courThe requirements of the PLRA are clear, and a
prisoner cannot circumvent them simply mnauncing his intent to file a federal action
regardless of the administrativetoome. To hold otherwise woub# an express invalidation of
the PLRA'’s stated purpose.

Finally, plaintiff citesReyes v. Smitl810 F.3d 654 (9th Cir. 201&) his opposition, but
that case is inapposite herd@eyedheld that “[w]hen prisonfticials opt not to enforce a
procedural rule but instead ddeian inmate's grievance on therits, the purposes of the PLRA
exhaustion requirement have been fully served Id.’at 658. Prison officials did not decline fo
enforce any procedural rules here. As naigorg plaintiff's first level appeal was initially

rejected on procedural grounds. Then, afterai$ resubmitted and decided, the second level

% The second level rejectidar untimeliness provided:

Pursuant to CCR 3084.6(e), once apeal has been cancelled, that
appeal may not be resubmittddiowever, a separate appeal can

be filed on the cancellation decision. The original appeal may
only be resubmitted if the appeal on the cancellation is granted.

ECF No. 20-4 at 10 (emphasis added).
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appeal was rejected on procedural grounds. Meadisions were neverndered at the second ¢
third levels of review.

V. Conclusion

Accordingly, the July 27, 2016 findinggéd recommendations (ECF No. 24) are
VACATED.

Further, it is hereby REQ@MENDED that defendants’ motion for summary judgmen
(ECF No. 20) be granted and that plaintifflaims against defendants be dismissed without

prejudice for failure to exhaust administrative remedies.

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections
within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

DATED: February 9, 2017.
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