(PC) Garduno v. McDonald et al Doc. 24

1
2
3
4
5
6
7
8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | STEVEN GARDUNO, No. 2:15-cv-02370 AC P
12 Plaintiff,
13 V.
14 | MIKE MCDONALD, et al., ORDER and FINDINGS AND
RECOMMENDATIONS
15 Defendants.
16
17
18 . Background
19 Plaintiff is a state prisoner incarceratdCalifornia State Prison Solano (CSP-SOL),
20 [ proceeding pro se and in forma pauperis withdhig rights action filedpursuant to 42 U.S.C. §
21 | 1983. This action challenges conalits of plaintiff's prior confinement at High Desert State
22 || Prison (HDSP).
23 || /I
24
1 Plaintiff was incarcerated at CSP-SOL wimencommenced this action and, according to thie
25 | Inmate Locator website operated by CDCR, remimicarcerated at CSP-SOL as of the date of
o6 | this order._Seéttp://www.bop.gov/inmateloc/This Court may take judial notice of facts that
are capable of accurate determination duyrses whose accuracy cannot reasonably be
27 | questioned. Fed. R. Evid. 201; see also Gitgausalito v. O’'Neill, 386 F.3d 1186, 1224 n.2 (Pth
Cir. 2004) (courts may take judadinotice of agency records tree not subject to reasonable
28 || dispute).
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By order filed September 15, 2016, this coorirfd that plaintiff's original complaint,
ECF No. 1, stated cognizablegth Amendment claims against defendants Lopez and Dent
transportation officers for CDCR._See ECF N0@. The court found that the complaint stated
cognizable claim against Warden McDonald, #rat plaintiff's cursoy allegations against
“Nurse John Doe” and “Doctor John Doe” were ieqdate to state a cognizable claim. Id.
Plaintiff submitted the information necessary for the United States Marshal to serve proce;s
original complaint on thesgefendants. ECF No. 13.

Meanwhile, the Office of the California Attaegp General (AG), at the court’s request,
provisionally identified “Doctor John Doe” &. S. Abdur-Rahman, but was unable to identif
“Nurse John Doe” or “Nurse Cohen,” as “NuiBee” was later identified by plaintiff. See ECH
Nos. 14-20. In light of this new information gtleourt directed plairffito file “a proposed
comprehensive First Amended Complaint setfiorth all of his allegations and clearly
identifying the challenged conduct of each defenduasittiin thirty days after service of the AG
statement. ECF No. 18. Plaintiff timely sulbted a proposed First Amended Complaint (FAC
See ECF No. 21. The court now screens the FAC.

1. Screening of Plaintif First Amended Complaint

A. Leqgal Standards for Screening Prisoner Civil Rights Complaint

The court is required to screen complalmsught by prisoners seiek relief against a
governmental entity or officer or employee of a goweental entity. 28 U.S.C. § 1915A(a). T
court must dismiss a complaint or portion thereof if the prisoner has raised claims that are

“frivolous or malicious,” that faito state a claim upon which religfay be granted, or that seel

monetary relief from a defendant who is immuranfrsuch relief. 28 U.S.C. § 1915A(b)(1),(2).

A claim is legally frivolous when it lacks an arglebasis either in law or in fact. Neitzke v.

Williams, 490 U.S. 319, 325 (1989); FranklinMurphy, 745 F.2d 1221, 1227-28 (9th Cir.

1984).

Rule 8 of the Federal Rules of Civil Procegltirequires only ‘alsort and plain statement

of the claim showing that the pleader is entitiedelief,” in order tdgive the defendant fair

notice of what the . . . claim is and the grouangen which it rests.””Bell Atlantic Corp. v.
2

on,

no

5S Of tl

=

e

legall:




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Twombly, 550 U.S. 544, 552007) (quoting Conley v. Gibs, 355 U.S. 41, 47 (1957)).

“[T]he pleading standard Rule 8 announces doeésatuire ‘detailed factuallegations,’” but it
demands more than an unadorned, the-defenddatvfully-harmed-me accusation.” Ashcroft
Igbal, 556 U.S. 662, 678 (2009) (quoting Twomblpa5). To survive dismissal for failure to
state a claim, “a complaint must contain suffitiactual matter, accepted as true, to “state a

claim to relief that is plausible on its faceIbal at 678 (quoting Twombly at 570). “A claim

has facial plausibility when the plaintiff pleagsfual content that allows the court to draw the

reasonable inference that the defendant isdifdnl the misconduct alleged. The plausibility

standard is not akin to a ‘probability requiremetit it asks for more than a sheer possibility
that a defendant has acted unlawfully.” 1dtifgg Twombly at 556). “Whee a complaint pleadg
facts that are ‘merely consistent with’ a defentalmbility, it ‘stopsshort of the line between

possibility and plausibility of “entitlement t@lief.”” Id. (quoting Twombly at 557).

“A document filed pro se is ‘to be liberakbpnstrued,” and ‘a pro se complaint, howeve

inartfully pleaded, must be held to less strimggtandards than fothpleadings drafted by

lawyers.” Erickson v. Pardu$51 U.S. 89, 94 (2007) (quoting Estelle v. Gamble, 429 U.S.
106 (1976) (internal quotation marks omitted)). See &kd. R. Civ. P. 8(e) (“Pleadings shall
so construed as to do justice.”). Additionallypro se litigant is entitled to notice of the

deficiencies in the complaint and an opportutatyamend, unless theroplaint’s deficiencies

cannot be cured by amendment. See Noll v. Carlson, 809 F.2d 1446, 1448 (9th Cir. 1987).

B. Plaintiff's Allegations

The factual allegations of the FAC are, ltke allegations of the original complafnt,

2 The factual allegations of plaintiff's original complaint were slightly more expansive. As
summarized by the undersigned on inifateening, ECF No. 10 at 3-4:

The complaint alleges that phiff was injured on December 8,
2011, while being transported ta medical appointment by
correctional officers Lopez and B®n. Plaintiff alleges that
defendants “caused” him to sustanneck injury that resulted in
surgery, through their “disregard finis] safety.” ECF No. 1 at 3-4.

He alleges that his injury was dtedefendants’ “failure to supply
seat belts or safety seating while | was transported shackled with
my hands to my waist, unable to stabilize [or] secure my own well-
being;” “failure to drive safely resulting in my being thrown to the
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exceptionally terse. The allegations of fRAC provide in full, ECF No. 21 at 3:

1) Medical transportation officers Lopez & Denton assigned on
12/8/2011; Nurse Cohen and 8. Abdur-Rahman caused my
physical injury and then refused treatment of said injury.

2) Be [sic] injury (neck) by their failure to supply seatbelts or
safety seating while | was transported shackled with hands to my
waist, unable to stabilize or secure myself, resulting in injury.

3) Transportation officers’ failure drive safely resulting in being
thrown to the floor of transport vehicle.

4) Transportation officers’ failerto stabilize me once thrown to
floor and transporting me lying dioor still cuffed to waist.

5) Mandated to continue in paas | was refused medical attention.

6) Refused examination of nec&sulting in prolonged suffering
before surgical repair was done.

[7] Neck [injury] resulting in surgery.

In one of his miscellaneous filings, plathprovided limited clarifcation. Although not

part of the FAC, plaintifexplained, ECF No. 14 at 1-2:

| was denied adequate medical care following my injuries and prior
to my surgery, resulting in prolonged suffering, specifically, that
after my injuries the medical dartment refused to examine by
neck using the appropriate medigabcedures, consistent with the
accepted current practices, resugtim prolonged suffering before
surgery; and, refused to afford me pain medication in the interim. |
contended that Registered NufGehan [sic] who responded to my
condition on 12/8/2011, and Docteahmon who delivered medical
care to me post event continugelay of effective treatment.

floor of the transportation vehicleand “failure] to stabilize me
once thrown from the seat and simply continuing transport with me
lying on the floor of the transpiovehicle . . . .” Id. at 4.

The complaint also alleges that plaintiff was denied adequate
medical care following his injury anprior to his surgery, resulting

in “prolonged suffering.” _1d. at 3-4Plaintiff alleges that after his
injury “the medical departmentftesed to examine my neck using
the appropriate medical procedures, consistent with the accepted
current practices, resulting in prolonged suffering before surgery;”
and “refused to afford me pain mediion. . . .” Id. at 4. Plaintiff
alleges a “continued delay of efftive treatment,” id. at 3, and
names “Nurse John Doe whsponded to my condition on
12/8/2011,” and “Doctor John Doehw delivered medical care to
me post event,” id. at 2.

4
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C. Analysis

1. Defendant Correcinal Officers Lopez and Denton

The court finds, for the reasons set forth ingbeeening of plaintif§ original complaint,
that the FAC states cognizable Eighth Ameedtrtlaims against defendants Lopez and Denton
under both a failure to protectethry and a cruel and usual pumsent theory. See ECF No. 10

at 4-5. As the court previously found, id. at 5:

The Eighth Amendment to the United States Constitution
proscribes cruel and unusual punishments. To state a cognizable
Eighth Amendment claim under ailtae to proect theory, a
prisoner must plausibly allege thatcorrectional official knew of

but disregarded an excessive riskts health or safety. Farmer v.
Brennan, 511 U.S. 825, 837 (1994). Because “only the unnecessary
and wanton infliction of pain implicates the Eighth Amendment,”
evidence must exist to show thdetedant acted with a “sufficiently
culpable state of mind.” Wit v. Seiter, 501 U.S. 294, 297 (1991)
(internal quotation marks, emphasis and citations omitted). Under
an Eighth Amendment failure to peat claim, “[w]hether a prison
official had the requisite knowledgof a substantial risk is a
guestion of fact subject to demonstration in the usual ways,
including inference from circumstantial evidence, ... and a
factfinder may conclude that a prisofficial knew of a substantial

risk from the very fact that thiessk was obvious.” _Farmer, 511 U.S.

at 842 (citations omitted). The duty to protect a prisoner from
serious harm requires that prisdifim@als take reasonable measures

to guarantee the safety and welldgeof the prisoner._Id. at 832—

33; Frost v. Agnos, 152 F.3d 1124, 1128 (9th Cir.1998).

In the present case, plaintéf’ allegations that defendant
correctional officers Lopez and Denton failed to secure plaintiff to
his seat, failed to drive safelyna failed to stabilize plaintiff after
he was thrown from his seagre sufficient to state Eighth
Amendment claims based on a failure to protect theory.

Moreover, these defendants’ failuceupright and stabilize plaintiff
after he was thrown from hiseat, and their decision to leave
plaintiff on the floor bound in shacldeuntil the vehicle reached its
destination, state @aim for cruel and unusual punishment. These
circumstances allege the “unnssary and wanton infliction of
pain,” inconsistent with “contemporary standards of decency.”
Hudson v. McMillian, 503 U.S. 1, 8992) (citations and internal
guotation marks omitted).

2. Medical Defendants Abdur-Rahman and Cohen

The court further finds that that FAC, likiee original complaint, fails to state a
cognizable claim against either Dr. Abdur-Ralhnoa Nurse Cohen. Plaintiff was previously

informed of the following legal standards foatshg a cognizable medicdeliberate indifference
5
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claim, ECF No. 10 at 5:

“Prison officials are deliberatelydifferent to a prisoner’s serious
medical needs when they ‘deny,lae or intentionally interfere
with medical treatment.” Wood v. Housewright, 900 F.2d 1332,
1334 (9th Cir. 1990) (quoting Hutmson v. United States, 838
F.2d 390, 394 (9th Cir. 1988)). Tstate a claim for deliberate
indifference to serious medical needsprisoner must allege that a
prison official “kn[ew] of and disggard[ed] an excessive risk to
inmate health or safety; the offatimust both be aware of the facts
from which the inference could lmrawn that a substantial risk of
serious harm exists, and he musoaliraw the inference.” Farmer,
511 U.S. at 837.

A medical deliberate indifference alaj to be cognizable, must allegjgecific factdrom
which to reasonably infer that the defendamew of plaintiff's serious medical need but
disregarded it; how the defendant knew aboutdisicegarded plaintiff's serious medical need
must be clearly articulated. Heplaintiff's claims against ghmedical defendants are too vagu
to make such inferences — e.g., that defendagiissed treatment of &hinjury;” “refused
[plaintiff] medical attention;” “[lefused examination of necksulting in prolonged suffering
before surgical repair was done.” ECF Noa2B. A complaint thafails to identify thespecific
actsof defendant that allegedly vaikd plaintiff's rights fails taneet the notice requirements @

Rule 8(a)._Hutchinson v. United States, &7Zd 1322, 1328 n.5 (9th Cir. 1982). “A person

‘subjects’ another to the depriwan of a constitutional right, ithin the meaning of section 198
if he does an affirmative act, parpates in another’s affirmativacts or omits to perform an act
which he is legally required to do that causesdaprivation of which complaint is made.”

Johnson v. Duffy, 588 F.2d 740, 743 (9th Cir. 1978); see also Leer v. Murphy, 844 F.2d 63

(9th Cir.1988) (“The inquiry ito causation must be individuzadid and focus on the duties and
responsibilities of each individual defendant whose acts or omissieraleged to have causec
constitutional deprivation.”) (citations omitted.)

Plaintiff's additional filings, even if adddd the FAC, also fail to meet these notice
requirements. Plaintiff's vague and conclusaliggations againstéise putative medical
defendants are not sufficient to state a cognizabliberate indifference claim. See Ivey v.
Board of Regents, 673 F.2d 266, 268 (9th Cir. 1982).
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C. Summarnpf Analysis

The FAC states cognizable Eighth Amerarnclaims against defendants Lopez and
Denton, but not against defendaAtsdur-Rahman or Cohen. As asudt, and as set forth below
plaintiff may proceed on his FAC againsteledants Lopez and Denton, OR file a proposed
Second Amended Complaint (SAthat repeats his allegatioaad claims against Lopez and
Denton, and provides additional factual allegagisupporting potentially cognizable claims
against Abdur-Rahman and/@ohen (or, as plaintifilso spells it, Cohari).

1. Option to Proceed on FAGr to File a Proposed SAC

Plaintiff may choose to proceexh his FAC on his Eighth Amendment claims (failure to

protect, and cruel and usual punishment) against defendants Lopez and Denton.

Alternatively, plaintiff may fle a proposed SAC that restatthese Eighth Amendment
claims against these defendants and again attempts to state cognizable Eighth Amendme
medical deliberate indifferenadaims again Dr. Abdur-Rahmand/or Registered Nurse Coher

If plaintiff files a proposed SAC, it will supersede both the FAC and the original
complaint. _See Loux v. Rhay, 375 F.2d 55, 57 (9th Cir. 1967). Local Rule 220 requires th
amended pleading be complete in itself with@férence to any prior pleading. An amended
complaint must identifgachclaim and allege ispecific terms howveachdefendant violated
plaintiff's constitutional rightsgemonstrating an affirmative link or connection between each
defendant’s specifically-ident#d conduct and the claimedpievation of plaintiff's

constitutional rights Rizzo v. Goode, 423 U.S. 362, 371 (1976); see also May v. Enomoto,

F.2d 164, 167 (9th Cir. 1980).

V. Summary for Pro Se Litigant

The court has screened your FAC and fith@d it states cognizable Eighth Amendment

claims (failure to protect, and cruel and unusual punishnagaiinst defendants Lopez and

Denton.

3 Although the AG was unable to identify a nurse vaithame that closely matches, if plaintiff
can state a cognizable claim against this nureeSAC, he will then be accorded the opportur
to better identify and locate timeirse for service of process.

7
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The FAC does not state cogable claims against defemda Dr. Abdur-Rahman and/or
Registered Nurse Cohen. Témurt has provided you with thegal standards for stating a
cognizable medical deliberatedifference claim against these@®dants, and informed you of
the necessity to allege sufficient facts to meet these legal standardshgase to again attem
to do so in a proposed SAC.

You are not obligated to file a SAC. Please the attached form to indicate your choi

V. Conclusion

For the foregoing reasons, IT IS HEREBY ORDERED that:

1. Within thirty (30) days after the filing t&aof this order, plaintiff shall complete and
return the attached “Notice &lection,” indicating whether henooses to proceed on his FAC,
construed herein, OR file a SAC.

2. If plaintiff elects to proceed on his FAREe shall submit the following documents to

the court for service of process on defendaonfzez and Denton: (1) one completed summons;

(2) two completed USM-285 forms (one for each defenda(®)three copies of the endorsed
FAC. The court will transmit these materialghe United States Marshal for service of proce
pursuant to Rule 4, Federal Rutd<Civil Procedure. Defendantdll be required to respond to
plaintiff's allegations within the deadlines set forth in Rule 12(a)(1), Federal Rules of Civil

Procedure.

as

SS

3. Plaintiff's election to proeed on his FAC will be construed as plaintiff's agreement to

the voluntary dismissal, without prejedi, of defendants Abdur-Rahman and Cohen.
4. However, if plaintiff chooses to subraipproposed SAC, it must comply with the

requirements set forth herein, béfae docket number assignedstbase, and be labeled “Secor

Amended Complaint.” The SAC will be screenedspant to the standards set forth in 28 U.S.

8 1915A, and service of process will bdedeed until the completion of screening.

I

4 Although plaintiff previously submitted compdel USM-285 forms for service of the origina
complaint on Lopez and Denton, see ECF No. I8s#rvice information should be updated fc
each defendant for service of the FAC.
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5. The Clerk of Court is directed to send ipliid, together with a copy of this order, the
following: (1) one blank summons; (2) two blank USM-285 forms; (3) one copy of the endq
FAC (ECF No. 21); and (4) instruofis for service of process.

6. Should plaintiff fail to timely file the Nae of Election, together with the document
necessary to serve processhef FAC, OR fail to timely file a proposed SAC, the undersigne
will recommend the dismissal of this action without prejudice.

7. Finally, the Clerk of Court is directedremdomly assign a distrigidge to this action

Additionally, for the reasons set forth indlzourt’s order filedseptember 15, 2016, IT |
HEREBY RECOMMENDED that previously-name@fendant Warden Mike McDonald be
dismissed from this action without prejudice.

These findings and recommendations are submitted to the United States District Ju
assigned to this case, pursuanth® provisions of 28 U.S.C. 8§ 63§(1). Within fourteen (14)
days after being served with these findiagsl recommendations, plaintiff may file written
objections with the court. Such document shdddaptioned “Objectiont® Magistrate Judge’s
Findings and Recommendations.” Rt#f is advised that failuréo file objections within the

specified time may waive the rigta appeal the District Cots order. Martinez v. Yist, 951

F.2d 1153 (9th Cir. 1991).
DATED: November 30, 2018 _ .
m.r:_-— M
ALLISON CLAIRE
UNITED STATES MAGISTREATE JUDGE
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

STEVEN GARDUNGO, No. 2:15-cv-02370 AC P

MIKE MCDONALD, et al.,

Plaintiff,
V. NOTICE OF ELECTION

Defendants.

In compliance with the court’s der filed , [pi@if elects to:

Option 1: Proceed on the First Amended Complaint (FAC) against
defendants Lopez and Denton; dismissaiit prejudice defendants Abdur-Rahman af

Cohen (aka Cohan) (previously “Doctor Jdboe” and “Nurse John Doe,” respectively).

The following service documents are submitted herewith:
One (1) completed summons form
Two (2) completed USM-285 forms
Three (3) copies of the endorsed FAC
OR

Option 2: Proceed on a proposed Second Amended Complaint (SAC
submittecherewith.

Date

Raintiff




