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7
8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | CENGAGE LEARNING, INC., No. 2:15-cv-2401 TLN AC
12 Plaintiff,
13 V. ORDER
14 | DAVIS TEXTBOOKS, ALI SHERALLI,
15 and SHAHNAWAZ SHERALLI,
16 Defendants.
17
18 Plaintiff’'s motion to compl further discovery responses (ECF No. 60) came on for
19 | hearing on September 14, 2016. Naomi Jane Gipgaaed telephonically on behalf of plaintiff,
20 | and Galen Gentry appeared on behalf of defetsdaFor the reasons now explained, the motign
21 | will be granted.
22 BACKGROUND
23 Cengage, a textbook publisher, sues defesdantopyright infringement, trademark
24 | infringement, trademark counterfeiting, and breafcbontract._See ECRo. 1 (Complaint).
25 | Defendants are sellers of college textbooks, ahin and operate a brick-and-mortar bookstore
26 | and an online storefront. In 2012, after pléind other publishers accused defendants of
27 | selling counterfeit copies diieir copyrighted works, the gdees entered into a settlement
28 | agreement. Plaintiff alleges in the presaction that defendants have continued to sell
1
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counterfeit copies of its copgfted textbooks, and have violatbe term of the settlement
agreement that prohibited defendants from diatmng counterfeit textbookand required them t
cooperate with plaintiff in theavestigation of counterfeiting.

By order filed September 2, 2016, ECF No. 64, court granted defendant’s motion to
compel further responses to various intertoges, and addressed various other discovery
matters.

STANDARDS GOVERNING MOTION TO COMPEL

The scope of discovery under the Federal Riddoroad. Discovery may be obtained g
to “any nonprivileged matter that is relevanttoy party’s claim or defense and proportional t
the needs of the case, considering the importahttee issues at stake the action . . . and

whether the burden or expensdlud proposed discovery outweigtslikely benefit.” Fed. R.

Civ. P. ("Rule”) 26(b)(1). “Information within ik scope of discovery need not be admissible|i

evidence to be discoverable.” ItEvidence is relevant if: (a) tas any tendency to make a fa
more or less probable than it wde without the evidence; and (bg fact is of consequence |
determining the action.” Fed. R. Evid. 401.

Where a party fails to produce documeeiguested under Rule 34, the party seeking
discovery may move for compelled disclosured.Fe. Civ. P. 37. “The party seeking to comy
discovery has the burden of establishing thakeitgiest satisfies thelewancy requirements of
Rule 26(b)(1). The party opposidgcovery then has the burdehshowing that the discovery

should be prohibited, and the burden of clariyiexplaining or supporting its objections.” Se

Bryant v. Ochoa, 2009 WL 1390794 at * 1, 2009 WD8t. LEXIS 42339 at *3 (S.D. Cal. 2009).

The party opposing discovery is “required torga heavy burden of showing” why discovery

should be denied. Blankenship v. Hearst Corp., 519 F.2d 418, 429 (9th Cir.1975). Gener

boilerplate objections, e.g., those based ondessertions of vagueness, overbreadth or
burdensomeness, are improper and do not meegttnisard, especially when a party fails to

submit any evidentiary declarations supporting salglkctions._See Farber & Partners, Inc. v.

Garber, 234 F.R.D. 186, 188 (C.D. Cal. 2006). Exetuseliance on such berplate objections
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waives any legitimate objectidhat could have been raise@orrel v. Sneath, 292 F.R.D. 629,

634-635 (E.D. Cal. 2013).
PLAINTIFF'S MOTION TO COMPEL

Plaintiff seeks compelled production of doents that fall intdhree categories: (1)
documents regarding instances in which ddéats sold suspected alleged counterfeit
textbooks, other than the single instance alleged spétificity in the complaint, from January
2013 to the present; (2) documents regardihgr textbooks purchased by defendants from
known or suspected counterfsitppliers; and (3) documentsncerning defendants’ corporate
structure and financial condition.

l. Requests for Production 1 and 10

Requests for Production (“RFP<sI')and 10 seek informati@bout instances since the
settlement agreement was entered when defensialdtsextbooks that were suspected or alleg
by others to be counterfeiDefendants argue that the reqgestek irrelevant information
because the Complaint alleges siade of a single counterfeit titlelThey also object on grounds
the requests are vague and ambiguougbovad, unduly burdensome, and generally
unauthorized by the Federal Rules of Civil Procedure.

Plaintiff contends that the levance objection is waived berse it was not stated in the
original responses tihe RFPs. Defendants are correct, éeev, that the propounding party ha

the initial burden to establish relevance on diomoto compel._See Bryant v. Ochoa, supra.

Plaintiff has done so here. Rirthe Complaint’s allegation @f single counterfeit title is
expressly illustrative. See ECF No. 1 at 5 (“Cayg has duly registered tspyright in the work
described belowamong others’) (emphasis added); see algo at 7 (alleging defendants have
distributed “counterfeit copiesf Cengage’s [unspecified] Authentic Work bearing Cengage’s
Marks (hereinafter “Pirated Books”). These g#i#ons suggest thatfémdant’s infringement
extends beyond the one specifteld, and therefore supportssdbvery into the extent of
infringement. Second, the existence of addgi allegations of infringement, or business
dealings by defendants with suspected counterfeit guppis relevant to the willfulness of thei

conduct vis-a-vis plaintiff, antherefore to the proper measwifestatutory damages. Third,
3
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defendants’ conduct in response to indicatiorsllegations of counterfeiting is relevant to the
breach of contract claim.

Plaintiff having demonstrated relevancasitiefendant’s “heavy burden” to show why
discovery should be denie@lankenship, 519 F.2d at 429. Deflants’ general, boilerplate
objections fail to meet that burden. See Fa&®artners 234 F.R.D. at 188 (C.D. Cal. 2006);

Gorrel, 292 F.R.D. at 634-635. The objections are accordingly overruled as inadequately
supported.

[l Requests for Production 4,5, 6, and 7

These Requests all seek information alt@rtsactions between defendants and their
suppliers that potentialiywolve counterfeit publicationsPlaintiff wants to identify the
textbooks that defendants have purchased trenfCounterfeit Supplis” (RFP No. 4), the
dispositions (sale, return, etof those books (RFP No. 5), riedd transaction details (RFP No.
6), and communications with customers toowhdefendants sold such books (RFP No. 7).
Defendants argue that the requests seek infasméiat is irrelevant because beyond the scoy
plaintiff's claims involving a singd counterfeit title. They alsabject on grounds the requests
vague and ambiguous, overbroad, unduly burdensantegenerally unauthorized by the Feds
Rules of Civil Procedure.

For the same reasons explained abovelation to RFPs 1 and 10, plaintiff has
sufficiently demonstrated relevance. For the seaasons explained abowerelation to RFPs 1
and 10, defendants’ boilerpéabbjections are overruled emdequately supported.

. Requests for Production 15 and 16

These Requests seek documents relatinigfiendants’ corporate structure, governanc
ownership, assets, revenue andtesl items. In addition to stating boilerplate objections,
defendants stated in their respesiso these RFPs that thegre “not in possession of any
responsive documents.” At hearing on the omgtcounsel for defendants indicated that such
representation had been made in error.

Plaintiff has adequately exphed the relevance of these documents in terms of issue

related to damages, and in relation téeddant’s knowledge gfossible counterfeiting,
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compliance with the settlement agreemertt, &efendant’s boilerplate objections being
categorically inadequate, they are overruled.
CONCLUSION
For the reasons explained above, plaintiff's Motion to Compel Production of Docum
(ECF No. 60) is GRANTED.
IT IS SO ORDERED.

DATED: September 16, 2016 . ~
Mn-——%——(—
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE
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