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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 | NUTH PHEAKDEY PIN, No. 2:15-cv-2450-EFB
11 Plaintiff,
12 V. ORDER
13 | NANCY A. BERRYHILL, Acting
" Commissioner of Social Security
15 Defendant.
16
17 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
18 | (“Commissioner”) denying his application for arjpel of disability andDisability Insurance
19 | Benefits (“DIB”) under Titles Il othe Social Security Act. Thaarties have filed cross-motiong
20 | for summary judgment. For the reasonsuksed below, plaintiff's motion for summary
21 | judgment is granted, the Commissioner’s motiotesied, and the matter is remanded for further
22 | proceedings.
23 | I BACKGROUND
24 Plaintiff filed an application for a period dfsability and DIB, alleging that he had been
25 || disabled since April 6, 2012. AdministratiRecord (“AR”) 151-160.His application was
26 | denied initially andupon reconsiderationd. at 86-89, 91-96. On May 5, 2014, a hearing was
27 | held before administrative lajudge (“ALJ”) G. Ross Wheatleyld. at 24-57. Plaintiff was
28 | represented by counsel at the hearing, atlwhe and a vocational expert testifidd.
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On June 5, 2014, the ALJ issued a decisionrigpthat plaintiff wa not disabled under

sections 216(i) and 223(d) of the Actd. at 9-19. The ALJ made the following specific

findings:

i

1. The claimant meets the insured status requirements of the Seciaity Act through
December 31, 2017.

. The claimant has not engaged in Substh@#nful Activity (SGA) since April 6, 2012,
the Alleged Onset Date (20 CFR 404.1%1ke().

! Disability Insurance Benefitre paid to disabled persons who have contributed to
Social Security program, 42 U.S.C. 88 #2keq Supplemental Security Income (“SSI”) is paid

to disabled persons with low income. 42 U.S.C. 88 E2&2q Under both provisions,
disability is defined, in part, as an “inability to engage in suiystantial gainful activity” due to
“a medically determinable physical or menitapairment.” 42 U.S.C. 88 423(d)(1)(a) &
1382c(a)(3)(A). A five-step sequential evalion governs eligibility for benefitsSee20 C.F.R.
88 423(d)(1)(a), 416.920 & 416.971-Bowen v. Yuckerd82 U.S. 137, 140-42 (1987). The
following summarizes the sequential evaluation:

Step one: Is the claimamg@aging in substantial gainful
activity? If so, the claimant #und not disabled. If not, proceed
to step two.

Step two: Does the claimant have a “severe” impairment?
If so, proceed to step three.nibt, then a finding of not disabled is
appropriate.

Step three: Does the claimaimpairment or combination
of impairments meet or equal ampairment listed in 20 C.F.R., Pt.
404, Subpt. P, App.1? If so, the claimant is automatically
determined disabled. If not, proceed to step four.

Step four: Is the claimant capable of performing his past
work? If so, the claimant is ndtsabled. If not, proceed to step
five.

Step five: Does the claimant have the residual functional
capacity to perform any other w&kif so, the claimant is not
disabled. If not, the claimant is disabled.

Lester v. Chater81 F.3d 821, 828 n.5 (9th Cir. 1995).

The claimant bears the burden of proof ie tinst four steps ahe sequential evaluation

process.Yuckerf 482 U.S. at 146 n.5. The Commissiobears the burdeihthe sequential
evaluation process proceeds to step fike.
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. The claimant has the following severe impants: Valley Fever — fatigue — weakness

left lung infection with shortness ofdmth; Hepatitis B; Fibromyalgia (20 CFR
404.1520(c)).

* % %

. The claimant does not have an impairment or combination of impairments that meg

medically equals the severity one of the listed impairments in 20 CFR Part 404, Sul
P, Appendix 1 (20 CFR 404.1520(d), 404.1525 and 404.1526).

* % %

. After careful consideration dhe entire record, the undersighinds that he claimant ha

the Residual Functional Capac{igFC) to perform sedentawork as defined in 20 CFR
404.1567(a) with the following additional litations: can occasionally climb ladders,
ropes, or scaffolds; can frequently climions or stairs; can fggiently balance, stoop,
crouch, kneel, or crawl; must avoid all expostar@ritants, such as fumes, odors, dust,
and gases; must avoid all exposure to poeelytilated areas; nstiavoid all use of
hazardous machinery and all exposure to unprotected heights.

* % %

. The claimant is capable of performingsPRelevant Work (PRW) as a Cashier —

Gambling or Teacher Aide Il. This wodoes not require the performance of work-
related activities precluded by the claimamasidual Functional Capacity (RFC) (20
CFR 404.1565).

* % %

. The claimant has not been under a disabilitydefsed in the Social Security Act, from

April 6, 2012, through the date ofishdecision (20 CFR 404.1520(f)).

Id. at 11-19.

Plaintiff's request for Appeals Council rew was denied on September 30, 2015, lea

the ALJ's decision as the findkecision of the Commissioneld. at 1-4.

LEGAL STANDARDS

The Commissioner’s decision theatlaimant is not disabledibe upheld if the findings

of fact are supported by substahevidence in the record attte proper legal standards were
applied. Schneider v. Comm’r of the Soc. Sec. Adnaia3 F.3d 968, 973 (9th Cir. 2000);
Morgan v. Comm’r of the Soc. Sec. Admir69 F.3d 595, 599 (9th Cir. 1999gnckett v. Apfel
180 F.3d 1094, 1097 (9th Cir. 1999).
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The findings of the Commissioner as to &agt, if supported by substantial evidence, 4

conclusive.See Miller v. Heckler770 F.2d 845, 847 (9th Cir. 1985). Substantial evidence i$

more than a mere scintilla, bless than a preponderancgaelee v. Chatep4 F.3d 520, 521 (9t
Cir. 1996). “It means such evidence as aoeable mind might accept as adequate to suppc
conclusion.” Richardson v. Perale€02 U.S. 389, 401 (1971) (quoti@gpnsol. Edison Co. v.
N.L.R.B, 305 U.S. 197, 229 (1938)).

“The ALJ is responsible for determinigedibility, resolvingconflicts in medical
testimony, and resolving ambiguitiesEdlund v. Massanar253 F.3d 1152, 1156 (9th Cir.
2001) (citations omitted). “Where the evidence is susceptible to more than one rational
interpretation, one of whichupports the ALJ’s decision, the AlsJtonclusion must be upheld.’
Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002).

1. ANALYSIS

Plaintiff argues that the ALJ erred in (1) fiag to provide sufficient reasons for rejecting

the opinion of his treating psyclugjist; (2) discrediting his subjeet complaints absent clear

and convincing reasons; and (3) ifagj to consider the side effsabf his medication. ECF No. 1

at 10-18.

A. The ALJ Properly Rejected Dr. Acolaste’s Opinion

Plaintiff first contends that the ALJred by rejecting the opinion from her treating
psychologist, Dr. Julia Darko Acolatse, Ph.ECF No. 15 at 10-14. The weight given to
medical opinions depends in part on whethey are proffered by treating, examining, or non
examining professionald.ester 81 F.3d at 834. Ordinarily, moveeight is given to the opinior

of a treating professional, whosha greater opportunity to knaamd observe the patient as an

individual. 1d.; Smolen v. ChateB0 F.3d 1273, 1285 (9th Cir. 1996). To evaluate whether an

ALJ properly rejected a medical opinion, in addittorconsidering its soae, the court consider
whether (1) contradictory opiniomse in the record; and (2)inical findings support the
opinions. An ALJ may reject an uncontradictganion of a treatingr examining medical
professional only for “cleasnd convincing” reasond.ester 81 F.3d at 831. In contrast, a

contradicted opinion of a treatirmg examining medical professiomahy be rejected for “specifi
4
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and legitimate” reasons that argported by substantial evidende. at 830. While a treating

professional’s opinion generally is accorded supeseight, if it is ontradicted by a supported
examining professional’s opinion.@e, supported by different indepemdelinical findings), the
ALJ may resolve the conflictAndrews v. Shalaléb3 F.3d 1035, 1041 (9th Cir. 1995) (citing

Magallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989)). However, “[w]hen an examining

physician relies on the same cliniéaldings as a treating physicidmyt differs only in his or her
conclusions, the conclusions of the examgnphysician are not ‘substantial evidenceOtn v.
Astrue 495 F.3d 625, 632 (9th Cir. 2007).

Plaintiff began receiving treatment frqggaychologist Dr. Juliet Acolatse, Ph.D., in
January 2013. AR 252. In May 2014, Dr. Acolateenpleted a Mental Disorder Questionnair
Form. Id. at 462-468. She diagnosed plaintiff withustiment disorder with mixed anxiety and
depression and post-traumatic stress disoriderat 467. With regards to daily activities, Dr.
Acolatse noted plaintiff's reportsdhhe is able to take carelat activities of daily living, but
with great effort due to paifatigue, and lack of motivationd. at 465. With regards to social
function, she stated that plaiffitieported no pleasure in life, amability to do anything due to
lack of energy, difficulty sleeping, memory prebis, and feeling irritable, withdrawn, and

uncertain about how he would réde stress in the workplacéd. at 465-466. Dr. Acolatse

es

noted that plaintiff presented with chronic degsion from childhood trauma and abuse, and that

he “report[ed] more severe symptoms of @ssion and post-traumatic stress disorder with
delayed onset that significantly impact his daily functioninigl”at 466. As for any limitations
regarding adaptation to work sifions, Dr. Acolatse noted plaiffi's reports that chronic pain
made him easily irritable and csd frequent anger outbursts. at 466. Plaintiff also reported
difficulty with short term memoryrad that he gets confused easilgl.

In September 2012, plaintiff underwent a ggylogical evaluationywhich was performed
by examining licensed psychologist Dr. Davis Richwerger, EddDat 451-457. Plaintiff
reported anger and short term memory problgmting stressed easily, difficulty concentratin
and often feeling anxious or depressédl.at 451-452. At that timg)aintiff denied receiving

psychiatric treatment or taking psychiatric medicatidds.at 452. On examination, plaintiff’'s
5
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mannerisms were within normal limits; he wallyforiented to time, place, person and purpos
of evaluation; verbal responseasre within normal limits and not delayed or diminished; and
thought process was clear and ratioridl.at 453. With regards to understanding instructiong
plaintiff's performance was consent with a low level of effd throughout the evaluation and
was inconsistent with early aspects of his verbal behaldolat 453-454. Plaiiff's affect and

emotional expression was somewhat dysphoric aschalic, and he tended to give up quickly

e

on

many tasks.d. at 454. Dr. Richwerger colcled that results from the tests performed appeared

to be invalid and to be significant underestimatieslaintiff's actual abilities due to performand
consistent with low effortld. As a result, Dr. Richwerger could not provide an accurate
diagnosis or functional assessmelat. at 456-457.

Two non-examining sources, Dr. Joshug&bhwartz, Ph.D., and Dr. G. Johnson, M.D.
reviewed plaintiff’'s medical reecds and both concluded that teevas insufficient evidence to
assess plaintiff's mental functional limitationkl. at 65-66, 79-80.

In assessing plaintiff's RFC, the ALJ gdless weight” to Dr. Aolatse’s opinion. As
noted, Drs. Richwerger, Schwarend Johnson did not provideyaopinion regarding plaintiff's
functional limitations. This left Dr. Acolatsetgpinion uncontradictedTherefore it could be
rejected if based upon clear and convingiegsons supported by substantial evidéntester
81 F.3d at 831. As discussed below, the ALJ'sct&ja of Dr. Acolatse’s opinion does not me
that standard.

The ALJ found that Dr. Acolatse’s ttgag opinion was “unsupported by the objective
Medical Evidence of Record.” AR at 16. Wever, no explanation is provided for that
conclusion. This conclusory statement, withawtre, cannot constitueeclear and convincing
reason for rejecting the treatipgysician’s opinion. An ALJ mpasatisfy his burden of providin
sufficient reasons for rejecting a medical apm“by setting out a@etailed and thorough

summary of the facts and conflieg clinical evidence, stating his interpretation thereof, and

2 While the ALJ purported to @& the opinion “less weight,” is clear that he rejected
Dr. Acolatse’s opinion as plaiff's RFC does not include anyental functional limitationsSee
AR 13.
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making findings.” Embrey v. Bower849 F.2d 418, 421 (9th Cir.1988). As explained by the

Ninth Circuit:

To say that medical opinionare not supported by sufficient
objective findings does not achieve tlevel of specificity our prior
cases have required even when the objective factors are listed
seriatim. The ALJ must do more than offer his own conclusions.
He must set forth his own interpagion and explain why he, rather
than the doctors, are correct.

Regenniter v. Comm’r of Soc. Sec. Adnii66 F.3d 1294, 1299 (9th Cir. 1999).

The ALJ failed to identify any records thagre contrary to DrAcolaste’s opinion or
explain why the medical evidence of record dot support this treating doctor’s opinion.
Accordingly, the ALJ’s conclusory statement daowt constitute a clear and convincing reaso
for rejecting the uncontradicted trgggf opinion from Dr Acolatse.

In the same vein, the ALJ concluded, withexplanation, that DiAcolatse’s opinion wa:
unsupported by plaintiff's admitted daily activitieAR 16. Again, the ALJ failed to point to ar
particulars for why he reached this conclusion. He did not identify what activities performe
plaintiff that were inconsistentith Dr. Acolatse’opinion. In an earligportion of the decision,
the ALJ stated that plaintiff could bathe andsd himself, and sometimes he does dishes ang
other light household choretd. at 12. The ALJ, however,dinot specify whether these
particular activities arthe ones that he found to be incongsisteith Dr. Acolatse’s opinion, nor
did he specify how these veryiited activities are inconsistewith Dr. Acolatse’s opinion.

Lastly, the ALJ rejected Dr. Acolatsedpinion because it appeared to be based on
plaintiff's subjective complaints rathéman objective medical evidenckl. “An ALJ may reject
a physician’s opinion where it is premised primarily on plaintiff's subjective complaints and
ALJ properly discounted plaintiff's credibility.See Tommasetti v. Astiise83 F.3d 1035, 1041

(9th Cir. 2008). With the exception of aM@bjective observations, the vast majority of

statements provided by Dr. Acolatse were premiseeither “patient reported” or “per patient’s

report.” AR 462-466. But the impairments undeatment were psychological and the diagn
and treatment necessarily dependent to stegeee on plaintiff's statements. However,

assuming that the record suppdhs ALJ’s finding that Dr. Acolatseelied heavily on plaintiff's
7
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subjective complaints, Dr. Acolatse’s reliancetiomse complaints does not constitute a clear
convincing reasons because, as aixgd below, the ALJ failed tproperly discount[] plaintiff's
credibility.” Tommasetti v. Astru®33 F.3d at 1041. Thus, the ALJ failed to provided legally

sufficient reasons for rejecting Dr. Acolatse’s opinion.

The ALJ’s failure to provide a sufficient explanation for his treatment of Dr. Acolatse

opinion is troubling under the circuwtances of this case. The AtJiritten decision is devoid ¢
any logical explanation for how the ALJ reachmsl conclusion that plaintiff has no mental
limitations impacting his ability to work. The Alrejected Dr. Acolat&etreating opinion and
purported to give “significant vight” to Dr. Richwerger’s opinion because it was “consistent
with the longitudinal Medical Evidence of ReddMER) and with the claimant’'s admitted
activities of daily living . . . .”ld. at 15-16. As noted above, Richwerger did not provide an
opinion regarding plaintiff's functional limitatiorisecause the test results from his examinatic
of plaintiff were invalid. Thus, there was no opinito accord significant vight. To add to the
confusion, the ALJ goes on to state that he “deitezd additional limitations [than those asses
by Dr. Richwerger] are appropriatelight of the totality of tle medical evidence of record and
the claimant’s subjective complaintsld. at 16. Again, Dr. Richwger did not assess any
limitations. Moreover, despite finding that “atidnal limitations are apppriate,” plaintiff's
RFC does not include any mahfunctional limitations.

As far as the court can discern, the ALJegpd to rely on non-examining physicians
Schwarz and Dr. Johnson’s conctusthat there was insufficientieence to establish mental
impairments. In reaching their conclusion, bpfilysicians noted that there was an absence
medication, treatment, or hospitalizatito support a mental impairment. at 65-66, 79. The
ALJ, while acknowledging that plaintiff was seeing a psychologist, similarly found that plaif
“has received limited treatment, and is not cutyereceiving any mental health treatment or
taking medication.”ld. at 14. This finding, however, ot supported by threcord, which
documents treatment fanxiety and depression.

In October 2012, plaintiff reported beiaggry and stressed, and weight loss and

depression were noted. AR 30462(He was diagnosed with apgy, state unspecified. Janus
8
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2013 treatment note indicates thatiptiff complained of depressn and anxiety, and that he w

prescribed Ativan. AR 312. He was diagnosaith depression and anxiety, state unspecified.

Id. at 314. In March 2013, plaintiff compl&a of depression and difficulty sleepinigl. at 315.
He was diagnosed with major depressive disomespecified, and anxiety, state unspecified,
again prescribed Ativanid. at 317. In May 2013, platff was seen for anxietyld. at 268. He
was diagnosed with major depressive disoasal anxiety, state unsped, and prescribed
Ativan and Trazodoneld. at 268-270. A November 2013 treatmeates reflect that plaintiff's
mood was depressed and no conceotrab examination was notedd. at 278. His diagnosis
included major depression disorder and anx&te unspecified, and his medications list ags
included Trazodone and Ativamd. Plaintiff was also sean February 2014 for anxiety,
weakness, and weight loss, and/és noted that plaintiff comued to take antidepressant and
antianxiety medicationsld. at 459. Plaintiff also testified #te administrative hearing that he
was taking trazodone for his depressitch. at 38. This directly contradicts the ALJ finding th

plaintiff was not receiving angnental treatment or medication.

Based on the foregoing, the court finds that the ALJ erred by failing to provide legally

sufficient reasons for rejecting Acolatse’s opmiand also by failing to adequately explain his
finding that plaintiff ha no mental impairments.

B. Plaintiff's Creditability

Plaintiff next argues that¢hALJ erred by failing to give clear and convincing reasons
rejecting his subjective compds. ECF No. 15 at 14-16.

In evaluating whether subjecticomplaints are credible gl®LJ should first consider
objective medical evidence and then consider other facBumsnell v. Sullivan947 F.2d 341,
344 (9th Cir. 1991) (en banc). If there is ohjeximedical evidence afnpairment, the ALJ may
then consider the nature of the symptomgeltke including aggraviaig factors, medication,

treatment and funainal restrictions.See idat 345-347. The ALJ also may consider: (1) the

% Dr. Schwarz’s conclusion that there virsufficient evidence to assess plaintiff's
mental functional limitations is understandalgizen that majority of medical evidence

concerning plaintiff's metal health treatmentere produced after Odier 30, 2012, the date Df.

Schwarz reviewed the recor&eeAR 65-66.
9
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applicant’s reputation for truthfulness, priocamsistent statements other inconsistent
testimony, (2) unexplained or inadequately explhifadiure to seek treatment or to follow a
prescribed course of treatment, dBYithe applicant’s daily activitiesSmolen80 F.3d at 1284.
Work records, physician and third party testimohgwt nature, severity and effect of sympton
and inconsistencies between testimony and conduct also may be relaghhi.. Soc. Sec.
Admin, 119 F.3d 789, 792 (9th Cir. 1997). A failure to seek treatment for an allegedly
debilitating medical problem may be a valid coesadion by the ALJ in determining whether t
alleged associated pain is not grsficant nonexertional impairmengee Flaten v. Secretary of
HHS 44 F.3d 1453, 1464 (9th Cir. 1995). The ALJ may rely, in part, on his or her own
observationssee Quang Van Han v. Bowé82 F.2d 1453, 1458 (9th Cir. 1989), which cann
substitute for medical diagnosidlarcia v. Sullivan 900 F.2d 172, 177 n. 6 (9th Cir. 1990).
“Without affirmative evidence showing thattlelaimant is malingeng, the Commissioner’s
reasons for rejecting the claimant’stiemony must be clear and convincingforgan 169 F.3d
at 599.

At the administrative hearinglaintiff testified that he dters from Valley fever, which

-

S,

presented as an infection in his left lung. AR Bt also stated that he suffers from anxiety and

depression, which he attributed to several family members being executed in Cambodia p
plaintiff moving tothe United Statesld. at 35-36. He also indicatehat he suffers from back,
shoulder, knee, hip, and joint pain, but thatdapression is his mosignificant impairment.d.
at 36. He stated that &as taking trazodone for his degsion and that his physician
recommended he undergo counseling, witie claimed he couldn’t affordd. at 37-38.
Plaintiff also stated he takeskggentin, which helps with pain beg&iuses him to feel dizzy and
tired. Id. at 41.

Plaintiff further testified that on an aveeaday his wife will wake him up to eat, he
watches a little televisionnd then goes back to sleejal. at 42. He can shower and dress

himself, but requires remders from his wifeld. He stated that hdoes not do any cooking, bt

is able to clean his own dish after a mddl.at 42-43. He also indicatehat he did not read duge

i
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to difficulty concentrating.ld. at 44. He spends most of his timigh his wife and five year old
son, but occasionally a friend will come over and listen to mudicat 45-46.

The ALJ concluded that there mgeseveral factors that redugeldintiff's credibility. AR
13-14. First, the ALJ found thatghtiff's allegations of severienpairments were inconsistent
with his ability to “engage in somewhat normal level of daily gty and interaction.” AR 14.
The ALJ elaborated that whilegphtiff's “activities of daily living were somewhat limited, som

of the physical and mental abilities and sotigdractions required iarder to perform these

activities are the same as those necessary tmabtd maintain employment and are inconsistent

with the presence of an incapacitating or dediitig condition.” AR 14.An ALJ may discredit a

claimant’s allegations of severe limitations ompahere that the clainm “is able to spend a
substantial part of his day engaged in pursuits involving the performance of physical [or m
functions thatre transferable to a work setting . . .Fair v. Bowen 885 F.2d 597, 603 (9th C

1989) (emphasis in original). B{t]lhe ALJ must make ‘specififindings relating to [the daily]

activities’ and their transferability conclude that a claimant’sifjeactivities warrant an adverse

ental]

r.

credibility determination.”Orn v. Astrue495 F.3d 625, 639 (9th Cir. 2007) (quoting Burch, 400

F.3d at 681) (modification in original).
Here, none of the daily activities identifibgl the ALJ evidence a capability to engage

normal personal activities, much less demonstraghdity to engage in work related tasks on

consistent basis. The ALJ observed that plhiwias able to bathe and dress himself, and that

sometimes he did “the dishes and other light household cHotds&t 14. These limited
activities do not demonstrate thaaintiff can perform work dated activities on a sustained
basis. SeeGarrison v. Colvin 759 F.3d 995, 1015-16 (9th Cir. 2014) (“We have repeatedly
warned that ALJs must be especially cautiousoimcluding that daily aatities are inconsistent
with testimony about pain, because impairmeras$ Would unquestionably preclude work and

the pressures of a workplace environment will often be consistent with doing more than m

* It's unclear what “other light houseldothores” the ALJ believed plaintiff could
perform. Plaintiff testified that he doesn’t comktake out the trash. AR 43-44. When asked
he helps out his wife around theuse, the only task he saiddwuld do was clean his dish afte
he finished eating a meald. at 43.

11
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resting in bed all day,” and holding that the Adrded in concluding thahe plaintiff's reported
daily activities, which “included talking on tihone, preparing meals, cleaning her room, and
helping to care for her daughter,” wereonsistent with hepain complaints)kair, 885 F.2d
597, 603 (9th Cir. 1989) (“many horaetivities are not easily trarstble to what may be the
more grueling environment of the workplace, wheright be impossible to periodically rest or
take medication”).
The only other activities identified by the ALJ as demonstrating an ability to work were
plaintiff's ability to take his an to the park and perform personafe without any problems. AR
14. Both findings, however, are bdsen mischaracterizations ofidence. At the administrativie

hearing, the ALJ asked plaintiffiife ever takes his son to thelpaAR 46. Plaintiff's response

was “Last week, | went, but | couldn’t go. | stayadhe car because my wife took him. | wodld
stay in the car> AR 46. This testimony esthighes little more than platiff's ability to sit in a
car, and does not demonstrate anighib perform work-related tasfsTo the contrary, it
indicates that plaintiff was naapable of leaving the car and ggito the park to engage in
physical activity with his son. The ALJ alsauihd that plaintiff has “no problem with personal
care” based on third party functionapogt submitted by plaintiff's friendld. at 14. On the

form, plaintiff's friend checked a box indicatingattplaintiff has no problem with personal car

WD

Id. at 207. However, directly below the box he exptd that plaintiff needs to be reminded tg
bathe, take care of his hair, and to feed himddlf. In another section of the form, the friend glso
reported that plaintiff needed help, encouragenmmreminders to go to sleep, bathe, change
clothes, eat, and take his medicatioah. at 208. Thus, the ALJ’s findgs that plaintiff can care

for his personal needs and take his son t@#nk are not supportdry substantial evidence.

®> While this response, viewed in isotatj could possibly beonceived as equivocal,

English is plaintiff's second languaged the response is consistent in form with other statements

made by plaintiff at hisdministrative hearing.

® The mischaracterization of this evidenceasticularly troublig given the ALJ’s strong
reliance on plaintiff's ability to take his child toetlpark as evidence that tsenot disabled. The
ALJ’s decision references plaintiff's ability toki his son to the park no less than 5 tinfese
generallyAR 9-19.

12
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The ALJ also found that pldiff's allegations regarding theeverity of his impairments
were not consistent with the objective medicatlemce of record. AR 14. Specifically, the AL
noted that plaintiff only receivetbnservative treatment and that the objective medical findin
“do not support more restrictive functio@mhitations than those assessed . . ld” The ALJ,
however, failed to identify specific medical reds that were inconsistent with plaintiff's
subjective complaint or evinag conservative treatment. skead, the ALJ offered only his
general conclusions, which are insufficienstgport the adverse credibility findinGeelester
81 F.3d at 834 (“General findings are insufficienthea, the ALJ must identify what testimony
not credible and what evidence underesithe claimant’s complaints.”).

The ALJ did provide specific findings fbis conclusion that plaintiff's complaints
regarding depression were noliyicredibility. However, nonef the specific findings are
supported by record. The ALJ noted, as he ditbimerous other areas of the decision, that
plaintiff “reported he isinable to work or play with his sobut also acknowledged that they ha

in fact gone to the park the previous week.” ekplained above, plaintiff séified that he stayed

in the car while his wife and son played a park. Thus, substantievidence does not supporg

the inconsistency relied on by the ALJ. Next, the ALJ noted that plaintiff had “seen a

psychologist, but has received limited treatmand is not currently receiving any mental health

treatment or taking any medicationdd. As previously discussethis finding is not supported
by the medical evidence of record, which coesidy documents plaintiff’'s complaints of
depression and anxiety, which nedreated with medication.

The ALJ also concluded that plaintiff e/aot fully credible because he received
unemployment benefits during 2012 and 2013, and &ligible for such benefits plaintiff was
required to certify that he was physically andhtadly able and willing to work. AR 11. The
receipt of unemployment benefits is not necessardgnsistent with didality under the Social
Security Act, as suggested by the AlSee Freeman v. Colyig014 WL 793148, at *2 n.1
(W.D. Wash. Feb. 26, 2014) (quoting an Apgeabuncil decision noting that a memorandum
dated August 9, 2010, from the Chief Administraliaev Judge “makes it clear that one’s clair

to be able to work doesn’t contradict one'ail to be disabled under Social Security Rules.
13
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Under our sequential evaluation process, one can be found able to perform some work, aj
be found disabled . . . . The Chief Administra Law Judge’s memoranduafso states that
applications for unemployment benefits must besidered as part of the overall evidence of
record that is to support the ultimate detesation. While such aapplication cannot alone

disqualify one for disability benefits, as the hegrdecision suggests, it is to be considered as

part of the sequential evaluation.Kjulanax v. Comm’r Soc. Se@93 F. Appx 522, 523 (9th Cir.

2008) (“[R]eceipt of unemployment benefitees not by itself support a conclusion that
[plaintiff] is not credible.”);see alscCal. Unemp. Ins. Code 8§ 1253.8 (“*An unemployed
individual shall not be disqualified for eligiiyf for unemployment compensation benefits sol
on the basis that he or she is oalailable for part-time work.”).

The record does not establish that pléfistreceipt of unemployment benefits was bas
on plaintiff's representation thae could perform full time workSee Carmickle v. Comm’r, Sc
Sec. Admin.533 F.3d 1155, 1161-62 (“[W]hile receiptuiemployment benefits can undermit
a claimant’s alleged inability to work, the recdrere does not establish whether Carmickle hg
himself out as available for full-time or part-time ko Only the former is inconsistent with his
disability allegations.”). Accordingly, th&LJ’s conclusory findinghat the receipt of
unemployment benefits reduces plaintiff's credibilgynot supported by substantial evidence.

Lastly, the ALJ also found that plaifits overall demeanor and appearance at the
administrative hearing was not c@tent with the degree of hadleged limitations. AR 13.
While an ALJ may consider his own observatiahghe hearing in assessing the plaintiff’s
credibility, such observations mwaot “form the sole basis forstirediting a person’s testimony.’
Orn v. Astrue495 F.3d 625, 640 (9th Cir. 2007). As all other reasons provided by the ALJ
deficient, the ALJ’s own observations cansapport his adversgedibility finding.

C. Remand for Further Proceedings

“A district court may reversthe decision of the Commission&rSocial Security, with of
without remanding the cause forehearing, but the propeourse, except in rare circumstancs
is to remand to the agency for additional investigation or explanat@oniinguez v. Colvir808

F.3d 406, 407 (9th Cir. 2015) (internal quotes and citations omitted). “Unless the district cq
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concludes that further administrative procegdiwould serve no useful purpose, it may not
remand with a direction to provide benefitsd.

Here, the record indicates that the ALJ file adequately consed evidence concerning
plaintiff’'s mental impairments. Accordingly,m&and for further proceedings is appropriate to
allow the ALJ to consider such eeidce and make appropriate findings.

V.  CONCLUSION

Accordingly, it is hereby ORDERED that:

1. Plaintiff's motion for ssmmary judgment is granted,;

2. The Commissioner’s cross-matitor summary judgment is denied;

3. The matter is remanded for further m@dings consistentitl this order; and

4. The Clerk is directed to &m judgment in plaintiff's favor.

DATED: March 28, 2017.
%M@/ 7 ,W
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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