Federal Deposit Ing

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

D

urance Corporation v. First Priority Financial, Inc. Doc

MORTGAGE RECOVERY LAW GROUPLLP

PAUL A. LEVIN (State Bar No. 229077)

LAUREN M. GIBBS (State Bar No. 251569)

700 North Brand Boulevard, Suite 830

Glendale, California 91203

TELEPHONE: (818) 630-790® FACSIMILE: (818) 630-7920

e-mail: paul.levin@mortgagerecoveries.com
lauren.gibbs@mortgagerecoveries.com

Attorneysfor Plaintiff Federal Deposit | nsurance
Corporation as Receiver for AmTrust Bank

UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA
SACRAMENTO DIVISION

FEDERAL DEPOSIT INSURANCE Case No. 2:15-cv-02507 JAM/KJIN
CORPORATION as Receiver for
AMTRUST BANK STIPULATED PROTECTIVE ORDER

Plaintiff,

VS.

FIRST PRIORITY FINANCIAL, INC., a
California corporation,

Defendant.

Stipulated Protective Orde
Case No. 2:15-cv-02507 JAM/KJN

Dockets.Justia.q

25

om


https://dockets.justia.com/docket/california/caedce/2:2015cv02507/288530/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2015cv02507/288530/25/
https://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

STIPULATED PROTECTIVE ORDER

This Stipulated Protective Order (“Proteeti@rder”) is submitted by the Plaintiff,
FEDERAL DEPOSIT INSURANCE CORPORAON as Receiver for AMTRUST BANK
(“FDIC-R” or “Plaintiff”), and Defendant RST PRIORITY FINANCIAL, INC. a California
Corporation (“First Priority” or “Defadant”) (collectively, the “Parties”).

RECITALS

WHEREAS on December 4, 2009, the Office ofiftfSupervision closed AmTrust Bank

(“AmTrust” or the “Bank”) and appointed the FDIC as Receiver pursuant to 12 U,
88 1464(d)(2)(A) and 1821(c)(5);

WHEREAS, on December 2, 2015, the FDIC-R fifadaction in the United States Distrig
Court for the Eastern District of Californi@ivil Action No. 2:15ev-02507-JAM-KJN (the
“Action”), against Defendant seeking damages (the “FDIC-R Claims”); and

WHEREAS, this case necessarily involeesfidential bank information and personally
identifiable information of borrowers that arenfidential and generally ptected from disclosure
under FDIC rules and regulati¢gh? C.F.R. 88 308 and 309), timformation privacy provisions
of the Graham-Leach-Bliley Act (15 U.S.C. §686tlseq.) and/or the lawsf the State of
California or other federal or state laws anainicipation of producingr otherwise revealing
other such documents, jointly submit this Protectdrder, which shall govern the production an
treatment of confidential materialg(defined herein) in this Action.

Accordingly, pursuant to Rule 26(c), FeddRalles of Civil Procedure, it is hereby:

STIPULATED that this Protective Orderalhgovern the produmn and handling of

information exchanged by both the Parties anthby parties in these proceedings as follows:

S.C.

—

d

1. Purpose. This Protective Order is entered for the purpose of the Paties

exchanging confidential documents and inforowatin connection with this litigation. This
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Protective Order also shall apply to and gowbm production of confideial documents by third
parties in connection with thétigation. The Protective Order is necessary because s

documents produced hereunder contain informagtiatected from disclosure by law, includin

private and protected financiadformation about consumersu¢h as protected by the Gramm-

Leach-Bliley Act (Pub L 106-102and its implementing regulats) (“Non-Party Borrower
Information”), confidential regulatory informatn, proprietary work product, or commerciall
sensitive information, disclosure of which couldutt in violation of law,or harm to individual
consumers, third parties, or tRarties. A Court approved protieet order is appropriate pursuar
to Local Rule 141.1 because the Parties seek an pudeuant to Federal Rule of Civil Procedu
502(d) éee Paragraph 13) and so that they may comptir any federal or state law or other leg
authority that only permits disclosure of NBasty Borrower Information pursuant to a cou
order or subpoenade Paragraph 14).

2. Definition of Confidential Material. For purposes of this Protective Orde
“Confidential Material” shall rean certain documents, records, and information compose
stored in written, electronic, gital, or any other medium, praled by any Party or third party
pursuant to this Protective Order, and to amfprmation identifying any names, addressd
account information, personal information (such agat@ecurity numberlate of birth, and any
other personal identification information) recaggd by law as, or required to be maintained
confidential, incluéhg, without limitation, the following:

@) Regulatory:  Confidential Material related in any way to the
regulation or supervision dhe Bank, in whatever form, whether preliminary or
final, including reports of examinati or inspection, regatory correspondence,
reports, orders, memoranda, or agreements by, from or with the FDIC in its
corporate capacity, or any other fedeoal state regulatoryauthority, and any
documents containing confidential infoation obtained from any documents and
records related to the supervision or ragjoh of the Bank. TénParties understand
and agree that the releasesath regulatory information may require approval from

independent government agencies, anat tho regulatory documents, however
obtained, will be disclosed to third padirot covered by thiBrotective Order.

2

Stipulated Protective Orde
Case No. 2:15-cv-02507 JAM/KJN

pome

0

L

e

=~

d or

)S,

Aas,




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(b)  Statutory: Confidential Material includes documents that are
confidential pursuant to tHereedom of Information Act U.S.C. 8552, 12 C.F.R.
Part 309, the laws of ¢hState of California, or anylar applicable federal or state
laws.

(©) Bank and Bank Customers. Confidential Material related to the
Bank, its customers, any trading camny involved in placing orders for
commodities futures or options, or anyet entity, including Automated Clearing
House items or transactions, chamgeis, merchant processing, bank account
information, signature cards, bank statetsgigeneral ledger entries, deposit or
reserve information, commodityading statements, loaasd lending transactions,
loan applications, financial statemerasd credit reports, business and personal
state and federal income tax forms, correspondence, and related loan
documentation relating to any extension @kdit or loanto any borrower.
Examples of “Confidential Material,” without limitation, include documents
containing a customer’s account roen, credit card number, personal
identification number, account balancefommation relating to a deposit account,
loan, or borrower relationship and loanphgation materials, and documents or
information that contain the customer’s namedress, social security number, date
of birth or other similar identifying information.

(d) Receivership. Confidential Material related to the receivership of
the Bank, including any information on lossestimates of such loss on the Bank’s
assets not publicly available. Notwitastling the provisions of paragraph 6(a) -
(), no such Confidential Material shall loésclosed to any person or entity known
to have any current or prospective interesgtuch assets, whether or not that person
or entity would otherwis be allowed access to docemts and information under
the terms of this Protective OrderThis subparagraph (d), however, does not
prevent such documents from being sldawith experts or others listed in
paragraphs 6(a) - (i).

(e)  Third Parties. Confidential Material produced by independent
contractors, outside accountants or audjt@r other entities or individuals who
performed work for the Bank.
Notwithstanding the foregoing paragraphs (a) - iie)Party is estopped or any way prevented
from later challenging the confideality designation of any document.

3. Confidential Designation and Treatment of Confidential Material. Documents
provided by any Party or third gg pursuant to this Protectiv@rder that are deemed and

denominated by any Party or producing third pagyConfidential” pursudrto this Protective

Order shall be deemed to be Confidential Matetinless and until that designation is challenge

3
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pursuant to paragraph 4, belo@onfidential Material may be dignated as such by affixing to

&N

the material the legend “Confidential.” The failtoedesignate any documents with such legen
shall not constitute a waiver by any Party or prodgcehird party of the right to assert that such
documents contain protected Confidential Materialthe event that any Party or third party
produces Confidential Material thiout designating it as suchetproducing Party or third party
may notify the receiving Parties that the docutaem information should have been designated
Confidential Material, and the Parties will treat the documents as Confidential Material undef
Protective Order. A receiving party may afswify a producing party of a failure to mark

Confidential Material, which shall result in the documentation being treated as such unless

this

challenged. Confidential Material shall only meamd shall be limited to the documents producgd

in this Action marked with a Bates Stamp numberthe event a Party tdins a duplicate copy of
a document produced in discovery in this litigatfrom a publicly available source, the Party
acquiring the document shall not be required to dgmth the terms of this Order regarding the
use of the duplicate document, and the use of duphcate document shailbt be subject to the
provisions of the Order.

4, Challenge of Confidentiality Designation. A Party shall not be obligated t

O

challenge the propriety of a dgsation of confidentiality at thitme made, and a failure to do so

shall not preclude a subsequenalidnge thereto. In the event that any Party disagrees at
stage of these proceedings with the confiddibti designation by th@roducing Party or third

party, the Parties shall first try ttispose of such dispute in good faith on an informal basis

any

after fifteen (15) days the dispute cannot soheed, the Party objecting to the designation may,

at any time thereafter, seek appropriate relief from the Court in which this Action is pending|.

challenged designation shall be maintained aradl sémain in full force and effect pending the

Court’s determination on ¢hchallenged designation.
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5. Non-disclosure of Confidential Material. All Confidential Material provided
pursuant to this Protective Ordsrprovided solely and exclusiyefor purposes olitigating this
Action. Absent further written agreement betweka Parties or furthecourt order, all such
materials shall be maintained confidential purdu this ProtectiveOrder and shall not bg
disclosed, discussed, or in any way divulgedaty person for any other purpose, except
permitted under this Protective Order.

6. Exceptionsto Non-disclosure. The Parties agree that the Confidential Material
shall be used only to investigate, analyzegdite, and resolve this ion. The Parties may
disclose Confidential Material received pursuant to this Protective Order to the following per
or entities, provided that eaplerson or entity, required to do, complies with paragraph 7
below:

(@) counsel signing this Protecti@der (together with any employees
of counsel) engaged by anyrBeo assist or particgte in the evaluation and
resolution of the FDIC-R Claims;

(b) vendors, consulting expertsstiéying experts and consultants
engaged by any Party to agor participate in thevestigation, analysis and
defense of the FDIC-R Claims;

(c) any potential insurer and poteaitinsurer's counsel. A potential

insurer may disclose Confidential Material to any of the insurer's reinsurers,

regulators, auditors, or other entitiesstbom the insurer may be required to

respond or report to in thedinary course of businessgarding the subject matter

of the FDIC-R Claims, each of which are exempt from the requirements of

paragraph 7 but only so long as such pesor entities are already subject to

confidentiality obligations that are substalty similar to those set forth in this

Order;

(d) the individual Defendant in this Action;

(e) other Bank officers, directorsmployees, independent contractors,
or outside accountants or auditarko performed work for the Bank;

() FDIC (in any of its capacitieg)ersonnel, including, but not limited
to, its Chairman, Board of Dectors, attorneys, investigas, senior excutives, and
others) conducting, assisting, monitoring, reviewing, or making determinations
with regard or related to tHeDIC-R Claims, or the Action;

5
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(9) any witness or third partynotacted by counsel for a party to
investigate this case, whether such witreshird party will or will not testify at
trial or in deposition, in this Action, pvided, however, that no disclosure of
Confidential Material to such persons k@ made unless and until the witness or
third party has executed the agreement to maintain confidentiality;

(h) Court officials involved in tis Action includng court reporters,
certified translators or intpreters, and other Court personnel as are necessarily
incident to the conduct of skovery, the preparation forelrial or the trial itself;
and

0] officers, employees, representasyand agents of the Party that
produced the ConfidentidMaterial may see any and all Confidential Material
produced by that Party.

In no event shall any Confidential Material disclosed to any party, by consent or by
identification in the foregoing liswithout such person first timg executed the appropriate
acknowledgments and agreements required heMutwithstanding this paragraph 6, Material
that is Confidential pursuant paragraph 2(d) shall not be dsged to any person or entity
known by Defendant to have any irgst in Bank assets, wheth@rnot that person or entity
would otherwise be allowed access to documentsinformation under the terms of this
Protective Order, without seekj and obtaining the permissiohthe Court in this Action.

7. Protective Order Certificate. Confidential Materiamay only be disclosed to
persons or entities identified in subparagraphg 6(i). Persons or entities identified in
subparagraphs 6(c) (with counsaining for any potential insurand counsel's own law firm),
6(b), (d), (e), and (g) must sign a written Agmeent to Maintain Confidentiality, in the form
attached as Attachment A. The Parties shall ledlegf their respective Agreements to Maintain
Confidentiality containing original signatures.

8. Demands by Others for Confidential Materials. If any other person or entity

demands, by subpoena or othatigial process, or by operatioflaw production of documents

produced and marked as Confidehpiarsuant to this Protective @er, the Party receiving such

6
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demand shall promptly notify the producing Partytord party of such demand. At its option, the
producing Party or third party malect to challenge the denthand assert any applicable
protections. The objecting Partytbird party shall notify the ber Parties hereto and issuing
court or tribunal of its challenges required by law, the subpoenaptirer judicial process. The
burden of proving that Confidential Material is detitto protection from disclosure shall be with
the Party or third party making tlsaim. When such a challenge is made, the Party who recejved
the demand shall not produagyaConfidential Material in # absence of consent by the
producing Party or third party @n order by the issuing cowrt tribunal compelling production.
9. No Waiver of Objectionsto Use; Filing Under Seal. The Parties hereto shall not
contend or assert that a Pastyproduction of Confideral Material pursuant to this Protective
Order in any way acts as a waiver of any itgge, work product doctrine, or discovery or
evidentiary objections by the producing Party, treotvise entitles the receng Party to obtain or
use Confidential Material in a maer contrary to this Protectiv@der. In the event any party,
who has designated a document (the “Designatinty’Pas Confidential Mateal pursuant to this
Order, wishes to file under seake Confidential Material, the Deggiating Party shall first consult
with the Non-Designating Party to determine vileetagreement may be reached on an informal
basis. After consulting with é@Non-Designating Party, the Desitjng Party shall file a motion
with the Court demonstrating good cause forsialing with a requesiiat the Confidential
Material be filed under seal pursuant to Coukeswand remain under seal until such time as the
Court orders otherwise. Tl@ourt will then determine whethéhe document should be filed
under seal and enter an appropriaider. In the event a Non-Bighating Party wants to include
in a court filing Confidential Material, whichill not be the subjeatf a motion by the Non-
Designating Party seeking th@@t’'s permission to file thdocument under seal, the Non-

Designating Party must give the $dgnating Party at least threeydaadvance notice to allow the

7

Stipulated Protective Orde
Case No. 2:15-cv-02507 JAM/KJN




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Designating Party to file its awmotion seeking a Court deterration of whether the document
should be filed under seal. TN@®n-Designating Party must notefthe Confidential Material
with the Court until the Gurt has ruled upon the Designating Partyiotion to file under seal. In
the event the Designating Party fails to file a motion to seal within tlageafter notification by
the Non-Designating Party of its intent to fll®nfidential Materialthe Non-Designating Party
shall not then be required to file the Confidentifiaterial under seal. Any Confidential Material
filed under seal shall remaimder seal until such time a®t@ourt orders otherwise.

10.  Reservation of Rights. Nothing in this Protectiv®rder confers upon the Parties
any further right or access to documents @rrimation not provided by the other Parties,
including but not limited to any documents a Party or third party widshan the basis of any
applicable privilege or immunity, regardlessadfether such withheld document(s) may otherwi
qgualify as Confidential Material firoduced rather than withheld. With respect to Confidential
Material produced, each Party reserves its rightker this Protective Order, and otherwise unds
law. Any documents withheld on this basis oy ather basis must beadtified on a privilege log
to be provided by the Party tiiird party asserting the privilegor other protection within two
weeks of the date the documeitfvould have been produckdd it not been privileged or
otherwise protected from disclosure.

11. Return of Documents. Within ninety (90) days #&r final adjudication of this
Action, including any resolution through settlemantless otherwise agreed to in writing by
Counsel for all Parties, the Parties shall either (a) assembletandak Confidential Materials,
including all copies thereof, the producing Party or third party; (b) certify in writing that all
such information has been destroyed. Theguerand entities identified in subparagraphs 6(a)
(c) and (g) may retain copies of any Confii@rMaterial produced to them as reasonably

necessary to comply with future requests foraw by reinsurers, auditors, regulators, or as
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necessary to exercise or enforce any subrogation rights, or as necessary to meet other busihess

requirements. When such retention is no lomgeded, such persons and entities shall return t
the producing party the retained documents etrdg those documents in accordance with their|
standard document or data destruction procedures, subject to any applicable litigation hold
other document or information hold imposeddny governmental body or court order. Any
person or entity retaining such Confidential Material shall maintain its confidentiality in
accordance with this Protective Order until such documents are returned or destroyed. The
Parties’ counsel are also permitted to retaine®pf Confidential Mateal provided to them in
the course of their representation of the Partigss paragraph does napply to any documents
or information ordered produced by a court withigt limitations set forth in this Protective
Order, or to work product generated by coundéie Parties further agree that all documents
generated by them that summarize or othermskeide Confidential Material are governed by
all other sections and subsections of this Orderthe extent any Party retains any Confidentig
Material pursuant to a separate written agreement, the terms of this Protective Order will
continue to govern.

12. Remedies. To enforce rights under this Praige Order or in the event of an
alleged violation of this Protdee Order, the Parties and/amaproducing third party shall first
seek to resolve the alleged violation through grband reasonable discussion. In the event su
efforts fail to promptly resolve the alleged \dtibn, the Parties and/any producing third party
reserve the right to seek relief from the Gonrthe action for, intealia, money damages,
injunctive relief, or any otheelief as appropriate.

13.  No Waiver of Privileges. Pursuant to Federal Rule of Evidence 502(d), the
production of information that isubject to the attorney-client piigge, work product doctrine, or

other claimed privileges, doctrines, exemptionggstrictions that the pducing party might cite
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in good faith as a basis for withholding such mfation from production to any other party shal
not be deemed, and shall not constitute, in themgrother federal or stapgoceeding, a waiver of
any otherwise applicable privde or protection. The Parties shall not have to meet the
requirements of Fed. R. Evid. 502(b)(1)-(3). Witlspect to the FDIC, iany of its capacities,
these privileges include, but are not limited toy arivilege that the Bank may have had or any
federal or state regulatory agency may hold. Fasgies’ production of @nhfidential Material is
not intended to, and shall not, waiwediminish in any way the confidentiality of such material
its continued protection underetlattorney-client privilegeyork product doctrine, or any
applicable privilege as to any other third party.

Furthermore, in the event that a Party arctiparty produces attoey-client privileged or
otherwise privileged documents information, or other documents protected by law from
disclosure even under a Protecteder, and if the Party or thiparty subsequently notifies the
receiving Party that the privileg documents or information shduiot have been produced, the
receiving Party shall immediately return the oragand all copies of the inadvertently produce
privileged documents and information. Nothing in this Protective Gttt prevent the FDIC
from using any Confidential Materighat it produces to the Deferrdan any of its capacities for

any lawful purposes.

14. Disclosure of Non-Party Borrower Information. To the extent any federal of

state law or other legal authority governinge tldisclosure or use of Non-Party Borrow
Information (“Non-Party Borrower Information Law”) permits disclosure of such informat
pursuant to an order of a couthis Protective Order shallonstitute compliance with such
requirement. To the extent any Non-Party Baer Information Law requires a producing par,
to obtain a court-ordered subpoesragive notice to or obtainonsent, in any form or mannel

from any person or entity before disclosure of any Non-Party Borrower Information, the

10

Stipulated Protective Orde
Case No. 2:15-cv-02507 JAM/KJN

DI

P
ion
I

Ly

Cour




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

finds that, in view of the protections provided fihe information disclosed in this Protectiy
Order, the volume of documents to be produaed the ongoing oversight tie Court, there is
good cause to excuse such requirement, andPiagective Order shaltonstitute an expresg
direction that the producing party is exemptemhfrobtaining a court-ordered subpoena or hav
to notify and/or obtain consent from any persorentity prior to the disclosure of Non-Part
Borrower Information in the Action. To the ertahat any Non-Party Borrower Information La
requires that any person or entity be nadtifiprior to disclosureof Non-Party Borrower
Information except where such notice is prohibibgdcourt order, the Court directs that, in vie
of the protections provided for the informatiorsaosed in this ProtecvOrder, the volume off
documents to be produced and the ongoing oversighe Court, producingarties are explicitly
prohibited from providing such no&an the Action; proxed, however, that itk Protective Order
shall not prohibit any producing party from coriag any person or entity for any other purpog
Any producing party may seek additial orders from this Courtdh such party believes may b
necessary to comply with any Non-Party Borrower Information Law.

15. Binding Effect; Assignment. The Protective Order shall be binding upon and in

to the benefit of the Parties hereto, their affiliates, their representatives, and the Parties’ reqg

successors or assigns. No Rartay assign any right or delegatey duty under this Protective

Order other than to an affiliate withailie other Party’s prior written consent.

16. Notice. All notices required to be giveunder the Protective Order shall be
writing and delivered to the addsees set forth below. Noticeafitbe sent by overnight delivery
or registered or certified mail, return recerpjuested, and shall bersidered delivered ang
effective three days after mailing.

If to FDIC-R: Lauren M. Gibbs
MORTGAGERECOVERYLAW GROUPLLP

700 North Brand Boulevard, Suite 830
Glendale, California 91203
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(818) 630-7900
lauren.gibbs@mortgagerecoveries.com
Counsel for Plaintiff FDIC as Receiver for AmTrust Bank

If to Defendant : Randy Sullivan
PATTON& SULLIVAN LLP
6600 Koll Center Parkway, Suite 250
PleasantorCA 94566
(925)600-1800
randy@pattonsullivan.com
Counsdl for Defendant First Priority Financial, Inc.

ITISSO STIPULATED, THROUGH COUNSEL OF RECORD.

DATED: December 7, 2016 MORTGAGRECOVERY LAW GROUP LLP

By: /s/ Lauren M. Gibbs

Paul A. Levin

Lauren M. Gibbs
Attorneys for Plaintiff Federal Deposit Insurance
Corporation as Receiver for AmTrust Bank

DATED: December 7, 2016 PATTON & SULLIVAN LLP

By: /s/ Randy Sullivan (as authorized on 11/29/16)
RandySullivan
Attorneys for Defendant First Priority Financial, Inc.

IT ISSO ORDERED

Dated: 12/7/2016 /s/ John A. Mendez
JohrA. Mendez
UNITEDSTATESDISTRICT COURTJUDGE
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ATTACHMENT A

AGREEMENT TO MAINTAIN CONFIDENTIALITY

| hereby acknowledge that | have been provided

Protective Order, (the “Protective Order”), a cagywhich is annexed Ineto. | understand tha
any Confidential Material withithe meaning of the Protective Orddnown to me is confidential
shall be used by me only as provided in the datote Order, and shall not be disclosed by |
unless expressly permitted under the Protective 1Ordeagree to abide by the terms of tf
Protective Order. | will return any such ConfitlehMaterial provided to me and will not retai
any copies of Confidential Matati including any notes or othdocuments generated that inclug

any content from the Confidenitislaterial, pursuant to theras of the Protective Order.

and have read a copy of the Stij

pulate

ne

e

=)

e

Name: Dete:
(signature)
Name: Telephone:
(printed) (Business)
Company:
Home)
Cell)
Address:
City:
State/ZipCode:
13
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