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7
8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JAMES SCOTT WHITEHOUSE, No. 2:15-cv-2556-EFB
12 Plaintiff,
13 V. ORDER
14 | NANCY A. BERRYHILL, Acting
15 Commissioner of Social Security
16 Defendant.
17
18 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
19 | (“*Commissioner”) denying his application for arjpel of disability andisability Insurance
20 | Benefits (“DIB”) under Title 1l of the Social Sedty Act. The parties have filed cross-motions
21 | for summary judgment. For the reasonsuksed below, plaintiff's motion for summary
22 | judgment is granted, the Commissioner’s motiotesied, and the matter is remanded for further
23 | proceedings.
24 | 1. BACKGROUND
25 Plaintiff filed an application for a period dfsability and DIB, alleging that he had been
26 | disabled since December 29, 2011. AdminiasteaRecord (“AR”) 164-170. Plaintiff's
27 | application was denied initig and upon reconsiderationd. at 113-118, 120-125. On March
28 | 24, 2014, a hearing was held before admirtisgdaw judge (“ALJ”) Kyle E. Andeerld. at 36-
1
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71. Plaintiff was represented by counsel atbaring, at which henal a vocational expert

testified. Id.

On April 25, 2014, the ALJ issued a decision firglthat plaintiff was not disabled unde

sections 216(i) and 223(d) of the Actd. at 18-31. The ALJ made the following specific

findings:

1. The claimant meets the insured status requirements of the Seciaity Act through
December 31, 2016.

2. The claimant has not engaged in subshgainful activity snce December 29, 2011, th
alleged onset date (20 CFR 404.1%87%eq).

! Disability Insurance Benefitre paid to disabled persons who have contributed to

Social Security program, 42 U.S.C. 88 #2keq Supplemental Security Income (“SSI”) is paid

to disabled persons with low income. 42 U.S.C. 88 E2&2q Under both provisions,
disability is defined, in part, as an “inability to engage in suiystantial gainful activity” due to
“a medically determinable physical or menitapairment.” 42 U.S.C. 88 423(d)(1)(a) &
1382c(a)(3)(A). A five-step sequential evalion governs eligibility for benefitsSee20 C.F.R.
88 423(d)(1)(a), 416.920 & 416.971-Bowen v. Yuckerd82 U.S. 137, 140-42 (1987). The
following summarizes the sequential evaluation:

Step one: Is the claimamg@aging in substantial gainful
activity? If so, the claimant #und not disabled. If not, proceed
to step two.

Step two: Does the claimant have a “severe” impairment?
If so, proceed to step three.nibt, then a finding of not disabled is
appropriate.

Step three: Does the claimaimpairment or combination
of impairments meet or equal ampairment listed in 20 C.F.R., Pt.
404, Subpt. P, App.1? If so, the claimant is automatically
determined disabled. If not, proceed to step four.

Step four: Is the claimant capable of performing his past
work? If so, the claimant is ndtsabled. If not, proceed to step
five.

Step five: Does the claimant have the residual functional
capacity to perform any other w&kif so, the claimant is not
disabled. If not, the claimant is disabled.

Lester v. Chater81 F.3d 821, 828 n.5 (9th Cir. 1995).

The claimant bears the burden of proof ie tinst four steps ahe sequential evaluation
process.Yuckerf 482 U.S. at 146 n.5. The Commissiobears the burdeihthe sequential
evaluation process proceeds to step fike.
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3. The claimant has the following medicallyvsee impairments: status post cervical and
lumbar trauma; obesity; and depression/api@pairments secondary to pain (20 CFF
404.1520(c)).

4. The claimant does not have an impairment or combination of impairments that mee
medically equals the severity one of the listed impairments in 20 CFR Part 404, Sul
P, Appendix 1 (20 CFR 404.1520(d), 404.1525 and 404.1526).

5. After careful consideration dhe entire record, the undersiginfends that he claimant ha
the residual functional capacity perform light work as defined in 20 CFR 404.1567(k
except with opportunity to alternate betwesetting and standing dung the workday at

Lo d

ts or
ppart

S
)

will provided they [sic] are not off task for more than ten percent of the workday; limited

to simple, routine tasks in a low stress werlk/ironment, i.e., only occasional decision
making or judgment required and omlgcasional changes in the work setting.

6. The claimant is unable to performyapast relevant work (20 CFR 404.1565).

7. The claimant was born [in] 1975 and wasy&@ars old, which is defined as a younger
individual age 18-49, on the allegedalility onset d& (20 CFR 404.1563).

8. The claimant has at least a high school etioicand is able to communicate in English
(20 CFR 404.1564).

9. Transferability of job skills is not material tbe determination of disability because us
the Medical-Vocational Rules as a framewaufgorts a finding that the claimant is “ng
disabled,” whether or not the claimant hasgferable job skills (See SSR 82-41 and 2
CFR Part 404, Subpart P, Appendix 2).

10. Considering the claimant’s age, educatwork experience, and residual functional

capacity, there are jobs that exist in sigiafit number in the national economy that the

claimant can perform (20 CFR 404.1569 and 404.1569(a)).

11.The claimant has not been under a disabilitydefsed in the Social Security Act, from
December 29, 2011, through the dat¢hag decision (20 CFR 404.1520(Q)).

Id. at 20-31.

Plaintiff's request for Appeals Councilview was denied on October 19, 2015, leaving

the ALJ’s decision as the findecision of the Commissioneld. at 1-4.

Il. LEGAL STANDARDS

The Commissioner’s decision theatlaimant is not disabledibe upheld if the findings
of fact are supported by substahevidence in the record attie proper legal standards were

applied. Schneider v. Comm’r of the Soc. Sec. Adnaia3 F.3d 968, 973 (9th Cir. 2000);

ng

—

0

174




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Morgan v. Comm’r of the Soc. Sec. Admir69 F.3d 595, 599 (9th Cir. 1999gnckett v. Apfel
180 F.3d 1094, 1097 (9th Cir. 1999).

The findings of the Commissioner as to &agst, if supported by substantial evidence, 4

conclusive.See Miller v. Heckler770 F.2d 845, 847 (9th Cir. 1985). Substantial evidence i$

more than a mere scintilla, bless than a preponderanceaelee v. Chate®4 F.3d 520, 521 (9t
Cir. 1996). “It means such evidence as aoeable mind might accept as adequate to suppc
conclusion.” Richardson v. Perale€02 U.S. 389, 401 (1971) (quoti@gpnsol. Edison Co. v.
N.L.R.B, 305 U.S. 197, 229 (1938)).

“The ALJ is responsible for determinigedibility, resolvingconflicts in medical
testimony, and resolving ambiguitiesEdlund v. Massanar253 F.3d 1152, 1156 (9th Cir.
2001) (citations omitted). “Where the evidence is susceptible to more than one rational
interpretation, one of whichupports the ALJ’s decision, the AlsJtonclusion must be upheld.’
Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002).

1. ANALYSIS

Plaintiff argues that the ALJ erred in diycrediting his subjecteszcomplaints absent

clear and convincing reasons and (2) failing to mleaufficient reasons feejecting his treating

physician’s opinion. ECF No. 10 at 3-15.

A. The ALJ Erred in Rejecting Plaintiff's Testimony

In evaluating whether subj@gc@ complaints are credibléhe ALJ should first consider
objective medical evidence and then consider other facBumsnell v. Sullivan947 F.2d 341,
344 (9th Cir. 1991) (en banc). If there is ohjeximedical evidence of an impairment, the AL.
then may consider the nature of the symptatiegyed, including aggraviag factors, medication
treatment and funainal restrictions.See idat 345-47. The ALJ also may consider: (1) the
applicant’s reputation for truthfulness, priocamsistent statements other inconsistent
testimony, (2) unexplained or inadequately explhifadiure to seek treatment or to follow a
prescribed course of treatment, gBYithe applicant’s daily activitiesSmolen v. ChateB0 F.3d
1273, 1284 (9th Cir. 1996). Work records, phigicand third party testimony about nature,

severity and effect of symptoms, and inconsisies between testimony and conduct also may
4
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relevant. Light v. Soc. Sec. Admjri19 F.3d 789, 792 (9th Cir. 1997). A failure to seek
treatment for an allegedly debilitating medipabblem may be a validonsideration by the ALJ

in determining whether the alleged associated iganot a significant norxertional impairment.

See Flaten v. Secretary of HH8! F.3d 1453, 1464 (9th Cir. 1995). The ALJ may rely, in part,

on his or her own observatiorsge Quang Van Han v. Bowd82 F.2d 1453, 1458 (9th Cir.
1989), which cannot substitute for medical diagnosiarcia v. Sullivan 900 F.2d 172, 177 n. §
(9th Cir. 1990). “Without affirmative evidenahowing that the claimant is malingering, the
Commissioner’s reasons for rejieg the claimant’s testimony mstibe clear and convincing.”
Morgan v. Comm’r of Soc. Sec. Admit69 F.3d 595, 599 (9th Cir. 1999).

At his administrative hearingjaintiff testified that he wai a car accident in Decembe
2011, which left him disabled. AR 41-43. He stdteat he experiencéeadaches and pain in
his neck, shoulder, back, legs, and foot, tnrad he has difficulty with concentrationd. at 44,
46-51. His neck pain flares up three to fourasna week, which “kind of” coincides with his
headachesld. at 47-48. He testified that he has lef} pain that aches imis calf and right leg
pain that continues down to his fodd. at 49-50. In addition tbeing prescribed pain
medication and muscle relaxers, plaintiff's paas been treated with “many injections,” which
he claims only provided relid¢br two or three weeksld. at 51-52.

He testified that he could nstt still and needs to altermalbetween sitting and standing
avoid back painld. at 53. The longest he can sibat time is about 45 minutes to an hour,

although if he sat for that long faumber of times a day” he walifnot do well” the next day.

Id. He also stated that due to back pain he s\eeetie down at least “a few times a day,” and that

he would be bedridden aidst a couple times a weeld. at 54, 58. He testified that it usually
takes him a long time to get ready in the mornarg] that he has diffidty shaving and buttonin
his shirts.1d. 56. However, he reported that uponiggtteady he usually will go to the marke
Starbucks, or “do a little cardio” exase if he is feeling up to itld.

In a function report, plaintiff claimed thhts impairments caused difficulties with
sleeping and memory and prevented him frokmigi, participating as search and rescue

volunteer, reading for more th&0 minutes, lifting weights, andvgaging in social activitiesld.
5
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at 221. He is able to cook chicken, vegetahla$ some type of starch, but he has to “have
everything ready and in the process for cooking."at 222. Plaintiff rported that he could
perform some light cleaningut that bending, sbping, reaching, scrubbing, and vacuuming
were difficult due to back paind. He indicated that he is alie drive a car, but that it makes
him anxious and “on edgeld. at 223. He also stated thatibeble to go shopping once a we
for about an hourld.

The ALJ provided several reasons for his fingdihat plaintiff washot fully credible.
First, the ALJ found that plaintiff “described agties of daily living, whch are not as limited ag
one would expect consideritige complaints of disablingymptoms.” AR 28. The ALJ
observed that plaintiff was able prepare meals, perfornglit cleaning, drive a car, shop for
groceries, watch television, and participate i Masons and Sheriff's search and resdde.

An ALJ may consider activities of daily Ing in assessing a ptdiff's credibility. Burch
v. Barnhart 400 F.3d 676, 681 (9th Cir. 2005). “[l]fcdaimant engages in numerous daily
activities involving skills that could be transfed to the workplace, $hALJ may discredit the
claimant’s allegations upon making a speciindings related to those activitiesld. However,
the Ninth Circuit has “repeatedly warned that Abisst be especially caaotis in concluding tha
daily activities are inconsistent with testiny about pain, because impairments that would
unquestionably preclude work and all the presswf a workplace environment will often be

consistent with doing more than ragy resting in bed all day.Garrison v. Colvin 759 F.3d 995

1016 (9th Cir. 2014)Drn v. Astrue495 F.3d 625, 639 (9th Cir. 2007) s court has repeatedly

asserted that the mere fact that a plaintiffdasied on daily activities. . does not in any way
detract from her credibility as to her overdibability.”). Moreover, the Commissioner’s
regulations provide that “activés like taking care of yourselousehold tasks, hobbies, thera
school attendance, club activities,social programs” are gendlyanot considered substantial
gainful activity. 20 C.F.R. 8§ 404.1572(c).

Almost all of the activities identified by the ALJ merely show that plaintiff has the ah
to care for himself, and does not demonstrate dityatio work on a sustained basis. Moreove

the evidence indicates that plaintiff had difficulty completing many of the activities identifie
6
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the ALJ. Plaintiff stated he could perform “sefight cleaning,” but h&urther explained that
bending, stooping, reaching, scrubbing, and vacuumarg very difficult due to back paind.
at 222. He also indicated that dwehis injury, it t&es significantly more time to complete hou
chores. Id. at 222. Although he testified that hesaable to shop for groceries, plaintiff
explained to the ALJ that shopping sipould exacerbate his back pald. at 54-55. Plaintiff
also reported being able to dgia car, but noted that driving causes severe anxiety and that
stays close to homdd. at 223.

The only activity identified by the ALJ & could conceivably be construed as
inconsistent with plaintiff's complaints of déikating symptoms is his status as a search and
rescue volunteer. However, the record dustsestablish whethend how often plaintiff

participated in this activity, anflso what specifically this aietity entailed. Moreover, in his

se

he

functional report plaintifstated that he can no longer part@tgas a search and rescue volunteer

due to his impairmentdd. at 221. Plaintiff's friend, Katrim Johnson, completed a third-party
statement in which she confirmed plaintiff's inatyilio hike, but also gorts that plaintiff's
participation with the “search and rescue unatsjdecreased substantiaiyhd that he rarely
engages in [this] activity.” AR 235.

Ms. Johnson'’s “rarely engages” statemerhich the ALJ cited in support of his
credibility determination, does not itself demontran ability to engage substantial activity.
Nor does it, in combination witbther evidence show such atyili Aside from Ms. Johnson’s
vague statement that plaintiffdirely engages” in this actiyitthere is no other evidence
establishing how long or often,alver, plaintiff participated as search and rescue volunteer.
More significantly, the record is ompletely silent as to what spéciactivities plaintiff actually

performed. Both plaintiff and Mgohnson stated that plaintiff has heten able to hike since tf

accident, which suggests plaintiffare participation, if any, assearch and rescue volunteer di

not involve significanphysical activities.ld. at 224, 258. Whatever rgidaintiff may have had
the facts are not developed. The ALJ merely asddnis conclusion that plaintiff's participatiof
with the search and rescue umds inconsistent with his “comphds of disabling symptoms.”

Id. at 28. No specific testimony of physicaligity is identified as undermining plaintiff's
7
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credibility. SeeBrown-Hunter v. Colvin806 F.3d 487, 493 (9th Cir. 2015) (“General findings
are insufficient; rather, the ALJ must identify athiestimony is not credible and what evidenc
undermines the claimant’s complaints¥glentine v. Comm’r Soc. Sec. Admbv¥4 F.3d 1028,
1035036 (9th Cir. 2007) (an “ALJ must specificattgntify what testimony isredible and what
undermines the claimant’'s complaintsHplohan v. Massanar246 F.3d 1195, 1208 (9th Cir.
2001) (same). The ALJ’s conclusory finding thktintiff's involvement with the search and
rescue unit was inconsistent withspecified complaints of diskng symptoms does not rise to
the clear and convincing standard.

The ALJ also found that plaintiff was natedible because medical treatment was
generally successful iroatrolling his symptoms. AR 28. €MLJ specifically noted that: a
January 8, 2013 epidural injectidecreased the frequency of pl#if's headaches; in Septemb
2012, plaintiff stated that his neck pain cangd to slowly improvan January 2012, plaintiff
reported that his cervical neck pain imprdyvand a physical therapy record documented
improvement in cervical range of motiord. at 28-29.

The ALJ correctly notes that plaintiff repadtan January 2013 than epidural injection
the prior month helped decredss headaches. AR 584. However, the same treatment notgq
indicated that plaintiff still had headaches onéato times a week, and that he continued to sé
pain management specialidd. It was further noted that phdiff's pain medications included
morphine sulfate, Norco, and Flexeridl.

The ALJ also correctly noted that inddember 2012 plaintiff reported that he was
“slowly improving” and that he “feelthat his neck pain is improving.fd. at 590. However, the

same record indicates that pl#ihcontinued to have headaches 2 to 3 times a week, for whi

was prescribed narcotic medtion and muscle relaxertd. at 590-91. While the February 201

physical therapy record documented improvemiéaiso noted that plaintiff's symptoms
persisted. AR 984. Moreover, medical recordsiithe following monthridicate that plaintiff
received pain management treatment for condmexk pain and that physical therapy had be
put on hold due to increased neck pduh. at 292.
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Other evidence in record that was not dssed by the ALJ strongtonflicts with the
finding that plaintiff's impairments were succesbfucontrolled with treatrant. Of particular
significance are treatment recofdsm plaintiff's pain managenm physician, Dr. Stoney, whic
consistently reflect a required@hg narcotic pain medication andwe blocks as plaintiff “failec
conservative management with piogs therapies, trigger poimjections, NSAID, muscle
relaxants, rest, activity restriotis and analgesic medicationSée, e.g AR 623, 628, 630, 632
634, 636, 638, 640. Thus, the record suggests thesAletision merely cherry-picked the mo
favorable language from a few documentshuaitt considering the records as a whole.
Accordingly, the few reference to improvemeritsféo provide a sufficient basis for rejecting
plaintiff's testimony. See Robbins v. Soc. Sec. Adn466 F.3d 880, 882 (9th Cir. 2006) (“[A]
reviewing court must consider the entire record asole and may not affn simply by isolating
a ‘specific guantum of supporting evidence.Hplohan v. Massanari2z46 F.3d 1138, 1207 (9tt
Cir. 2001) (ALJ may not rely on select medioatords while ignoring others that indicate
“continued, severe impairment.’§f. Ryan v. Comm’r Soc. Seb28 F.3d 1194, 1200-01 (9th
Cir. 2008) (references that impairment wasgroving” was not “sufficient to undermine the
repeated diagnosis of those conditions, loe pphysician’s] more detailed report.”).

Next, the ALJ found that plaintiff was notedible due to inconsistent statements
regarding the frequency of his headaches. 28R But the record does not support this. The 4
observed that on January 31, 2012, plaintiff staeetiad approximately two headaches a wee
and occasionally had intermittent nausea, but testifiat he had headaches three to four time
week. This does not show an inconsisterlaintiff reported having headaches approximate
two times a week in January, 2012, and he testifiéisdiearing that he bdneadaches “[a]t lea
a couple time” a week, $§Jometimes three®” AR 60. Labeling those statements as inconsistg
IS a mischaracterization.

i

2 Plaintiff did testify that he had neck féaups “probably three dour times a week,”
which “kind of coincide[]” with his headaches. AR 47. However, as noted, he specifically
testified to expegncing headaches 2 to 3 times a week.
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Even absent that mischaracterizatitw, ALJ’s reliance on this reason is dubious.
Plaintiff's administrative hearing was heldMuarch 2014, more than tweears after plaintiff
reported having approximately tvineadaches a week. Thus, angatgtion by plaintiff of the
frequency of his headaches two years later (i.¢heatime of the hearing) is not indicative of
what that frequency was in January 2012, and vicgaveConcluding that @intiff is not credible
based on such a minimal change in the frequehtieadaches over a two year period is not
supported by substantial evidence and does stfyjuhat ALJ’s rejetion of plaintiff's
testimony. Cf Nguyen v. Chated 00 F.3d 1462, 1465 (9th Cir. 1996) (“Where the purported
existence of an inconsistency is squarely conttadiby the record, it may not serve as the ba
for the rejection of an exaning physician’s conclusion).

The sole remaining reason for rejectingipliff's testimony is the conclusion that
plaintiff's “demeanor while testying at the hearing was geneyalinpersuasive.” AR 29. Whil
an ALJ is permitted to consider personal observations of the claimant in assessing credibi
“[tIhe ALJ’s observations of the claimant’s function may not fah@ sole basis for discrediting
person’s testimony.’Orn v. Astrue495 F.3d at 63%ee also Gallant v. Heckler53 F.2d 1450,
1455 (9th Cir. 1984) (“The fact that a claimaaies not exhibit physical manifestations of
prolonged pain at the hearing provides little, if any, support for the ALJ’s ultimate conclusi
the claimant is not disabled or that his allegss of constant paiare not credible.”).
Accordingly, this last reas cannot sustain the ALJ’s rej@n of plaintiff's testimony.

B. Remand for Further Proceedings

“A district court may reversthe decision of the CommissionarSocial Security, with of
without remanding the cause forehearing, but the propeourse, except in rare circumstancs
is to remand to the agency for additional investigation or explanat@oniinguez v. Colvir808
F.3d 406, 407 (9th Cir. 2015) (internal quotes and citations omitted). “Unless the district ¢
concludes that further administrative procegdiwould serve no useful purpose, it may not
remand with a direction to provide benefitsd.
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Here, the court finds that further consideratof plaintiff's credibility in light of the
medical records as a whole is necessary forhatation of whether plaintiff is disabled under
the Social Security Act. Accordingly,mand for further proceedings is approprfate.

V.  CONCLUSION

Accordingly, it is hereby ORDERED that:

1. Plaintiff's motion for ssmmary judgment is granted,;

2. The Commissioner’s cross-matitor summary judgment is denied;

3. The matter is remanded for further m@dings consistentitl this order; and

4. The Clerk is directed to &m judgment in plaintiff's favor.

UNITED STATES MAGISTRATE JUDGE

3 Because the matter must be remanded fthéu consideration of plaintiff's subjective
complains, the court declines to aglsl plaintiff’s additional argument.
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