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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

ANDRE POWE, No. 2:15-cv-02639 GEB GGH
Petitioner,

V. FINDINGS AND RECOMMENDATION

MARTIN BITER, Warden,

Respondent.

c. 19

Petitioner, a state prisoner peatling pro se and in forma pauperis, ECF No. 7, has filed a

petition for a writ of habeas qaus pursuant to 28 U.S.C. 834. A motion to dismiss has beer
filed by respondent basedter alia, on the AEDPA statute of limitations. For the reasons gi
below, the motion should beagrted and this case dismissed.
PROCEDURAL HISTORY

Petitioner was convicted of second degree murder and possession of a weapon on
September 4, 2012, after a jury trial in Sacram&utperior Court. ECF No. 1 at 1. Sentencin
enhancements for possession and personal discharge of a weapon were also found to be
the jury. 1d. On September 28, 2012, petitionas sentenced to an indeterminate state prisq
term of 43 years to life._ldPetitioner filed an appeal throudpis counsel in which the only

ground for relief raised was failute credit him with 974 days of presentence custody credit.
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Lodged document [“Lod. Doc] No.2.0n November 25, 2013 the California Court of Appea

issued its ruling granting the appeald directing an amended abstract of judgment be prepared to

reflect this modification of theentence. Lod. Doc. 2 at 3. No petition for review in the
California Supreme Court was filed, as petitioner had won his one and only issue at the fir
appellate level.

However, on October 29, 2014, nearly a year |gietitioner filed for habeas corpus in 1
California Supreme Court. He raised as issiisanda violation; (2) ieffective assistance of
appellate counsel in violatiarf the Fourteenth Amendmentttee federal Constitution; (3)
ineffective assistance of trial cowts(4) insufficient evidence d@juilt; and (5) failure of the jury
to follow instructions. Lod.Doc. 3 at 1-20. Nowoiethese grounds were presented to the appg
court in petitioner’s direcippeal. On January 21, 2015, the state Supreme Court denied
petitioner’s writ in a twdine opinion that identified four s@s upon which it relied to support it

denial®> Lod. Doc. 4; People v. Duvall, 9 C4th 464, 474 (1995), In re Dixon, 41 Cal.2d 756,

759 (1953); In re Swain, 34 Cal.2d 300, 30849); and In re Lindley, 29 Cal.2d 709, 723

(1947).
The instant petition wadéd in this court on December 21, 2016, ECF No. 1, eleven
months after the Supreme Ctsidenial of relief.
RESPONDENT'S ARGUMENTS
Respondent argues that the petition mustibmissed because petitioner failed to exhg
his state court remedies, and he is also barredebgtatute of limitations on the filing of federa
habeas petition. 28 U.S.C. § 2244(d). Because the statute of limitations argument is disp

of this case, applies whether or not the federal claims are ¢égliaand is considered a ruling ¢

! Respondent Lodged 5 documents each of whiattispy of a document filed in the Californi
Third District Court of Appeal, Lod. Doc. No3g, 5, the California Supreme Court, Lod. Doc.
Nos. 3, 4. These documents are all amenable to judicial notice on the court’s own motion
201(c)(1) so long as thexan be “accurately and readily determined [to be] from sources wh
accuracy cannot reasonably be questioned.tubwnts from a court of record are such
documents.

2 Although these grounds were raised in theedtabeas petition they were not reached by th
Supreme Court because of thegedural deficiencies in theetition evidenced by the case
citations.
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the merits, the undersigned does not reach theustha motion, or related issue of whether tH
petition should be stayed pending exhaustion.

Statute of Limitations

The Anti-Terrorism Effective Death Penakyt [YAEDPA”] containsits own statute of
limitations in 28 U.S.C. § 2244(d)(1)A 1-year period of limitathn shall apply to an applicatio
for a writ of habeas corpus byparson in custody pursuant to thelgment of a State Court. T
limitation period shall run from the latest of —)(#he date on which the judgment became fing
by the conclusion of direct review . . .lffeough “the time duringvhich a properly filed
application for State post-convieti or other collateral review . is pending shall not be counte
toward any period of limitation.”

When no petition for review is filed in the state supreme cbtirg, conviction for
AEDPA purposes is final 40 days from the erdfyhe appellate court decision. See Californi

Rules of Court 8.366 and 8.500; see also @ast Palmer, 417 F.3d 1030, 1033 (9th Cir. 200

McGraw v. Lizarraga, 2017 W69310 at *3 (E.D.Cal. 2/3/201¢ijting Smith v. Duncan, 297

F.3d 809 (9th Cir. 2002) [abrogated on otheugids as recognized by Moreno v. Harrison, 24

Fed. Appx. 606 (9th Cir. 2007)]. Thus, petitioseconviction was “final” on January 4, 2014.
The federal petition was due omdary 5, 2015 unless there wereatgory basis for tolling the
statute’

As set forth above, petitioner’s next step rafésolution of his direcippeal was his filing
a state habeas petition with the Supreme GamuOctober 29, 2014. If “properly filed,” the
AEDPA limitations period would be tolled during gendency. At that point of filing, he had
exhausted 297 days of his 365 swtytays of the limitations perigtpnly 69 days of his

% Obviously, seeking certiorari would have beridle act when petitioner got all the relief
asked for from the California Appellate Coleaving no recordssue to contest.

* Petitioner argues that the correct date for ifiitiaof the AEDPA limitations period is the dat
of the habeas petition ruling by the state supreme.cdio pertinent citation of authority is ma
for this incorrect legal conclumm, and it is clearly incorrecPetitioner’s error is discussed
further below as a possible reason for equéablling. Moreover, petitioner’s contentions
regarding state remittitur law regarding the finabifya conviction are not only adequately sho
legally incorrect by respondent, more importaritigy do not overrule NihtCircuit precedent.
> The time between finality of the direct appeal and the filing of a state habeas petition do
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statutory filing period remained. Respondentectly does not arguedhthe state habeas
petition was not “properly filed®the statute of limitationwas tolled during the time of
pendency of the state habeas petition.

Those 69 days remaining began to expire anew on the day after petitioner’s habea
resolved by the Supreme Court-- or on Jan@4ry2015. Lod. Doc. No. 4. See Olivo v. Yates
2008 WL 2489130 *1 (E.D. Cal. 2008). The figdte upon which petitioner could file his
federal habeas petition without being barred wad&8 later, or on April 3, 2015 at the latest

there is no tolling once the state supreme court resolved the habeas petition. Porter v. Ol

620 F.3d 952, 958 (9th Cir. 2010). The fedeetition filed Decemhbel5, 2015 is clearly
untimely. This petition is, therefore, barredthg AEDPA limitations statute unless petitioner
can demonstrate a basis for equitabliéng of the statute beyond that date.

Equitable Tolling

To benefit from the equitable tolling daci, the petitioner has the burden to show:

(1) that he has been pursuing his righligently and (2) that some extraordinary
circumstance stood in his way and prereertimely filing. Holland v. Florida,
560 U.S. 631, (2010). Petitioner has thedearof showing facts entitling him to
equitable tolling._Smith v. Duncan, 297 F.3d 809, 814 (9th Cir. 2002); Miran
Castro, 292 F.3d 1063, 1065 (9th Cir. 2002he threshold necessary to trigger
equitable tolling is very high, “lest thexceptions swallow the rule.” Waldron-
Ramsey v. Pacholke, 556 F.3d 1008, 1011 (3th2009). Egiable tolling may
be applied only where a petitioner stthiat some external force caused the
untimeliness._Id.

toll the statute, i.e. nothing is pending. 28 B.§ 2244(d(2); see also Lawrence V. Florida, 5
U.S. 327, 330 (2007); Nino v. Galaza, 183 F.3d 1003, 1005-1006 (9th Cir. 1999).
® None of the citations given by the Califoriapreme Court have been found to make the
petition “not properly filed.” Curiel v. Miller, 830 F.3d 864, 869 (9th Cir. 2016) (Duvall); Cro

v. Sisto, 676 F.3d 1172, 1178 (9th Cir. 2012) (ByyeStoot v. Gipson, 2014 WL 1364903 (C.D.

Cal. 2014) (Lindley); Watson v. S&t2016 WL 674783 (C.D. Cal. 2016) (Dixon).
” The AEDPA statute provides difnt commencement dates otharthhe date of finality of
conviction: when (1) an “impexhent to filing an applicatiofwas] created by State action in

violation of the laws of the United States,” @85.C. § 2244(d)(1)(B), (2)“the date on which the

constitutional right assertedas initially recognized by theupreme Court” and the new holdin
was “made retroactively applicalile cases on collateral review,d.lat (d)(1)(C), or (3) the dat
on which the factual predicate of the claim or claims presented could have been discovere
through the exercise of due diligee.” 1d. at (d)(1)(D). Howevepetitioner does not argue, ng
could he given the record, that anytleése commencement dates apply to him.
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Hill v. Macomber, 2017 W.L. 495773 at *3 (E.D.Cal. 2017)

Firstly, petitioner was not diligent. Petitioner was made aware of the “failure” of his
appellate counsel to place the desired substaisgues in the appeal as early as May 30, 201
some eighteen months beforeftied his state habeas petitfenthrough a letter from appellate
counsel that the only issue raisadis direct appeal was the faiuto credit time served while
awaiting trial, ECF No.12 atettronic page 19 (“The petitionesas notified in a letter from
appellate counsel on May 13, 2013 that his AO8 Iheen filed and what it consisted of.”
Petitioner thereafterecounted the further discussion he haith appellate counsel regarding th
“missing” issues. Id. at 19-20. Petitioner llass conceded his knowledge of the substantive
issues he desired to bring long beftire state petition was filed on October 2914 Nothing
precluded petitioner from filing a state petition in 2013, or in amng\preparing the petition s
it could be filed the very day he learned hisegihad been decided (giving him the benefit of
every doubt-- April 16, 2014). Yet he waited evemgneonths after that latedate (at least six

months) to file with tk state supreme court.

(4]

Moreover, at the other end of the time spectrum, petitioner waited nearly a year to file his

federal petition after the stateldeas was denied by the Califordapreme Court. This lack of
expeditious filing of the federaletition makes no sense since itsvessentially, substantively th
same when compared to the state habeasqpetié had filed on his own behalf. Compare EC
No. 1 with Respondent’s Lodged Document NoTBese inexplicable degfa in both filing the
state petition, and then the federal petition, prevent any potential finding of the diligence in

on petitioners by AEDPA and fedédecisions applying its pringies. _See Pace v. DiGuglielm

544 U.S. 408, 418-19 (2005).

Even if the lack of diligence of petitiorig filings could be overlooked, petitioner’s
substantive arguments for invoking equitabldirigleither miss the point or are based on a
misconception of law. He first argues that his appellate counsel was ineffective in not rais

issues petitioner desired to raise. However pbint for limitations prposes is not whether

8 As noted earlier, the state habeastipetivas filed November 6, 2014. Lod. Doc. No. 4.
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counsel was ineffective, or that thebstantive issues were coloraliat when did petitioner
know of the issues and know tlvegre not included in the appeal

Secondly, petitioner insists that under AEDRA,had one year from the finality of the
state habeas rulinp file his federal petition. This, of course, a legal misconception as
§ 2244(d)(1) is express that the AE®SRmitations period commences upon firelity of the
conviction i.e., here 40 days after tappellate court decision on diteeview became final.
Although the undersigned does noticizte petitioner at all for ndtnowing all the ins and outs
AEDPA limitation law, mistakes of law by lay patihers do not qualify as extraordinary reasq
to allow equitable tolling. The courts have heitde and again thatéhegal misconception of a
petitioner, which is viewed as simple negligendoes not form a basis for equitable tolling.
Unless the extraordinary is to be interprete@s®o include routinmisperceptions, unknowing

mistakes, or even bad luck, equitable tollingra#irbe found appropriate here. See, Rasberry

Garcia, 448 F.3d 1150, 1154 (9th Cir.2006) (“We now @in sister circuitand hold that a pro
se petitioner's lack of legal sophistication is not, by itself, an extraordinary circumstance
warranting equitable tolling.”)Ignorance of the law does narestitute such extraordinary

circumstances. See Hughes v. Idaho StdteoBCorrections, 800 F.2d 905, 909 (9th Cir.198¢

See also Arrieta v. Battaglia, 461 F.3d 861, 867 Citl2006) (“Mistakes ofaw or ignorance of

proper legal procedures are ratraordinary circumstances wart@g invocation of the doctrin

of equitable tolling”); Williams v. Sims, 399.3d 958, 963 (7th Cir.2004) (“[E]ven reasonable

mistakes of law are not a basis for equitdbleng”); Turner v. Johnson, 177 F.3d 390, 392 (5

Cir.1999) (prisoner's unfamiliarity of law ditbt toll statute); Eisermann v. Penarosa, 33

F.Supp.2d 1269, 1273 (D.Haw.1999) (lack of legaleztise does not qualify prisoner for
equitable tolling); Henderson v. Johnsork.$upp.2d 650, 656 (N.D.Tex.1998) (same). Ever

where an attorney makes a mistake to thardetrt of petitioner, sth cannot be argued by

petitioner in federal habeas as a reason toyagplitable tolling._Lawrence v. Florida, 549 U.S

® While “not raising on direcppeal issues which should hdeen raised on direct appeal”
would implicate procedural default (see IrDigon citation of the stte supreme court), and
petitioner’s more colorable argument for caasd prejudice as a reasnot to apply that
doctrine, procedural default is not involved ie fiederal statute limitatiorguestion at issue her
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327, 336-337 (2007); Randle v. Crawfo8@4 F.3d 1047,1057-1058 (9th Cir. 2009).

CONCLUSION

In light of the foregoing this court finds thiie statute of limitatiobars this petition and
it must, therefore, be dismissed with prejudiéecertificate of appealabtly should be denied.

These findings and recommendations are submitted to the United States District Juy
assigned to this case, pursuanth® provisions of 28 &.C. 636(b)(1). Within thirty (30) days
after service of this Order pegbner may file written objections. Such a document should be
captioned Objections to Magistrate Judgetsdifigs and Recommendations.” Petitioner is
advised that failure to file objections within thgecified time may waivieer right to appeal the

District Court’s Order._Matrtiez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

Dated: February 20, 2017
/sl Gregory G. Hollows
UNITED STATES MAGISTRATE JUDGE
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