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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

ARTHUR EUGENE TYES, No. 2:15-cv-02655 JAM GGH
Petitioner,

V. FINDINGS AND RECOMMENDATIONS

STUART SHERMAN,

Respondent.

| ntroduction

Petitioner, a state prisoneropeeding in pro se, has filadpetition for writ of habeas
corpus pursuant to 28 U.S.C. § 2254. The mattex referred to the United States Magistrate
Judge pursuant to 28 U.S.C. 8§ 636(b)(1) anchlL&ule 302. Pending before the court, is
respondent’s motion to dismiss. ECF No. P2titioner has filed an opposition, and responde
reply. ECF Nos. 20, 21.

Procedural Background
Petitioner was convicted by a Sacramento @o&uperior Court jury of first-degree

murder and shooting at an inhabited dwejliSee Tyes v. McEwen, No. 2:12-cv-1755 TLN

DAD P, 2013 WL 1832713, at *1 (E.D. Cal. May2)13). On January 28, 1994, petitioner w.
sentenced to state prison foirthyears to life._Id.

Petitioner appealed, and theli@ania Court of Appeal fothe Third Appellate District
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affirmed the judgment on January 4, 1995e3y2013 WL 1832713, at *1. On March 15, 19¢
the California Supreme Court denied reviafypetitioner’s direcappeal._Id.

On August 26, 2003, petitioner filed a petition ¥arit of habeas corpus in Sacramento
County Superior Court, and was deniedSaptember 24, 2003. Tyes, 2013 WL 1832713, at
On July 1, 2004, petitioner filed a habeas petitiothe California Supreme Court, and was

denied on June 15, 2005. Id. On May 2, 2011, pattifiled a second hahs petition with the

Sacramento County Superior Court, and waseteon December 27, 2011. Id. On January 1

2012, petitioner filed a habeas petition with the California Cafuffppeal, and was denied on
February 2, 2012. 1d. On February 9, 2012, petér filed his second habeas petition with thg
California Supreme Court, and was denied on May 16, 2012. Id.

On June 20, 2012, petitioner filed a federaldzepetition in the United States District

Court, Eastern District of Catifnia. _See Dkt. in Case No. 2:12-cv-1755 TLN DAD P (E.D. ¢

On April 30, 2013, the Magistrate Judge isskeuwlings and Recommeations recommending
the federal petition was untimely because is\ieed outside AEDPA’s one-year statute of
limitations. See generally Tyes, 2013 WL 18327T8e Magistrate Judge did not find that
petitioner was entitled to equitable tolling basadpetitioner’s allegationsf mental impairment
and illiteracy._Id. at *3-7. Accordingly, the Magistraiedge recommended granting
respondent’s motion to dismiss the petitiorpescedurally barred. On October 2, 2013, the
District Judge adopted the Miatrate Judge’s Findingsid Recommendations in full.See Dkt.
No. 28 in Case No. 2:12-cv-1755 TLN DAD P (E.D. Cal).

)5,

D

al).

On February 18, 2014, petitioner filed a thuabeas petition with the Sacramento Coupty

Superior Court, and was denied on Septar@dBe2014. ECF No. 13-1 at 1-6. On October 23
2104, petitioner filed a sead habeas petition with the California Court of Appeal, and was
denied on November 13, 2014. ECF No. 13-2,&-128. Petitioner filed his third habeas

petition with the California Supreme Cown December 19, 2014. ECF No. 13-3 at 1.

! The District Judge alsaldressed petitioner’s objectioradating to “new evidence” of
petitioner's mental illness anddnd it did not alter the Findings and Recommendations. Ses
No. 28, fn.1 in Case No. 2:12-a&755 TLN DAD P (E.D. Cal).
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However, the California Supreme Court withdréng petition pursuant to petitioner’s written

request to withdraw the petitn. ld. On March 4, 2015, petitionied a third habeas petition

with the California Court of Appeal, and was denied on March 12, 2015. ECF No. 13-4 at|[1, 3-

125. On March 30, 3015, petitioner filed his fourth habeas petitionthatiCalifornia Supreme
Court, and was denied on Jut® 2015. ECF No. 13-5at 1, 2-129.

On December 23, 2015, petitioner file@ tinstant federal petition, ECF No? 10n

=]

January 29, 2016, the undersigned dismissed the case without prejudice to its refiling upo
obtaining authorization from the United Stateu@mf Appeals for the Ninth Circuit as the
petitioner represented a successive petitionF BG. 5. On September 1, 2016, petitioner filed
an application in the Ninth Circuit for leave to fdesecond or successive pien in federal court
ECF No. 8. The Ninth Circugranted the application ancetibase was reopened on July 14,
2017. ECF No. 7. On September 21, 2017, respomdeved to dismiss the petition as second
or successive. ECF No. 17. Petitioner fidgdopposition to the motion to dismiss, and
respondent has filed a reply. ECF Nos. 20, 21.

Legal Standards

The Antiterrorism and Effective Death Penalty Act (“AEDPA”) “generally limits a

petitioner to one federal habeas corpus motmah@ecludes second or successive habeas corpus

petitions unless the petitioner meets certain narrow requirements. Jones v. Ryan, 733 F.3d 825

834 (9th Cir. 2013) (citing 28 U.S.C. § 2244(bjjtérnal quotations omitted). “The statute

provides that ‘[a] claim presented in a secongduccessive habeas corpus application under
section 2254 that was not presehie a prior applicatin shall be dismissed unless’ it ‘relies or
new rule of constitutional law, made retraaetto cases on collateral review by the Supreme

Court, that was previously unakable’ or on newly discovered facthat show a high probabilit

~

of actual innocence.” Jones, 733 F.3d at @#hg 28 U.S.C. § 2244(b)(2)(A)-(B), and

2 The court affords petitioner apgion of the mailbox rule as #il his habeas filings in state
court and in this federal court. Houstoriack, 487 U.S. 266, 275—76 (1988) (pro se prisonel
filing is dated from the date isoner delivers it t@rison authorities); 8lman v. Lamarque, 319
F.3d 1199, 1201 (9th Cir.2003) (mailbox rule applie pro se prisonavho delivers habeas
petition to prison officials for theourt within limitetions period).

3
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Gonzalez v. Croshy, 545 U.S. 524, 529-30 (200583 enerally, a new piion is “second or

successive” if it raises claimsahwere or could have been adjudicated on their merits in an

earlier petition.”” Woods v. Carey, 525 F.3d 886, 888 (9th Cir. 2008) (quoting Cooper v.

Calderon, 274 F.3d 1270, 1273 (9th Cir. 2001)). Heeé&tioner is raisin@ previously raised
claim and two new claims not previously presenin petitioner’s prior petitioner for writ of
habeas corpus. However, fhi@sent petition challges the same 1993 conviction at issue in
petitioner’s pri@ petition.

As noted, petitioner has received priorreization from the Ninth Circuit Court of
Appeals to file this petition. Hwever, it does not preclude the dist court from finding that the
petition is successive and the claims are loarf@ee 28 U.S.C. § 2244(b)(2). Although the Ni

Circuit may authorize a filing dy if petitioner has made agtima facie showing’ that the

application satisfies the statuy standard” pursuant to 28 U.S.C. § 2244(b)(3)(C), “to survive

dismissal in district court, the applicant mastually ‘sho[w]’ that the claim satisfies the

standard._Tyler v. Cain, 533 U.S. 656, 661 2@0(); see also U.S. v. Villa-Gonzalez, 208 F.

1160, 1165 (9th Cir. 2000) (“[U]nder section 22444, a district courmust conduct a thoroug
review of all allegations and evidence presented by the prisoner to determine whether the
meets the statutory requirements forfihieg of a second or successive motion.”)

The claims contained in the present petition rely on new evidence in the form of
declarations. To obtain relief amsecond or successipetition based on newly discovered fac
petitioner must show tia(1) “the factual predicate for tlidaim could not have been discoveré
previously through the exercise of due diligence;” and (2) that “thedadesrlying the claim, if
proven and viewed in light of the evidence aghale, would be sufficigrto establish by clear
and convincing evidence, but for constitutional erno reasonable factfinder would have four
the applicant guilty of the undging defense.” 28 U.S.& 2244(b)(2)(B)(i),(ii).

Factual Background

The court has conducted a thorough reviethefrecord in this case, as well as the

California Court of Appeal, Third Appellat@istrict’s unpublished memorandum and opinion

affirming petitioner’s judgment afonviction on direct appeallhe appellate court’s summary
4
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the facts is consistent with the court’'s own esviof the record. Acadingly, it is provided

below:

Late in the afternoon in April 1993lefendant was standing near
Norm’s Liquor Store while talking to some acquaintances. He
noticed an individual named Ronnie Carldckhe defendant pulled

a bandanna up over his face and approached Mr. Cérhitér the

two exchanged hostile words, the defendant pulled a gun from his
pocket and pointed it at Mr. @ack. In response, Mr. Carlock
removed his hands from his pot&edropping loose change and a
pager on the ground. Retrieving thesbjects, Mr. Carlock entered
his car and started to drive awdye defendant began to walk back
toward his companions. In the midst of crossing the street, the
defendant turned and fired fivas toward the retreating vehicle.
None of these shots hit the intendtarget. However, one of the
bullets traveled approximately 8@et and struck the victim (Fred
Lawson) in the head, who died soon thereatfter.

Mr. Lawson was a little leagueoach (coincidentally, he had
previously coached defendan®t the time of the killing, Mr.
Lawson was in the Grant High Schqumrking lot getting baseball
equipment from the trunk of hisar. Although thevictim was not
visible to defendant, the bullet traedla direct path from defendant’s
location on Balsam Avenue past several fences, trees and apartment
buildings to the Grant High Schogérking lot some 800 feet away.

After firing these shots, defendaran from the sene with gun in
hand. The gun, recovered from thmof of Norm’s Liquor Store
where defendant had discarded ifptaoned defendant’s fingerprints

and held five expended shellalthough defendant initially lied
about his involvement in the victimmdeath, he later admitted firing

the shots and attempted to assert a theory of self-defense at trial. The
prosecution based its case on a thed transferred intent.

People v. Arthur Eugene Tyes, No. C0176%9, @p. at 2-3 (Cal. Ct. App. Jan. 4, 1995).

Discussion

Petitioner seeks federal habeas relief enftilowing three grounds: (1) “in light of the

newly discovered evidence, petitioner was deprived of both his United States and Californja

constitutional right to effectivassistance of trial counsel, agésult in a fundamsal unfair trial
when trial counsel failed to adequately istigate and present eedce which would have

undermined the structure of the State['s] ca%€2]) “in light of newly discovered evidence

3 [Fn. 1 in original excerpted text] Mr. Carlowas not among the witnesses called at trial, ar
was identified only by defendant in his testimony.

4 [Fn. 2 in original excerpted text] Defendaestified he initiallydonned the bandanna to
disguise himself, but shed it oncerealized Mr. Carlock recognized him.

5
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establishing that false evidence was introducedhaggaetitioner’s trial, this court must reduce
petitioner’s culpability from thaof first degree murder, to thaf manslaughterdcause a failure
to do so would result in a denial of both petitica€alifornia and federal constitutional right tg
due process, equal protection of law, and funddaldairness[;]” and (3) “in light of newly
discovered evidence establishing reduced culipalpetitioner’s convction of first degree
murder should be reduced to manslaughter becatakire to do so would result in a denial of
both petitioner’s California and federal constitutional right to due process, equal protection
law, and fundamental fairness.ECF No. 1 at 5, 15-21.

Respondent maintains that the petition faileet the standards set forth in 28 U.S.C
2244(b)(2) and accordingly that the court shalifamiss the petition as second or successive
pursuant to 28 U.S.C. § 2244(b)(4CF No. 12 at 1-2. In thetafnative, respondent argues tl
claims are untimely under 28 U.S.C. § 2244(d)(d).at 2. Petitionermposes the motion on th
basis that respondent’s argumegits moot. ECF No. 20 at 1-2. tRiener argues he has satisfi

the necessary requirements of 28 U.S.2244(b)(2)(B) based on the Ninth Circuit's

authorization to file a second or successive petition. Id. Petittmaméends that the Ninth Circui

has “already determined petitioner’s claims” wpoesued with due diligence and that in light
the new evidence “no reasonable factfinder wddve found petitioner guilty of the underlying
offense.” _Id. at 2 (citing 28 U.S.C. § 2244(b)(2)(B(ii)). Petitioner futher argues the newly
discovered evidence establishes fhetttioner is “factuallyinnocent of first degree murder[.]”_|I

However, the fact that the Ninth Circuit hgrgnted petitioner authorization to proceed
a second or successive petition in federal distoatt, does not precludedistrict court from

dismissing the petition as second or succedsiviailing to meet the requirements of §

° In his first federal petibn, petitioner presented thdlfiawing grounds for relief: (1)
“Prosecution failed to establishtent under transfred intent theory arak a result petitioner’s
federal & state constitutionalgits were violated under the Feenth Amendment of the U.S.

Constitution[;]” (2) “prosecution failed to meet the elements of first degree murder and as a resu

petitioner’s federal and state ctihgional rights wereviolated under the Fourteenth Amendmé
of the U.S. Constitution[;]” and (3) “Trial counsshs ineffective and petitioner[] was prejudic
as a result of trial counsel’saffectiveness and his federal astdte constitutional rights were

violated under the 5th, 6th, & 14th, Amendmengfsihe United States Constitution.” See Dki]

No. 1 at 4-5 in Case No. 2:12-@v55 TLN DAD P (E.D. Cal).
6
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2244(b)(2)(B). _Villa-Gonzalez, sugpr Accordingly, this court will “conduct a thorough reviev

of all allegations and evidence presented byitjpaer] to determine whether the motion meets

the statutory requirements for the filing odecond or successive motion.” Villa-Gonzalez, 2(

F.3d at 1165.

A. New Evidence

Petitioner presents new evidence in thefof two declarations by Keith Renell
Henderson (*Henderson”) and Anthony Augustusygastus”). ECF No. 1 at 42-44 (Notarize
Declaration of Keith RerleHenderson, dated November 27, 2013, Exhibit 4 (“Henderson
Decl.”)); 45-47 (Notarized Dealation of Anthony Augustuslated January 9, 2014, Exhibit 5
(“Augustus Decl.”)).

1. Henderson Declaration

In Henderson’s declaration, he declares thaing petitioner’s triahe gave false accoun
of what he had witnessed on the day of thedect. Henderson Decl. at 6. On the day of thg
incident, Henderson declares hesvaam his way to Norm’s when he heard gunfire. Id. at 1 2
Henderson did not witness what had occurred poidthe shooting or whether petitioner had a
gun. 1d. at 1 4. Instead, he only witnessedipeger fleeing the aredd. at 1 3. Henderson
declares that he was motivated to testify fglskiring petitioner’s triatlue to the impact Mr.
Lawson’s death had on the community and himsdénderson declares that the influence of
others also led him to testifyléely. 1d. at 8. Hendersonnst able to “recall exactly where
[he] obtained the false version[] of event[s] give me to detectivesjvestigators, and or
testified to by me at [] trial[.]’_Id. HoweveHenderson declares that now as an adult, and
“understanding the impact of [his] action[s] as dd®Hed him to recant hisrial testimony. _Id. a
19. Henderson was 13 years old attime of the incident._Id. at 1.

2. Augustus Declaration

In Augustus’ declaration, he declares thahattime of the incidertte observed petitione

and Ronnie Carlock exchanging hostile words. AugaBecl. at § 1. After the “altercation ha
ended,” Augustus declares that Ronnie Carlodkrgo his car and begin to drive away, while

petitioner turned around and bedarcross the streetd. at I 2. Augustus “observed an object
7
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protrude from the window of éhnie Carlock’s car, outwards towds [petitioner’s] back, an
object which [Augustus] believed was a gund. Augustus yelled out tpetitioner “Look Out!”
which is when petitioner turned around arédi a gun that was retrieved from petitioner’s
pocket. Id. Augustus declares that he haddaecome forward with this information at the
time of Mr. Lawson’s death, becaubere was a rumor that he had been involved. Id. at 3
Augustus declares that this potential accusation, along with his géatls, resulted in him fror
failing to come forward with this informaticat the time of the incident._Id. at 4.

B. Analysis

For claims “presented in a second or sucwedsabeas corpus application under sectig

2254 that was presented in a prior application shall be dismissed.” 28 U.S.C. § 2244(b)(1).

However, for claims presented in a second oresgige habeas corpus application under sec

=]

n

ion

2254, that were not presented in a prior application, shall be dismissed unless petitioner hgs me

one of the narrow exceptions for a secondumcessive petition pursuant to 28 U.S.C. §
2244(b)(2)(B). The court must consider whetpetitioner has shownalt (1) “the factual
predicate for the claim could not have beendaisced previously through the exercise of due
diligence;” and (2) that “the facts underlying the claim, if proven and viewed in light of the
evidence as a whole, would be sufficient ttabbsh by clear and conwing evidence, but for
constitutional error, no reasable factfinder would have found the applicant guilty of the
underlying defense.” 28 U.S.C2844(b)(2)(B)(i),(ii). Here, petitioner has presented to the
court a mix of claims that fall within the aneters of 28 U.S.C. § 2244(b)(1) and (2).

1. Claims Previously Present@dPrior Habeas Petition

Claim One: Ineffective Assistance of Counsel

Petitioner argues counsel'sltae to investigate Keitihlenderson (“Henderson”) and
Anthony Augustus (“Augustus”) prior to trial sstitutes ineffective ssistance of counsel.
Petitioner argues trial cmsel had “at his fingertips” repoffi®m the police and the district
attorney that contained statements from Henderson and Augustus. Specifically, petitioner
had trial counsel investigated, he would hdiseovered the followig new evidence: “that

petitioner discharged the gun as a result of Migustus yelling to petitioner to ‘look-out’ and
8
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that Mr. Henderson'’s childhood relatiship with the victim and ¢relationship of his family

members with that same victim gave Mr. Hendergeason to testify falsely.” ECF No. 1 at 16.

Petitioner contends that had teigidence been presented atlfr@areasonable jury would have
found petitioner guilty of manslaughter baseda theory of self-defense._Id.

In petitioner’s original habeas petition, he matsed a claim for ineffective assistance (
counsel based on trial counsel’s failure to pres defense of diminished capacity based on
petitioner’s mental health conidin. See Dkt. No. 1 at 5 i@ase No. 2:12-cv-1755 TLN DAD P
(E.D. Cal). The petition was dismissed basetimoeliness._See Dkt. No. 22 in Case No. 2:17
cv-1755 TLN DAD P (E.D. Cal). A “dismissal of a section 2254 habeas petition for failure

comply with the statute of limitations rendsrgosequent petitions second or successive for

purposes of the AEDPA, 28 U.S.C. § 2244(bMtNabb v. Yates, 576 F.3d 1028, 1030 (9th Ci

2009). Therefore, even though petitioner pris new factual explanations for his
ineffectiveness of counsel claim, “[a] ground for halretisf is ‘successivef the basic thrust o
gravamen of the legal claim is the same, regardless of whether the basic claim is supporte

new and different legal argunsf]” Babbitt v. Woodford, I7 F.3d 744, 746 (9th Cir. 1999).

Accordingly, Claim One is subject to mandatdismissal under 28 U.S.C. § 2244(b)(1) and
should therefore be dismissed.

2. Claims Not Presented in a Prior Habeas Petition

Claim Two: False Evidence

In Claim Two, petitioner argues Hendersorégldration establishes that false evidenc
was introduced during petitioner’'sat. Petitioner states thabmetime in 2013, petitioner had

phone call conversation with his cousin, Msa®h M. Houston, who had informed him that

Henderson had been trying to contact petitionelidouss petitioner’s case and conviction. EC

No. 1 at 9 { 23. It was shortligereafter that Henderson progdipetitioner’s cousin with a
notarized declaration. Id. Henderson’s detlan purports to recant portions of his trial
testimony. Petitioner argues that Hendersorisefgestimony was the sole basis for his
conviction. ECF No. 1 at 17. P&biner argues withouhis testimony the prosecution would ha

been unable to establish the intent elemenafionding of first-degee murder._Id. at 18.
9
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Petitioner argues, there would have been a pighability that any reasonable jury would hav
rendered a differenterdict. Id.

The court must determine whether petitionénswly discovered evidence” presented i
the form of Henderson’s declaration is sufiti to satisfy §2244(b)(2)(B). The court first
considers whether “the factual predicate fatfjoner’s] claim could have been discovered
previously through the exercise of due dihge.” See 28 U.S.C. § 2244(b)(2)(B)(i). In
reviewing the petition, geioner provides in Claim Oneattual allegations that there was
evidence of Henderson’s false testimony that wasdlyeadailable four months prior to trial.
ECF No. 1 at 16. Petitioner statthat evidence of Hendersop&rsonal relationship with the
victim and the influence of his family’s relatiship with the victimsupported a motive for
Henderson to testify falsely thats readily accessible to triadunsel. _Id. By petitioner's own
admission, evidence of Henderson’s false testimors/readily accessible prior to trial. Such
admission would necessarily prove that the falsity of Henderson’s testimony could have bg
discovered earlier than 20 years later hadipeer exercised due diligence. Accordingly,
petitioner fails to show that he could not hakgcovered the factugredicate of Claim Two
through due diligence.

Even assuming petitioner established due diligepetitioner fails t@how “that the facts
underlying the claim, if proven and viewedlight of the evidence a& whole, would be
sufficient to establish by cleand convincing evidence that, but for constitutional error, no

reasonable factfinder would have found [petitioner] guilty of the underlying offense.” See !

U.S.C. § 2244(b)(2)(B)(ii). Henderson’s recantestimony 20 years later is highly suspicious.

See Dobbert v. Wainwright, 468 U.S. 1231, 123343B4) (Witness recantation is “properly

viewed with great suspicion. It upsets society'sr@gein the finality of onvictions, is very often
unreliable and given for suspect motives, and rafish serves merely to impeach cumulative
evidence rather than to undermine ¢dence in the accuracy of the convictiprFirst,

Henderson does not recall “exactly where [he] olatdithe false versions of events.” Henders

Decl. at 8. Secondly, Hendersteclares that despihis trial testimony he did not witness

11°}
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petitioner’s actions prior to or & he heard the gunshots. Idfat. Henderson declares he only
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witnessed petitioner fleeing the area. However, petitioner neither contests that he fired thg
gunshots at the time of the incident, nor that @intgne gunshots killed an innocent bystander.
Petitioner merely argues a theafyself-defense. Moreover, Hderson does not entirely recoy
his testimony._See Res’'t's Lodg. Doc. No. 18t@39-295 (Reporters’ Transcript (“RT”) 222-
278). Henderson testified at trthlat he had heard someone padtitioner at the time of the
incident “Arthur, you should have shot himSee Res’t’s Lodg. Doc No. 13-6 at 245-246.
Afterwards, the gunshots were fired. Id. Henderdoes not recant what he heard the day of
incident. A reasonable jury would still haveuhd petitioner guilty of first degree murder and
rejected petitioner’s theory of self-defense imtigf the evidence presentat trial. Henderson’
declaration fails to establish byealr and convincing evidence thatt for constitutional violation
no reasonable factfinder would have found petitiaueity of first-degree murder, as required
28 U.S.C. § 2244(b)(2)(B)(ii).

Accordingly, Claim Two should be dismissed under 28 U.S.C. § 2244(b)(2)(B).

Claim Three: Reduced Culpability

In Claim Three, petitioner argues the ngwiscovered evidence presented in Henders
and Augustus’ declarations “poiaherringly to innocence or reced culpability.” ECF No. 1 at
19-21 (citing to In Re Clark, 5 Cal.4th 750, 766 (1993 herefore, petitiner argues his first-
degree murder conviction should be reducemianslaughter. Because the court has found th
the evidence presented in Henderson’s declaration fails to meet the necessary requireme
U.S.C.§ 2244(b)(2)(B), the court Nunot address this in thisstion. However, the court will
turn next to whether the new evidence in Augssdeclaration “could have been discovered
previously through the exercise of due diligehcgee 28 U.S.C. § 2244(b)(2)(B)(i). The cour
finds it does not.

Augustus declaration declares that it wasatasning to petitioner to “Look Out!” that
resulted in petitioner turning and firing tgan at Ronnie Carlock. wWgustus Decl. at 2.
Petitioner relies on this evidentesupport his contention thathzonviction should be reduced
to manslaughter based on a theory of self-defertHowever, the asserted warning shouted by

Augustus was known to petitionerthe time of trial. Petitioner has known about the facts allg
11
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in Augustus’ declaration. During cross-exaatian, petitioner testifié as to who was around

him during the shooting:

Q: How many people were stantaround in that lot area?
A: Probably about four or five.

Q: Besides Treetop, who were they?

A: Fat Tommy, Anthony AJu]gustus (ph

Almost t).

The Court: | didn't hear that.

The Witness: Fat Tommy, Anthonk[u]gustus, few more other
people. | don’t, | don't recall.

ECF No 13-8 at 55-56 (RT 651-652). At the tiofdrial, petitionerwas aware of Augustus
presence at the time of the incident, and wasalsare at the time ofiéd that Augustus did not
testify during the trial nodisclose that petitioner had shbé gunshots due sBowarning to “Look|
Out!” Petitioner fails to offer sufficient jusidation for failing to present this argument earlier
nor does petitioner show that the evidence caaolchave discovered through the exercise of ¢
diligence as the evidence has been available sindertbef trial. Petitioner fails to show that
could not have discovered thecfual predicate of Claim Three through due diligence as requ
by 28 U.S.C. § 2244(b)(2)(B)(i). Accordingly,a& Three should be dismissed under 28 U.S
§ 2244(b)(2)(B).

The record before the court clearly demonsgdhat the pending petition fails to meet
requirements for the filing of a secondsniccessive petition under 28 U.S.C. § 2244(b).
Accordingly, the court should dismiss tpetition pursuant t@8 U.S.C. § 2244(b)(4).
Conclusion

Pursuant to Rule 11 of the Federal Rules€ning Section 2254 Cases, this court mu
issue or deny a certificate of appealability wheeniters a final order adverse to the applicant

certificate of appealability may issue only “if tapplicant has made a staostial showing of the

% In light of the court’s finding that the ptitin is successive, respondent’s alternative argum
that it should be dismissed as urgignneed not be addressed here.
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denial of a constitutional right.” 28 U.S.C. 8§ 22882). For the reasons set forth in these
findings and recommendations, a substantial shgwf the denial of a constitutional right has
not been made in this case.

Accordingly, for the foregoing reason$,|S HEREBY RECOMMENDED that:

1. Respondent’s motion to dismiss, ECF No. 12, be granted;

2. The petition for writ of habeas corpus,FERo0. 1, be dismissadgith prejudice; and

3. The District Court decline issue a certificatef appealability.

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuarth® provisions of 28 U.S.C. § 636(b)(1). Within twenty-one ¢
after being served with these findings aadommendations, any party may file written

objections with the court and ser@eopy on all parties. 1d.; saéso Local Rule 304(b). Such

document should be captioned “Objectitm$/agistrate ddge’s Findings and
Recommendations.” Any responsethie objections shall be filedithr the court and served on
parties within fourteen days after service ofdbhgections. Local Rule 304(d). Failure to file
objections within the specified time may waive tight to appeal the Distt Court’s order.

Turner v. Duncan, 158 F.3d 449, 455 (9th €898); Martinez v. Y&t, 951 F.2d 1153, 1156-57

(9th Cir. 1991).
Dated: September 3, 2018

/s/ Gregory G. Hollows
UNITED STATES MAGISTRATE JUDGE
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