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6
7
8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | KARL E. CHRISTENSEN, No. 2:15-cv-2658 AC
12 Plaintiff,
13 V. ORDER
14 | NANCY A. BERRYHILL, ACTING
COMMISSIONER OF SOCIAL
15 | SECURITY;
16
Defendant.
17
18
19 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
20 | (“Commissioner”), denying his application for dida@iinsurance benefits (“DIB”) under Title Il
21 | of the Social Security Act, 42 U.S.C. 88 401-84d for Supplemental Security Income (“SSI”
22 | under Title XVI of the Social Securijct (“the Act”), 42 U.S.C. §§ 1381-1383f.
23
1 On January 23, 2017, Nancy A. Berryhill beesime Acting Commissioner of the Social
24 | Security Administration. Sedtps://www.ssa.gov/agency/commissioner.hffast visited by the
court on March 8, 2017). She is therefore sulistitas the defendant in this action. See 42
25 | U.S.C. §405(g); 20 C.F.R. § 422.210(d) (“thesoa holding the Office of the Commissioner
shall, in his official capagit be the proper defendant”).
26 | * DIB is paid to disabled pesas who have contributed to thesBbility Insurance Program, ang
who suffer from a mental or physical disabilig2 U.S.C. § 423(a)(1); Bowen v. City of New
27 | York, 476 U.S. 467, 470 (1986). SSl is paid twficially needy disabled persons. 42 U.S.C.
8 1382(a); Washington State Dept.Sucial and Health Services Guardianship Estate of
28 | (continued...)
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For the reasons that follow, the court wgithnt plaintiff’s motion for summary judgment
deny the Commissioner’s cross-motion for summaggment, and remand the matter for furth
consideration. The Administrative Law JudgAl(J”) erred by rejectinghe opinions of Sara
Bowerman, Ph.D., the only examining doctor whmeplion plaintiff's mental impairments.
However, the Vocational Expert (“VE”) was né\asked a hypotheticaldahincorporated Dr.
Bowerman’s opinions. Accordingly the ALJ minstve an opportunity re-examine plaintiff's
residual functional capacity (“RFC”), ancetlavailability of jobs given his RFC.

. PROCEDURAL BACKGROUND

Plaintiff applied for disabilitynsurance benefits and fargplemental security income ir
July 2012. Administrative Reod (“AR”) 17 (ALJ decision)® The disability onset date for bot
applications was alleged to be October 3, 20@8. Tihe applications were disapproved initially
and on reconsideration. Id. On January 7, 2814,Sara A. Gillis presided over a hearing on

plaintiff's challenge to the disapprovals. AR 32-56 (transcript). Plaintiff was present and

testified at the hearing. Id. PMiff was represented by counsel, fMsheppard,” at the hearing.

Id. Stephen Schmidt, Vocational Exp€NE”), testified at the hearing._Id.

On April 29, 2014, the ALJ issued an widaable decision, findig plaintiff “not
disabled” under Sections 216(i) and 223(d) wleTll of the Act, 42 U.S.C. 88 416(i), 423(d), a
Section 1614(a)(3)(A) of Title XVI of the Act, 42 U.S.C. § 1382c(a)(3)(A). AR 17-27 (decis
28-31 (exhibit list). On October 22, 2015, the Ap|s Council denied plaintiff’'s request for

review, leaving the ALJ’s decision as the finatideon of the Commissioner of Social Security.

AR 5-9 (decision, addinal exhibit & order).
Plaintiff filed this action on Decemb@B, 2015. ECF No. 1; see 42 U.S.C. 88 405(g),
1383c(3). The parties consentedhe jurisdiction of the magist&judge. ECF Nos. 7, 8. The

parties’ cross-motions for sunamy judgment, based upon the Adnsinative Record filed by the

Keffeler, 537 U.S. 371, 375 (2003) (“Title XVI of the Act, 8 138%eq., is the Supplemental
Security Income (SSI) scheme of benefitsdged, blind, or dlsabtl individuals, including
chlldren whose income and assetkldalow specified levels .

3The AR is electronically filed at ECF Nos. 11€111-9 (AR 1 to AR 466). The paper version i

lodged with the Clerk athe Court. ECF No. 11.
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Commissioner, have been fully briefed. ECFSNA9 (plaintiff’'s summary judgment motion),
(Commissioner’'s summary judgment motion).
.  FACTUAL BACKGROUND
Plaintiff was born on July 20, 1975, and accordingly was 33 years old on the allege
disability onset date, making plaintiff a “youngearson” under the regulations. AR 26; see 2
C.F.R 88 404.1563(c) (age as a vocational factd6.963(c) (same). Plaintiff “drowned and

was revived at age 8,” resulting in cognitive liatibns. _See AR 442; see also AR 83 (plaintifi

was in “special ed due to cognitive limitatiostemming from drowning when he was little”), 1
(same). Plaintiff attended special edtion classes throudiigh school. AR 442.
[, LEGAL STANDARDS
“[A] federal court’s review ofSocial Security determinatis is quite limited.”_Brown-

Hunter v. Colvin, 806 F.3d 487, 492 (9th Cir. 2015). The Commissioner’s decision that a

claimant is not disabled will be upheld “unless it contains legal error or is not supported by

substantial evidence.” Garrison v. Colvin, 75907995, 1009 (9th Cir. 2014). “The findings ¢

the Secretary as to any fact, if supported bytautisl evidence, shall be conclusive . . ..”

Andrews v. Shalala, 53 F.3d 1035, 1039 (9th €995) (quoting 42 U.S.C. § 405(Q)).

“Substantialevidence’meananore than a mere scintilla, but less than a preponderan

is such relevant evidence as a reasapblson might accept as adequate to support a

conclusion.” Garrison, 759 F.3d at 1009. “While inferences from the record can constitute

substantial evidence, only treseasonably drawn from the record will suffice.” Widmark v.
Barnhart, 454 F.3d 1063, 1066 (9th Cir. 2006) {ctaand internal quotation marks omitted).

The court reviews the recoas a whole, “weighing botine evidence that supports and

the evidence that detracts from the Commissiere®nclusion.” Rounds v. Commissioner So¢

Security Admin., 807 F.3d 996, 1002 (9th Cir. 2015); Attmore v. Colvin, 827 F.3d 872, 875
Cir. 2016) (“[w]e cannot affirm ... “simply bisolating a specific quantum of supporting
evidence”).

It is the ALJ’s responsibility “to determireedibility, resolve conflicts in the testimony

and resolve ambiguities in the record.” Brewunter, 806 F.3d at 492 (internal quotation ma
3
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omitted). “Where the evidence is susceptiblentwwe than one rational interpretation, one of

which supports the ALJ’s decision, the ALJ’'s comsaiun must be upheld.” Thomas v. Barnhat

278 F.3d 947, 954 (9th Cir. 2002). Thus, in rewmgnhe Commissioner’s decision, this court
does not substitute its discretion for thathef Commissioner. See Brown-Hunter, 806 F.3d
at 492 (“[flor highly fact-intensivéndividualized determinations kka claimant’s entitlement to
disability benefits, Congressaules a premium upon agency expertise, and, for the sake of
uniformity, it is usually better to minimize the oppaority for reviewing courts to substitute the
discretion for that of the agency(internal quotation marks omitted).

The court may review “only the reasons provided by the ALJ in the disability
determination and may not affirm the ALJ aiground upon which he did not rely.” Garrison,
759 F.3d at 1010. Finally, the cowill not reverse the Commissionedgcision if it is based o
“harmless error,” meaning that the errorifisonsequential to the ultimate nondisability
determination ...."_Brown-Hunter, 806 F.atl492 (internal quotation marks omitted).

V. RELEVANT LAW

Disability InsuranceBenefitsand Supplemental Security Income are available for eve
eligible individual who is'disabled.” 42 U.S.C. 88§ 423(a)(1)(E)IB), 1381a (SSI). Plaintiff is
“disabled” if he is “unabldo engage in substantial gainful activity due to a medically

determinable physical or mental impairment.”” Bowen v. Yuckert, 482 U.S. 137, 140 (198

(quoting identically worded provisions 42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A)).

The Commissioner uses a figeep sequential evaluation process to determine wheth
applicant is disabled and entitled to biise 20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4);
Barnhart v. Thomas, 540 U.S. 20, 24-25 (2003) (sgftorth the “five-step sequential evaluatid

process to determine disability” under Title 1l and Title XVI). The following summarizes thg

sequential evaluation:

Step one: Is the claimant engagingubstantial gainful activity? If
so, the claimant is not disabletf.not, proceed to step two.

20 C.F.R. 88 404.1520(a)(4)(i), (b) and 416.920(a)(4)(i), (b).

Step two: Does the claimant haae“severe” impairment? If so,
proceed to step three. If ndhe claimant is not disabled.
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Id., §§ 404.1520(a)(4)(ii), (c)ra 416.920(a)(4iil, (c).

Step three: Does the claimantismipairment or combination of
impairments meet or equal anpairment listed in 20 C.F.R., Pt.
404, Subpt. P, App. 1? If so, the claimant is disabled. If not,
proceed to step four.

Id., §8 404.1520(a)(4)(iii), (d)ral 416.920(a)(4)if), (d).

Step four: Does the claimantresidual functional capacity make
him capable of performing his past work? If so, the claimant is not
disabled. If not, proceed to step five.

Id., §§ 404.1520(a)(4)(iv)e), (f) and 416.920(a)(4)(iv), (e), (D).

Step five: Does the claimant hatlee residual functional capacity
perform any other work? If so, tlibaimant is not diabled. If not,
the claimant is disabled.

Id., §§ 404.1520(a)(4)(v), (gnd 416.920(a)(4)(V), (g).

The claimant bears the burden of proof i finst four steps afhe sequential evaluation
process. 20 C.F.R. 88 404.1512(a) (“In gensxal, have to prove to ubkat you are blind or
disabled”), 416.912(a) (same); Bowen, 482 U.34& n.5. However, “[a]t the fifth step of the
sequential analysis, the burden shifts to the Casiomer to demonstrate that the claimant is
disabled and can engage in work that exisggnificant numbers in the national economy.” H
v. Astrue, 698 F.3d 1153, 1161 (9thr.G2012); Bowen, 482 U.S. at 146 n.5.

V. THE ALJ's DECISION

The ALJ made the following findings:

1. The claimant meets the insuredtss requirements of the Social
Security Act through December 31, 2014.

2. [Step 1] The claimant has nehgaged in substantial gainful
activity since October 3, 2008, the alleged onset date (20 CFR
404.1571 et seq., and 416.971 et seq.).

3. [Step 2] The claimant has the following severe impairments:
chronic obstructive pulmonarydisorder (COPD), status post
surgeries on the arms with resaddremor, and Isitory of learning
disorder (20 CFR 404.29(c) and 416.920(c)).

4. [Step 3] The claimant does not have an impairment or
combination of impairments thaheets or medically equals the
severity of one of the listed impairments in 20 CFR Part 404,
Subpart P, Appendix (20 CFR 404.1520(d), 404.1525, 404.1526,
416.920(d), 416.925 and 416.926).
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5. [Residual Functional Capacity] &f careful consideration of the
entire record, the undersigned finds that the claimant has the
residual functional capacity to perforlight work as defined in 20
CFR 404.1567(b) and 416.967(b) excevoiding concentrated
exposure to extreme cold and hesvoiding concentrated exposure

to fumes, odors, gases, dust, and environments with poor
ventilation; and capable of germing simple unskilled work.

6. [Step 4] The claimant is unabko perform any past relevant
work (20 CFR 404.1565 and 416.965).

7. [Age] The claimant was bown July 20, 1975 and was 33 years
old, which is defined as a younger individual age 18-49, on the
alleged disability onseatate (20 CFR 404.1563 and 416.963).

8. [Education] The claimant haslaast a high scho@ducation and
is able to communicate in English (20 CFR 404.1564 and 416.964).

9. [Transferability of job skills] Transferability of job skills is not
material to the determination of disability because using the
Medical-Vocational Rules as a f@work supports a finding that
the claimant is “not disabledWwhether or not the claimant has
transferable job skills €& SSR 82-41 and 20 CFR Part 404,
Subpart P, Appendix 2).

10. [Step 5] Considering the alaant’'s age, education, work
experience, and residual functibreapacity, there are jobs that
exist in significant numbers inthe national economy that the
claimant can perform (20 CFR 404.1569, 404.1569(a), 416.969,
and 416.969(a)).

11. The claimant has not been under a disability, as defined in the

Social Security Act, from Octobe, 2008, through the date of this
decision (20 CFR 404.1520(g) and 416.920(Qg)).

AR 17-27.

As noted, the ALJ concluded that plaintifés “not disabled” under Sections 216(i) and
223(d) of Title Il of the Act, 42 U.S.C. §8 416($23(d), and Section 1614(a)(3)(A) of Title X\
of the Act, 42 U.S.C. § 1382c(a)(3)(A). AR 27.

VI.  ANALYSIS
Plaintiff alleges that the ALJ erred bypnoperly rejecting the opinion of the examining

doctor, Sara Bowerman, Ph?DDr. Bowerman opined that plaintiff's “ability to maintain

* Plaintiff also argues that the ALJ erred byeoging his testimony. Howexeplaintiff fails to
identify what testimony he is referring to, andtemad cites the entiretf his testimony._See EC
No. 19 at 17 (“At the hearing, Mr. Christensestifeed about the naturand extent of his
condition. AR 35-547). In addibin, plaintiff fails to explainn what way the RFC fails to

(continued...)
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concentration, attention, and faagng, tracking, and scanningmsrkedly impaired by his

cognitive, mood, and anxiety disorders.” AR 4éfnhphasis added). Dr. Bowerman also opined

that plaintiff's “ability to respond appropriately tsual work situation@ttendance, safety, etc.
is moderately to markedly impaired because of his cognitive, mood, and anxiety disorders.”
AR 449 (emphasis added).

The ALJ gave “little weght” to Dr. Bowerman'’s opiwins because they did not
“adequately take into consideration all oé ttlaimant’s subjective and objective symptoms,
signs, limitations, and severity of condition,” and because Dr. Bowerman did not have “acc
the claimant’s entire medical radoand testimony.” AR 24. lher residual functional capacity
finding, the ALJ restricted plaintiff ttsimple unskilled work.” AR 2%.

A. Standards

The ALJ may reject the opinion of an exam@doctor only for “clear and convincing”
reasons, if the opinion is nodwtradicted by anotheloctor, or for “specific and legitimate”

reasons if it is contradicted. Lester v. GlraB1 F.3d 821, 830 (9th Cir. 1996). Here the only|

doctor, other than Dr. Bowerman, to opine onrgléis mental impairments and limitations is
Tawnya Brode, Psy. D., a state agency reviewimgor. See AR 83-84 (initial denial), 101-02
(denial on reconsideratiof) Dr. Brode found that plaintiff lthonly “moderate” difficulties in

maintaining concentration, persistence or pace tlat plaintiff could perform simple repetitive

incorporate the limitations contained in plaifgitestimony. Plaintiff's entire argument on this
point is simply a lengthy reciian of the applicable legal standards, with no attempt to apply
them to the actual facts or tiesony in the record. The court aedngly rejects this argument.
Plaintiff also argues that thhd_J improperly rejected the opiom of “Dr. Larson.” ECF No. 19
at 9-11, citing AR 399-407. However, as thex@aissioner notes, the record contains no suc
opinion at the cited pages nor anywhere else in the record, and nocefereny Dr. Larson.

> Dr. Bowerman also found that plaintiff wasitdly” to “moderately” impaired in other areas.
AR 449. However, plaintiff doesot challenge the ALJ’s deatsi in regard to those other
impairments.

® This restriction appears to based, at least in gaupon the uncontestediling that plaintiff’'s
“ability to understand, remembemndcarry out an extensive vageif technical and/or complex
job instructions is markedly impaired by leisgnitive, mood, and anxiety disorders.” AR 449
(Dr. Bowerman); AR 89 (“ability to understanddaremember detailed instructions” is “Marke
limited”) (Tawnya Brode, Psy. D., agency reviewing doctor).

" The “state agency” makesetinitial determinaons of disability. 20 C.F.R. §§ 404.1613(a),

416.1013(a).
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tasks (“SRT”), with no other limitations anmg from his mental impairments. AR 84, 103.
Plaintiff asks the court to review the AkXejection of Dr. Bowerman’s opinions under
the lower, “specific and legitimate reasons” staml, and therefore the court will examine the
rejection based upon that standardnder that standard, “thLJ must make findings setting
forth specific, legitimate reasons for doing satthare based on substantial evidence in the

record.” Magallanes v. Bowen, 881 F.2d 747, 754 (®r. 1989) (internal quotation marks

omitted)? To meet this burden, the ALJ must eat “a detailed and thorough summary of the
facts and conflicting clinical ev&hce, stating his interpretatiimereof, and making findings.”
Id.

B. ALJ Rejects Dr. Bowerman’s Opinions

The ALJ gave two reasons for rejecting Bowerman’s opinions. Neither meets the
“specific and legitimate” standard.

1. Symptoms, signs, limitations and severity of condition

The first reason the ALJ gave for rejecting Dr. Bowerman’s opinion was:

Dr. Bowerman'’s disability statement does not adequately take into
consideration all of the claim#is subjective and objective
symptoms, signs, limitations, and severity of condition.

The ALJ does not explain what “symptoms, sidimsitations and severity of conditions” she w
referring to, nor why in her view, Dr. Bowermarmpinions do not adequately take them into
account. Thus, the first reason givs exactly the typef “boilerplate” rgection of a doctor’'s

opinion that the Ninth Circuit jects. _See Garrison, 759 F.3dlai2-13 (“an ALJ errs when he

® This standard applies where the contrary iopimested on clinical fidings also considered by
the examining doctor. Magallanes, 881 F.2d at(7ta3the extent thabdther physicians’ opinion
rested on clinical findings alsmnsidered by Dr. Pont, the ALJ sveequired to set forth specific
legitimate reasons ... based on substantial eg&anthe record”) (internal quotation marks
omitted).

° Magallanes set forth the standard forctfey a treating doctor’s opinion. However, the
standard for rejecting an examining doctor’s opinis the same as that for rejecting a treating
doctor’s opinion._See Lester, 81 F.3d at 830-31 ([{$Athe case with thopinion of a treating
physician, the Commissioner must provide ‘claad convincing’ reasons for rejecting the
uncontradicted opinion of an examining physici&md like the opinion of a treating doctor, th
opinion of an examining doctor, even if contddd by another doctor, can only be rejected fc
specific and legitimate reasons that are suppdry substantial evidence in the record”)
(citations omitted).
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rejects a medical opinion or assigns it little wetigrhile doing nothing mme than ... criticizing i
with boilerplate language that fails to offes@bstantive basis for his conclusion”). The ALJ
offers no substantive explanation for why Bowerman’s findings do not support her opinion
and the court can discern nothing in the ALJ@tegion of Dr. Bowerman'’s findings that would
explain why the ALJ rejects Dr. Bowerman’s dpims. Moreover, the jection itself is a
conclusory, boilerplate statement of réjex, and contains naxplanation of any kind.

In addition, the ALJ does not set out &ognflicting clinical eudence,” nor does the

court find any. As Dr. Brode acknowledged:

No other Y [psychiatric] evidence in file except for the current CE
[Dr. Bowerman] which shows scores are good. CLmt [plaintiff]
does have a low GAF and marked limitations in memory and poor
scores in Trails.

AR 84 |n fact, there is no conflimg evidence of any kind. All the evidence the ALJ relied
upon to reject Dr. Bowerman’s opinions was aleasidered by, or was actually collected by,
Bowerman. For example, the ALJ considepintiff’s activities of daily living, namely,
“helping his girlfriend’s childremet ready for school and toetbus, watching television, eating
and sitting in the yard while his girlfriend dyard work.” AR 25. However, these activities
were taken, nearly word-for-word, from egitte collected by Dr. Bowerman during her
examination of plaintiff._See AR 444 (“Durinige day he engages in the following activities;
helps his girlfriend’s children gee¢ady for school and to the bus,talges TV, eats, and sits in t
yard while his girlfriend does yard work”). #d, the ALJ considered plaintiff's abilities
regarding “personal care,” which also was azitel by Dr. Bowerman. Compare AR 25 (ALJ:
“He alleged he had difficulty caring for his owrogming needs, but was able to prepare his ¢
meals”) with AR 444 (Dr. Bowerman: “He hadfatiulty with caring for his own grooming need

and is able to prepare his own meafs”).

19 pr. Brode is the agency doctor whosenigis the ALJ gave fgnificant weight.”

' The ALJ also made reference to plaintiff's “sbénteractions as notdterein,” but there is n
discussion of any social interamtis in the decision (other than aths already identified above
the “activities of daily living”). In addition, the ALJ asserts thatintiff “was not currently on
any mental health medications.” AR 24. However, this silently overlooks Dr. Bowerman’s

(continued...)
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2. Medical record and testimony

The second reason the ALJ gave fgeceng Dr. Bowerman’s opinions is:

Dr. Bowerman was also una_ble bawve access to the claimant’'s
entire medical record and testimony.

AR 25. This is not a legitimate reason for rejegtdDr. Bowerman’s opinions. First, it is not tr
that Dr. Bowerman did ndtave access to the entr@evant medical record. That is because [
Bowermancollected the entire medical recoaf plaintiff's mental inpairments, upon which the
state agency doctors, and the ALJ, relied. Ihgdisputed that plaintiff di not initially base his
disability claim on any mental impairments. See., AR 83 (Dr. Brode: “aoht did not originally
allege any mental impairmentsldD [learning disorders]”). Wheplaintiff, on reconsideration,
pressed his mental impairment claim, the ageequested the opiniaf Dr. Bowerman. Dr.
Bowerman interviewed plaintiftonducted a Mental Status Examptdintiff, andadministered g
battery of tests, and based upon those, offer@ghdises and opinions regiagl plaintiff's mental
limitations. AR 442-49 (Exh. 7Bf. The ALJ identifies no other medical records that bear uy
plaintiff's mental impairmentsr limitations. Indeed, as notethove, the agency appears to
concede that there are no oteach records. See AR 84 (“Nther Y [psychiatric] evidence in
file except for the current CE [Dr. Bowerman] ..."”).

As for “testimony,” the ALJ identifies no testimony that bears upon plaintiff's mental
impairments or limitations, nor does the court fary. Plaintiff's testimony was focused entir

on his physical impairments and limitations. cAcdingly, there is no reason to reject Dr.

statement that plaintiff was taking “Citaloprafoit his “depression/anxiety.” AR 443. This
unexplained omission is important because plagntiff’'s “mood and anxiety disorders,” among
other things, that are the cause of his @dirhitations, according to Dr. Bowerman. See

AR 449.

2 Having requested this opinion, the agency fismissed it on the ground that it was “base
only on a snapshot of the individual’s functiogi” AR 90, 107. The dismissal is curious
because Dr. Bowerman gave her opinion at thaest of the agency. Moreover, it is not clear
why the agency describes this as a snapshute Dr. Bowerman collected, among other thing
plaintiff's “Background Information,” “MedicaConditions and History of Present lliness,”
“Psychiatric History,” “SociaHistory,” “Education History,” “Work History,” “Arrest History,”
and “Military History,” and basgher opinion on this informatn in addition to the “snapshot”
test performance and presentation. AR 442-44, 449.
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Bowerman’s opinions on the ground tisde had no access to this testimony.

3. Other bases for rejecting Dr. Bowerman's opinion

The Commissioner argues that even if the Atréd in using plainfti's activities of daily
living to reject Dr. Bowerman’s opinion, there m@eother, unchallenged reasons to reject it.

a. Other notable objective mental findings

The Commissioner, citing “AR 25,” assethat the ALJ properly rejected Dr.
Bowerman'’s opinion because of “the lack dietnotable objective méal findings.” ECF
No. 22 at 13. However, the court has examithedALJ’s decision, including the portion at
AR 25, and finds no such explanation for rejeciingBowerman’s opinion. It is true that, as
discussed above, Dr. Bowerman’s examination ielwvtvas specifically requested by the agen
— is the sole medical recorddressing plaintiff's mental impairments. However, the ALJ dos
not state that this is not enough, nor otherwise comment on the lack of other “mental findir

b. Treatment

The Commissioner argues that the Adrdperly rejected Dr. Bowerman’s opinion
because of “the lack of documented treatnfient learning disorder or treatment with
medications for any mental conaiti.” ECF No. 22 at 13 (citing AR5). In fact, Dr. Bowermar
reports that plaintiff is takig medication -- Citalopram —iftnis depression and anxiety, the
causes (among others) of his mental limitatioBse AR 443. Moreover, plaintiff was in speci
education classes starting at age 8 amalthh high school. See AR 442 (Dr. Bowerman:
“Background Information”). It igiot clear to the court whather “treatment” the Commissione
has in mind for plaintiff's learning disability.

C. Harmless Error Analysis

The ALJ’s residual functional capacity (“RFdinding restricted plaintiff to “simple
unskilled work.” AR 21. The RFC contains ntet restrictions basaghon plaintiff's mental
impairments. The court is unable to say thatALJ’s error is harmless, because including th
restrictions stated by Dr. Bowermaauld well further restrict, agven eliminate entirely, the jol
that plaintiff can perform. For example, piaif's “marked” limitation regarding concentration

persistence and pace could result in his fieethn unreasonable number and length of rest
11
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periods ....” See Listings at 85 { 12.00C(3).clsa restriction could mhinate all jobs that
plaintiff could perform._See AR5 (VE testifies that if an dividual needed ten-minute breaks
five times a day, there would be no jobs available).

VIl.  Remand for Benefits or for Further Proceedings

As discussed above, the ALJ erred in reépecDr. Bowerman'’s opimns, and that error
was not harmless. Accordingly, the court ithanized “to ‘revers|e] the decision of the
Commissioner of Social Secuyritwith or without remanding the cause for a rehearing.”

Treichler v. Comm’r of Socigbecurity Admin., 775 F.3d 1090, 1099 (9th Cir. 2014). “[W]he

the record has been developed fully and fur#tteninistrative proceedings would serve no usg
purpose, the district court should remand formamediate award of benefits.” Benecke v.
Barnhart, 379 F.3d 587, 593 (9th Cir. 2004).

More specifically, the distrt court should credit evidence that was rejected during th
administrative process and remand for an immediatard of benefits if (1) the ALJ failed to
provide legally sufficient reasorfsr rejecting the evidence;)Ehere are no outstanding issues
that must be resolved before a determination sdlality can be made; and (3) it is clear from

record that the ALJ would be required to find ttemant disabled were such evidence credits
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Benecke, 379 F.3d at 593 (citing Harman v. Apfel, 211 F.3d 1172, 1178 (9th Cir. 2000), cert.

denied, 531 U.S. 1038 (2000)).
Under the second step in the remand anal§si® court must “review the record as a

whole and determine whether it is fully developsdree from conflicts and ambiguities, and

essential factual issues have been resolvédominguez v. Colvin, 808 F.3d 403, 407 (9th Cir.

2016) (quoting Treichler, 775 F.3d at 1101). Uniterthird step in this analysis, the court
should remand for further proceedings “when #@rd as a whole creatserious doubt as to
whether the claimant is, in factisabled within the meaning ofdlSocial Security Act.” Burrell

v. Colvin, 775 F.3d 1133, 1141 (9th Cir. 2014) (insdrquotation marks omitted). In this case

13 The first step is satisfied because, asulised above, the ALJ failed to provide legally
sufficient reasons for rejecting Dr. Bowerman’s opinions.

12




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

even when Dr. Bowerman'’s opinion is creditéag record is ambiguous about whether plainti
can perform the jobslentified by the VE.

Plaintiff argues that the V#id find that all jobs were praaded. ECF No. 19 at 11-12.
According to plaintiff, the VE was askeddssume the limitations asserted by Dr. Bowerman
and concluded that “no work is available.” &.11. That is not cagct. As the Commissioner

notes, the VE was not presented with Dr. Bonen’s hypothetical; he was presented with a

much more specific hypothetical, namely, that fsaa individual would need, let's say breakg i

addition to the regular breaks, about ten minatestime, five times a day.” AR 55. Based uy
that specific hypothetical, the VE cdaded that there would be no waalkailable to plaintiff. It
is not at all clear that thepecifics of plainff’s hypothetical correspond to the “marked”
limitation of concentration, persistence and pace that Dr. Bowerman opined*upon.
Because the ALJ did not put Dr. Bowermalnisitations to the VE, nor incorporate ther
into the RFC, the court does riatow if those limitations would mhinate all jobs that plaintiff
could perform. The ALJ must have the opportyito make this determination in the first
instance. The matter will accordingly be remanded for further proceedings.
VIIl.  CONCLUSION
For the reasons set forth abpiE|S HEREBY ORDERED that:
1. Plaintiff's motion for summary judgment (ECF No. 19), is GRANTED;
2. The Commissioner’s cross-motion for sumynadgment (ECF No. 22), is DENIED;
3. This matter is remanded to the Commissionefddher proceedings consistent with th
opinion; and
7
7
7

14 The ALJ did limit plaintiff to simple tasksind this limitation could possibly account for
“moderate” deficiencies in conceation, persistence and pacgee Stubbs-Danielson v. Astrug
539 F.3d 1169, 1173 (9th Cir. 2008). It is not ckbat this limitation, alone, would properly
account for “marked” defieincies in those areas.
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4. The Clerk of the Court shall enter judgméor plaintiff, and close this case.
DATED: March 9, 2017 2 -~
Clthiors — M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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