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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 | ANTHONY W. BRASWELL, No. 2:15-cv-2672-EFB
11 Plaintiff,
12 V. ORDER
13 | NANCY A. BERRYHILL, Acting
" Commissioner of Smal Security,
15 Defendant.
16
17 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
18 | (“Commissioner”) denying his application for Sugpiental Security Income (“SSI”) under Title
19 | XVI of the Social Security Act. The partiesvesfiled cross-motions for summary judgment. For
20 | the reasons discussed belovaiptiff’'s motion is granted, thEommissioner’s motion is denied
21 | and the matter is remanded for further proceedings.
22 | I BACKGROUND
23 Plaintiff filed an application for SSI, allegirigat he had been disled since August 22,
24 | 2006 Administrative Record (“AR”) 228-236. His application was denied initially and upan
25 | reconsiderationld. at 110-115, 118-123. On March 3, 2014, a hearing was held before
26 | administrative law judge (“ALJ”) L. Kalei Fondd. at 47-79. Plaintiff was represented by
27
28 1 Plaintiff subsequently amended Hisability onset date to July 23, 2018eeAR 27.
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counsel at the hearing, at whichdr a vocational expert testifietd.
On June 13, 2014, the ALJ issued a decisiodirfig that plaintiff wa not disabled under
section 1614(a)(3)(Pof the Act? Id. at 27-41. The ALJ made the following specific findings}

14

1. The claimant has not engaged in substantial gainful activity since July 23, 2012, thgq
amended onset date (20 CFR 416.874eq).

2. The claimant has the following severe inmpeents: bipolar disaer with psychotic
features; depressive disorder; antisopesonality disorder; cannabis dependency;
alcohol and amphetamine dependency in dadraission; degenerative disc disease of
the cervical and lumbar spine; and degatiee joint disease of the feet (20 CFR
416.920(c)).

* % %

2 Disability Insurance Benefire paid to disabled persons who have contributed to the
Social Security program, 42 U.S.C. 88 #2keq Supplemental Security Income (“SSI”) is paid
to disabled persons with low income. 42 U.S.C. 88 E2&2q Under both provisions,
disability is defined, in part, as an “inability to engage in suiystantial gainful activity” due to
“a medically determinable physical or menitapairment.” 42 U.S.C. 88 423(d)(1)(a) &
1382c(a)(3)(A). A five-step sequential evalion governs eligibility for benefitsSee20 C.F.R.
88 423(d)(1)(a), 416.920 & 416.971-Bowen v. Yuckerd82 U.S. 137, 140-42 (1987). The
following summarizes the sequential evaluation:

Step one: Is the claimamg@aging in substantial gainful
activity? If so, the claimant #und not disabled. If not, proceed
to step two.

Step two: Does the claimant have a “severe” impairment?
If so, proceed to step three.nibt, then a finding of not disabled is
appropriate.

Step three: Does the claimaimpairment or combination
of impairments meet or equal ampairment listed in 20 C.F.R., Pt.
404, Subpt. P, App.1? If so, the claimant is automatically
determined disabled. If not, proceed to step four.

Step four: Is the claimant capable of performing his past
work? If so, the claimant is ndtsabled. If not, proceed to step
five.

Step five: Does the claimant have the residual functional
capacity to perform any other w&kif so, the claimant is not
disabled. If not, the claimant is disabled.

Lester v. Chater81 F.3d 821, 828 n.5 (9th Cir. 1995).

The claimant bears the burden of proof ie tinst four steps ahe sequential evaluation
process.Yuckerf 482 U.S. at 146 n.5. The Commissiobears the burdeihthe sequential
evaluation process proceeds to step fike.
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3. The claimant does not have an impairment or combination of impairments that meets or
medically equals the severity one of the listed in 20 GEPart 404, Subpart P, Appendlix
1 (20 CFR 416.920(d), 416.925 and 416.926).

* % %

4. After careful consideration dhe entire record, the undersignfends that the claimant has
the residual functional capacity perform light work as defined in 20 CFR 416.967(b)|in
that he can stand and walk for six hours oémyht hour day; sit for six hours of an eight
hour day; can lift and carry twenty fiywunds frequently and occasionally; can
frequently balance, bend, crouch, crawl, kns&lop, climb; can frequently interact with
supervisors and co-workers but rarely vitie public — generally he must avoid public
contact; he can maintain concentration, pegaise and pace for simple repetitive tasks|
a non-competitive work environment wiittle to no changes in routine.

n

* % %

5. The claimant has no past relevant work (20 CFR 416.965).

6. The claimant was born [in] 1963 and wasy4@rs old, which is defined as a younger
individual age 18-49, on the athe application was filedThe claimant subsequently
changed age category to closely approachthganced age but he [sic] undersigned finds
no good cause to apply the age rules non-mechanically (20 CFR 416.963).

7. The claimant has at least a high school atlan and is able to communicate in English
(20 CFR 416.964).

8. Transferability of job skills is not assue because the claimant does not have past
relevant work (20 CFR 416.968).

9. Considering the claimant’s age, educatiwonrk experience, and residual functional
capacity, there are jobs that exist in sigrafit number in the national economy that the
claimant could perforn20 CFR 416.969 and 416.969(a)).

174

* % %

10.The claimant has not been under a disabilitydefsed in the Social Security Act, since
February 23, 2012, the date the appiaawas filed (20 CFR 416.920(g) .
Id. at 29-40.
Plaintiff's request for Appeals Councilview was denied on October 26, 2015, leaving
the ALJ’s decision as the findecision of the Commissioneld. at 3-8.
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Il. LEGAL STANDARDS

The Commissioner’s decision theatlaimant is not disabledill be upheld if the findings
of fact are supported by substahevidence in the record attte proper legal standards were
applied. Schneider v. Comm’r of the Soc. Sec. Adnad3 F.3d 968, 973 (9th Cir. 2000);
Morgan v. Comm’r of the Soc. Sec. Admie9 F.3d 595, 599 (9th Cir. 1999rckett v. Apfel
180 F.3d 1094, 1097 (9th Cir. 1999).

The findings of the Commissioner as to &agst, if supported by substantial evidence, 4

conclusive.See Miller v. Heckler770 F.2d 845, 847 (9th Cir. 1985). Substantial evidence i$

more than a mere scintilla, bless than a preponderanceaelee v. Chate®4 F.3d 520, 521 (9t
Cir. 1996). “It means such evidence as aoeable mind might accept as adequate to suppc
conclusion.” Richardson v. Perale€02 U.S. 389, 401 (1971) (quoti@gpnsol. Edison Co. v.
N.L.R.B, 305 U.S. 197, 229 (1938)).

“The ALJ is responsible for determinigedibility, resolvingconflicts in medical
testimony, and resolving ambiguitiesEdlund v. Massanar253 F.3d 1152, 1156 (9th Cir.
2001) (citations omitted). “Where the evidemesusceptible to more than one rational
interpretation, one of whichupports the ALJ’s decision, the AlsJtonclusion must be upheld.’
Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002).

1. ANALYSIS

Plaintiff argues that the ALJ erred in refj@g the opinions of non-examining physician
his treating physician, and a theistp ECF No. 13 at 13-25.

The weight given to medical opinions dads in part on whether they are proffered by
treating, examining, or non-examining professionalsster 81 F.3d at 834. Ordinarily, more
weight is given to the opinion of a treating professional, who has a greater opportunity to K
and observe the patiea$ an individual.ld.; Smolen v. ChateB0 F.3d 1273, 1285 (9th Cir.
1996). To evaluate whether an ALJ propedjected a medical opinion, in addition to
considering its source, the couaansiders whether (1) contradicy opinions are in the record;
and (2) clinical findings suppottie opinions. An ALJ may rejean uncontradicted opinion of

treating or examining medical professionaly for “clear and onvincing” reasonsLester 81
4

Are

>4

ra

w

now

oL




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

F.3d at 831. In contrast, a coadicted opinion of a treating examining medical professional
may be rejected for “specific and legitimateasons that are supporteddmpstantial evidence.
Id. at 830. While a treating professal’s opinion generally is accard superior weight, if it is
contradicted by a supported examining profasai's opinion (e.g., supported by different
independent clinical findings), ¢hPALJ may resolve the conflicAndrews v. Shalaléb3 F.3d
1035, 1041 (9th Cir. 1995) (citindagallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989)).
However, “[w]lhen an examining physician rel@sthe same clinical findings as a treating
physician, but differs only in his or her concluss, the conclusions of the examining physician
are not ‘substantial evidence.Orn v. Astrue495 F.3d 625, 632 (9th Cir. 2007).

Dr. Robert Stanfield, one of plaintiff'sdating physicians, completed a medical source
statement on behalf of plaiffts disability application. AR 1126. Dr. Stanfield diagnosed
plaintiff with degenerative joindisease, high cholesterol, ohic foot pain, bipolar disorder,
panic attacks, and depressidd. He indicated thatlaintiff's primary impairments were bipolar
disorder and depression, which caused insomnia and pardaoiBr. Stanfield opined that
plaintiff was unable to work due to his impairmenid.

Plaintiff's medical records were revied by non-examining physician Dr. Timothy
Schumacher, who opined that pl#intvas not significantly limited irhis ability to carry out very
short and simply instructions, fherm activities within a schedulejaintain regular attendance,
be punctual within customary tolerance, sussmrordinary routine withut special supervision,
work in coordination with or in proximity to others without being disted; get along with
coworkers or peers without disttéon, maintain socially appropt&behavior, and make simply
work-related decisions. AR 8®r. Schumacher further opinedatiplaintiff was moderately

limited in his ability to carry outletailed instructions, maintain attention and concentration fc

-

extended periods, interact appnagely with the general publiaccept instructins and respond
appropriately to criticism from supervisoceamplete a normal workday and workweek without
interruption from psychologicallpased symptoms, and to perfoatra consistent pace without
an unreasonable number of breaks. As to coret@mtrand persistence, bpined that plaintiff's

symptoms of depression restricted him from aungtg difficult-detailed 30-4 step assignments
5
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over extended periods, but that he could comptaigne 1 to 2 step assignments for up to 2
hours intervals during a regular workday and workwddk. Non-examining physician Dr.
Colsky also reviewed the record arahcurred in Dr. Schumacher’s opiniotd. at 103-104.

The record also contains a medical sourcestant from plaintiff's therapist, Rick Pres
L.M.F.T. AR 1118-1124. Mr. Presta addresseainiff's bipolar disader and opined that
plaintiff could not meet competitive standardsis ability to remember work-like procedures,
understand and remember very short and simpteuctions, maintain attention for two hour
segments, sustain an ordinary routine withoetgg supervision, work in coordination with or
proximately to others witholieing unduly distracted, aq@anstructions and respond
appropriately to criticism from supervisorsspend appropriately to chges in a routine work
setting, and deal with normal work stre¢d. at 1121.

A. Drs. Schumacher and Colsky

Plaintiff first argues that the ALJ erred by failing to fully incorporate Drs. Colsky and
Schumacher’s opinions into the RFC determarat Plaintiff contendshat although the ALJ
purported to accept Dr. Colsky’s opinions, he fatlethcorporate the physician’s opinion that
plaintiff is limited to performing one arto step assignments into plaintiff's RECECF No. 13
at 13-14.

In assessing plaintiff's RFC, the ALJ accordedbstantial weight to the opinion of Dr.
Colsky who, according to the ALJ, “opinecktfplaintiff] could perform non-public simple
repetitive tasks.”ld. at 37. However, as notég plaintiff, Dr. Colsky dd not explicitly find that
plaintiff could perform simple repetitive taskistead, Dr. Colsky, as well as Dr. Schumache
opined that plaintiff was limited to 6utine 1 to 2 step assignmentdd. at 89, 104. The
difference is significant.

i

% As noted by plaintiff, the ALJ’s decisiatid not specifically ddress the opinion given
by Dr. Schumacher. However, Dr. Schumacher’siopiis virtually idemical to Dr. Colsky’s
opinion, which was addressed by the ALJ. Accordinghy error in failing to separately addre
Dr. Schumacher’s opinion was harmle§ee Curry v. Sullivare25 F.2d 1127, 1131 (9th Cir.
1991) (harmless error rule applieséwiew of administréve decisions regardindjsability).

6
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The Ninth Circuit recently concluded that ailation to one and two step tasks is morg
restrictive than a limitation to penfiming simple repetitive workRounds v. Comm’r Soc. Sec.
Admin, 807 F.3d 996, 1003 (9th Cir. 2015). Roundsthe ALJ determined that the plaintiff w
not disabled based on testimony from a vocatioxpé# that an individuakith plaintiff's RFC,
which limited plaintiff to performing one to twoegi tasks, could perform three different jobs
requiring, each requiring the ability perform Level Two reasonindd. at 1002-1103. The
court found that the ALJ erred by failing to re®oan apparent conflict between an RFC limiti
the claimant to performing one and two stegksaand the demands of performing “Level Two
reasoning, which requires a person to apply comsanse understanding to carry out detailed
uninvolved written or oral instructionsfd. (quotations omitted). The court observed that a
limitation to one and two step tasks is moradk Level One reasoning, which “requires a
person to apply commonsense understanding to oatrgimple one- or two-step instructions.”
Id. (quotations omitted.

The court further held that the ALJ’s failux@resolve the conflict was not harmlesd.
at 1004. The court explained thittte ALJ did not merely restrict Rounds to ‘simple’ or
‘repetitive’ tasks.” Id. Instead, the ALJ limited the plaintiff tme to two step tasks, but failed
provide any explanation “as to why the VEtlbe ALJ may have believed that Rounds’ specifi
limitation to ‘one to two step taskshould not be taken at face valuéd.

Here, the ALJ purported to give substantialgheto Dr. Colsky’s opinion, but failed to
include in plaintiff's RFC the physian’s opinion that plaintifivas limited to one and two step

assignments. The Commissioner argues, howthetrthe ALJ’s findinghat plaintiff could

* The DOT’s complete definitions for zel 1 and Level 2 reasoning are as follows:

Level 1: Apply commonsense undensding to carry out simple oner two-step instructions.
Deal with standardized situations with occasional or no variables in or from these situation
encountered on the job.

Level 2: Apply commonsense und&anding to carry out detailedtluninvolved written or oral
instructions. Deal with problesrinvolving a few concrete varil@s in or from standardized
situations.

DOT, Appendix C, 1991 WL 688702.
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perform simple repetitive tasksagsnsistent with Dr. Schumachand Dr. Colsky’s opinion. EC
No. 16 at 7. The Commissioner contends Wiatn these physicians “were asked to provide

additional explanation of their overall opinion, bogifierenced other sections of the initial and

reconsideration determinations where they opined that [plaintiff] could perform simple, routine,

repetitive work.” Id.

In the section of the form reserved fwoviding additional exglnation for the opinion,
both Dr. Colsky and Dr. Schumacher stdtgde Psycho MC Review.” AR 90, 104. The
“Psycho MC Review” section, however, meratgicates that a mental RFC “is completed to
reflect ability to perform routinevork.” AR 85. It does not contaian opinion that plaintiff is
capable of performing simple repetitive task$. Moreover, a complete review of the disabilit
determination explanation forms at both the ih&iad reconsideration lei@vhich is where the
non-examining opinions are provided) fails togalvany opinion from DrSchumacher or Dr.
Colsky that plaintiff can perform simple repetéitasks. Thus, the Commissioner’s argument
not supported by the record.

It is apparent from the record that the Adrded by rejecting witout any explanation the
opinions of Drs. Colsky and Schumacher tiatntiff was limited to one to two step
assignmentsSeeSSR 96-6p, 1996 WL 374180, at *2 (ALJsshaonsider opinions from non-
examining sources and expldire weight given to these opinions in their decisi@mafer v.
Astrue 518 F.3d 1067, 1069-70 (9th Cir. 2008) (findingttthe ALJ’s silent disregard of a
portion of a non-examining physician’s opini@ontravened governingegulations requiring
him to . . . evaluate every medical opinion received/iicent v. Heckler739 F.2d 1393, 1394-
95 (9th Cir. 1984) (the ALJ must explaihy “significant probatie evidence has been
rejected.”).

Plaintiff further argues that the error was not harmless as the ALJ concluded she c¢
perform jobs that are inconsistent with a limiwatto one and two step tasks. ECF No. 13 at !
15. At step five, the ALJ relied on a vocatibaapert’s testimony thain individual with
plaintiff's RFC, including a limitation to simpleutine work, could perform work as a cleaner,

laundry worker, and car wash attendant. AR A6.noted by plaintiff, the laundry worker and
8
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car wash attendant positions bhoéquire Level Two reasoningeelLaundry Worker, DOT
361.684-014, 1991 WL 672983; Car-Wash Attenid@OT 915.667-010, 1991 WL 687869. A
previously noted, there is an apparently incstesicy between a limitation to one and two stef
tasks and the performance ofeé Two reasoning, which the Alfdiled to resolve due to his
finding that plaintiff could pedrm simple repetitive workSee Round$07 F.3d at 1003-04.
Accordingly, the ALJ’s finding thaplaintiff could work as laundryworker or car wash attendar
is not supported by substantial evidence.

The ALJ, however, also concludi¢hat plaintiff wa not disabled because she could w
as a cleaner, a position that only requiregdl®©ne reasoning. AR 4®laintiff contends,
however, that the ALJ also erred in finding thahlas the RFC to perform this position due to
failure to adequately consider Schumacher’s optémitiressing his limitains involving social
interactions. ECF No. 13 at 15-19. Accordinglaintiff, the ALJ erred by failing to provide
any reason “for rejecting the discrete limitatoescribed by Dr. Schumacher that [plaintiff] ha
moderate limitations in the ability to get alonghwpeers or supervisotsECF No. 13 at 18-19.

Plaintiff's argument misstatéle record. Dr. Schumacheddot find that plaintiff was
moderately limited in getting along with peeiRather, he concluded that plaintiff was not
significantly limited in his “ability to get along with coworleeor peers,” and that he could
“maintain socially appropriate behavior and adhere to basicastdards of neatness and
cleanliness.” AR 89-90. While the form comptetey Dr. Schumacher reftted that plaintiff
was moderately limited in his to “ability taccept instruction andgpond appropriately to
criticism from supervisors,” the narrative port of the opinion clarified that plaintiff's
“depression and antisocial tendencies wouldfate with close interactions with the general
public and with acceptingtrongcriticism form [sic] supervisors.ld. (emphasis added). Dr.
Schumacher also clarified that plaintiff could engage in routine aistnath coworkers and

employers in settings where major colledten with otherss not involved.1d.

> As noted, Dr. Schumacher and Dr. Colgkgvided the same opinion. However, give
that plaintiff only references Dr. Schumacher’snign in relation to thisrgument, the court wil
do the same.

9
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The ALJ appropriately synthesized these apisiand concluded that plaintiff was limit
to only frequent interaction with supervisors @oedworks but that he must generally avoid pu
contact. See Stubbs-Danielson v. Astr689 F.3d 1169, 1174 (9th Cir. 2008) (an ALJ may
translate assessed mental limitations into “thg oohcrete restrictions available to him.”).
Accordingly, plaintiff's contention that the Alichpermissibly rejected DiSchumacher’s opinio
that plaintiff is moderately limited in his abilitp get along with peers supervisors is without
merit.

As the ALJ’s finding that plaintiff can wor&s a cleaner is pported by substantial
evidence, any error in findingdhhe could perform the position§laundry worker and car was
attendant was harmles&allo v. Comm’r of Soc. Sec. Admi#49 F. App’x 648, 650 (9th Cir.

2011) (“Because the ALJ satisfied his burdeBtap 5 by relying on the VE’s testimony about

the Addresser job, any erromatithe ALJ may have committéy relying on the testimony about

the ‘credit checker’gb was harmless.”).

B. Dr. Robert Stanfield

Plaintiff also argues that the ALJ erred bififg to provide legally sufficient reasons fo
rejecting the opinion of Dr. Stéiald, plaintiff's treating physi@an. ECF No. 13 at 24-25.

In assessing plaintiff's RFC, the ALJ noted Stanfield’s opinion that plaintiff was
incapable of working due togmblar disorder, depression, degete joint disease, elevated
cholesterol, chronic foot paischizophrenia, and panic attacksR 39. The ALJ, however, did
not indicate what weight he gathis opinion. Instead, the Almerely observed that the
determination of disability is angae reserved to the Commissionkt.

The Ninth Circuit has held théthe opinion of the treatinghysician is not necessarily

conclusive as to either the physical condition erutiimate issue of disability.” However, while

an ALJ “is not bound by the uncontroverted opiniohthe claimant’s physicians on the ultimate

issue of disability, . . . he cannot reject theithout presenting cleand convincing reasons for
doing so.” Reddick v. Chaterl57 F.3d 715, 725 (9th Cir. 1998).
The ALJ correctly noted that Dr. Stanfiedddpinion addresseddtultimate issue of

disability. AR 39. That facilone, however, does not justifyetihLJ’s silent rejection of Dr.
10
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Stanfield’s opinion. Treating physicians maypyide opinions as to the ultimate issue of
disability, and while such opinions are not conalasthe ALJ is still requed to provide legally
sufficient reasons for rejecting therReddick 157 F.3d at 725%ee Rodriguez v. Bowesi’6
F.2d at 762 n.7 (“We do not draw a distinctlmetween a medical opon as to a physical
condition and a medical opinion on the ultimate issue of disabili@ajrison v. Colvin 759
F.3d 995, 1012 (9th Cir. 2014) (“[w]here an ALJ dawt explicitly reject a medical opinion or
set forth specific, legitimate reasons for creditone medical opinion ovanother, he errs”see
also Social Security Ruling 96-5p (“adjudicators shalways carefully consider medical sourc
opinions about any issue, inding opinions about issudsat are reserved to the
Commissioner”f’

The ALJ provided no explanation for his rejentif Dr. Stanfield’sopinion in favor of
the opinions from non-examining sources. Acawly, the case must be remanded for furthe
consideration of the medicapinion evidence of record.

V.  CONCLUSION

Accordingly, it is hereby ORDERED that:

1. Plaintiff's motion for ssmmary judgment is granted,;

2. The Commissioner’s cross-matitor summary judgment is denied;

3. The matter is remanded for further m@dings consistentitl this order; and
1
1

® The Commissioner argues tAkJ properly rejected Dr. Shfield’s opinion because it
was conclusory and unsupported by the rec&@F No. 16 at 10. The ALJ, however, did not
rely on this reason as a basis ffejecting Dr. Stanfield’s opion, and consequently the argume
cannot be consider in assessinggufficiency of the ALJ’s decisionSee Bray v. Comm’r Soc.
Sec. Admin.554 F.3d 1219, 1225 (9th Cir. 2009) (“Long-stizny principles of administrative
law require [the court] to regw the ALJ’s decision based oretreasoning and factual findings
offered by the ALJ—not post hoc rationalizations t@mpt to intuit wht the adjudicator may
have been thinking.”YXConnett v. Barnhart340 F.3d 871, 874 (9th Cir. 200@) district court is
“constrained to review the reasons the ALJ asserts”).

" Because the matter must be remandeélftiner consideration of Dr. Stanfield’s
opinion, the court declines to address plaintiff's additional argument.

11
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4. The Clerk is directed to enter judgnt in plaintiff's favor.

DATED: March 31, 2017.
%MZ/ 7 f%%—\
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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