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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ALEXIOS ALEXANDER, No. 2:15-cv-2681 TLN AC
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 | OCWEN FINANCIAL CORPORATION,
15 OCWEN LOAN SERVICING, LLC,
16 Defendants.
17
18 Defendants’ motion to dismiss, ECF No. &é@me on for hearing before the undersigned
19 | on March 15, 2017. Plaintiff appeared in proasel attorney Andrew Nie appeared on behalf
20 | of Ocwen Financial Corporation and Ocwen L&sevicing, LLC. For the reasons that follow,
21 | the court recommends that the motion ®nass be granted without leave to amend.
22 |. PROCEDURAL BACKGROUND
23 This case involves an alledjdlegal foreclosure on platiff's real property, and
24 | misconduct by defendants as mortgage servicersaoftf's mortgage loa. Plaintiff defaulted
25 | on his mortgage loan in 2006; the property s@isl at auction on February 29, 2008. ECF Nq. 1
26 | at 7 and Exh. B. On March 16, 2015, plaintifedwdefendants for unfair business practices and
27 | fraud in Sacramento Superior Court. E&. 1 (Exh. K). That lawsuit was voluntarily
28 | dismissed after the superior court issued a tieetauling finding most of plaintiff's claims time-
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barred and the rest otherwise insufficient. FBM. 18-2 at 160-169. The instant complaint w
filed in this court orDecember 28, 2015. ECF No.1.

The pro se complaint asserts six (6) causextbn: (1) Violation of State and Federal
Law to Unfair and Deceptive ConsemPractices to Loan Servign(2) Violation of State and
Federal Law to Deceptive Consumer PracticEdreclosure Proceedings; (3) Violation of the
Consumer Financial Protection Act 12 U.S885481 et. seq. (CFPA) with Respect to Loan
Servicing and Foreclosure; (4) Violation okt and Federal law by Using a Fraudulent Nota
Seal of Doris Chapman and Forged Her SignaaceFiled the Document Across State Line;
Violation of State and Federal Law to Wireabid by Transferring Fundscross State Lines; (6)
Violation of State and Federal Law by Mortgegervicing Misconduct, Breach of Contract, an
lllegal Foreclosure Proceedings Blaintiff's Home. ECF No. 1. Dxpite repeated references {
“violation of state and federal law,” the onlagite cited in the complaint is the CFPA, the
allegations of the complaint are thus comstf to assert common law causes of action under

general contractral fraud principles.

Defendants move to dismiss the complaint pamstio Rule 12(b)(6) of the Federal Rule

of Civil Procedure. ECF No. 17. Both partiegk judicial notice of dmuments pertinent to the
motion. ECF No. 18 (defendants), 21 (plaintiff).
[I. REQUESTS FOR JUDICIAL NOTICE
Defendants seek judicial notice of the following documénts:
(1) the Deed of Trust recorded by the Sexento County Recorder on June 13, 2003.
(ECF No. 18, Request for Judil Notice (“RIN”), Exh. 1);

(2) the Notice of Default recorded by the Sacramento County Recorder on August 1

2006 (id. at Exh. 2);
(3) the Assignment recorded by the Sacramento County Recorder on November 13
(id. at Exh. 3);

(4) the Substitution of Trustee recordeylthe Sacramento County Recorder on

! The documents submitted for judiciaitice are found at ECF No. 18-1and 18-2.
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November 13, 2007 (id. at Exh. 4);
(5) the Notice of Trustee’s Sale record®dthe Sacramento County Recorder on

November 13, 2007 (id. at Exh. 5) ;

(6) the Trustee’s Deed Upon Sale recordedhgySacramento County Recorder on March

14, 2008 (id. at Exh. 6);

(7) the Interspousal Transfere®d recorded by the Sacramento County Recorder on
21, 2010 (id. at Exh. 7);

(8) the Short Form Deedf Trust recorded bthe Sacramento County Recorder on Jun
21, 2010 (id. at Exh. 8);

(9) the Grant Deed recorded by the Sacram@uaonty Recorder on June 21, 2010 (id.
Exh. 9);

(10)the Complaint in CFPB, at al. v. O%¢EN FINANCIAL CORPORATION, LLC, No.

1:13-cv-02025-RMC (D.D.C. Feb. 26, 204the “class action”) (id. at Exh. 10);
(11)the Consent Judgment in CFPB, atvalOCWEN FINANCIAL CORPORATION,

LLC, No. 1:13-cv-02025-RMC (D.D.C. Feb. Z8)14) (the “class action”) (id. at Exh.

11);

(12)the Complaint in Alexios Alexander v. @en Financial Corporation, Ocwen Loan

Servicing, LLC, No. 34-2015-00176506 (Sacramedoainty Superior Court) (the

“State Court Action”) (id. at Exh. 12);
(13)the Minute Order sustaining OCWEN'’s demun@the initial Complaint in the Stat
Court Action with leave to amend,tdd August 27, 2015 (id. at Exh. 13);

(14)the First Amended Complaint in thea& Court Action, dated September 24, 2015%

(id. at Exh. 14);
(15)the Tentative Ruling sustaining OCWEN’s Demurrer to the First Amended
Complaint in the State Court Actionjttvleave to amend (id. at Exh. 15);
(16)the Court’s Electronic Docket showing plaff's voluntary dismssal of the State
Court Action (id. at Exh. 16).

Plaintiff seeks judicial notice of “the submitted documents in this case and the ¢
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the Consumer Financial Protection Bureau @) Separate Attorney Generals vs. Ocwen

Financial Corporation, Ocwen Loan Seragj LLC, Case No. 1:13-cv-02025 RMC.” ECF No.

21 at 1. The referenced case is the santefendants’ Exh. 1{the class action”).
The court may take notice fz#cts that are capable of accurate and ready determinati
resort to sources whose accuraayinot reasonably lmpiestioned. Fed. R. Evid. 201(b); Unite

States v. Bernal-Obeso, 989 F.2d 331, 333 (9th1@83). Facts subject jodicial notice may be

considered by a court on a motion to dismisste Russell, 76 F.3d 242, 244 (9th Cir. 1996).
actions arising from mortgage disputes, courty take judicial notice othe deed of trust and

other documents pertaining to the loan. KelleiMortgage Electronic Registration Systems,

Inc., 642 F.Supp.2d 1048, 1052-53 (N.D. California 20@9tourt may also take “judicial notig

of matters of public record outside the pliead.” Indemnity Corp. v. Weisman, 803 F.2d 500

504 (9th Cir. 1986).

The court has examined each of the exhibitsvhich judicial notice is requested, and
finds that defendants’ Exhibitseasuitable for judicial notice amsatters of public record outsidg
the pleadings. See Fed. R. Evid. 201(b). Exhibithrough 9 pertain mhictly to the property
and/or loan at issue and arert#fore proper subjects of judiciabtice. Defendants also rely
upon Exhibits 10 through 16 in arggi that the current lawsuit raiseleims similar to those in

the proffered cases. SBaited States ex rel. Robinson Rancheria Citizens Council v. Borng

Inc., 971 F.2d 244, 248 (9th Cir.1992) (“we may take notice of proceedings in other courts
within and without the federaliflicial system, ifhose proceedings have a direct relation to
matters at issue”) (internal quotation marks omittedigcordingly, the court takes judicial notic
of the submitted documents.
IIl. STANDARDS UNDER RULE 12(B)(6)
The purpose of a motion to dismiss pursuamute 12(b)(6) of the Federal Rules of Ci

Procedure is to test the legal sufficiency of¢bhenplaint. _N. Star Il v. Ariz. Corp. Comm’n,

720 F.2d 578, 581 (9th Cir. 1983). “Dismissal carpased on the lack of a cognizable legal
theory or the absence of suffictdacts alleged underagnizable legal they.” Balistreri v.

Pacifica Police Dep't, 901 F.2d 696, 699 (9th Cir. 1990).
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In order to survive dismissal for failuredtate a claim, a complaint must contain more
than a “formulaic recitation of the elementsaofause of action;” it must contain factual

allegations sufficient to “raise a right to reliefoale the speculative level.” Bell Atlantic Corp.

Twombly, 550 U.S. 544, 555 (2007I% is insufficient for the pleadg to contain a statement of
facts that “merely creates a sigpn” that the pleader might taa a legally cognizable right of

action. _Id. (quoting 5 C. Wright & A. M#llr, Federal Practice and Procedure § 1216, pp. 23¢
(3d ed. 2004)). Rather, the complaint “must cangaifficient factual matter, accepted as true

‘state a claim to relief that is plausible on its face.” Ashcrofgbal, 556 U.S. 662, 678 (2009

(quoting_Twombly, 550 U.S. at 570). “A claim Hasial plausibility when the plaintiff pleads
factual content that allows the court to dra® teasonable inference that the defendant is lial
for the misconduct alleged.” 1d.

In reviewing a complaint under this starglahe court “must accept as true all of the

factual allegations containedtine complaint,” Erickson v. Pdus, 551 U.S. 89, 94 (2007) (citin

Twombly, 550 U.S. at 555-56), cdnge those allegations in thight most favorable to the
plaintiff, Von Saher v. Norton Simon MusewhArt at Pasadena, 592 F.3d 954, 960 (9th

Cir. 2010) (citing Twombly, 550 U.S. 544), cafenied, 131 S. Ct. 3055 (2011), and resolve all

doubts in the plaintiffs’ favorHebbe v. Pliler, 627 F.3d 338, 34GK{%ir. 2010) (citing Hospita

Bldg. Co. v. Trustees of Rex Hospital, 425 U.S. {13876)). The court need not accept as tru

legal conclusions “cast in therfa of factual allegations.” Waern Mining Council v. Watt, 643

F.2d 618, 624 (9th Cir. 1981).
Moreover, pro se pleadings are held tess stringent standard than those drafted by

lawyers. Haines v. Kerner, 404 U.S. 519, 520 (1922notion to dismiss for failure to state a

claim should not be granted unless it appears begoult that plaintiff caprove no set of facts

in support of the claim that would entitlexhto relief. See Cook v. Brewer, 637 F.3d 1002, 1

(9th Cir. 2011)

These same standards apply where, as Hefendant moves to dismiss based upon a
1
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affirmative defense of untimeline$s.

Dismissal under Rule 12(b)(6) on thasis of an affirmative defense

is proper only if the defendant®hs some obvioubar to securing
relief on the face of the complaintlf, from the dlegations of the
complaint as well as any judicially noticeable materials, an asserted
defense raises disputed issuesast,fdismissal under Rule 12(b)(6) is
improper.

ASARCO, LLC v. Union Pacific R. Co., 765 F.889, 1004 (9th Cir. 2014) (citations omitted);;

see also, Jones v. Bock, 549 U.S. 199, 215 (20Whether a particular ground for opposing

claim may be the basis for dismissal for fegltio state a claim depends on whether the

allegations in the complaint suffice to establish that ground”). A complaint may not be dismissec

unless “it appears beyond doubt ttieg plaintiff can prove no set &dcts that would establish tf

timeliness of the claim._Supermail Cargo, Inc. v. United States, 68 F.3d 1204, 1206-07 (9
Cir. 1995).
IV. DISCUSSION

A. Plaintiff's Claims are Barred by thepfdlicable Statute of Limitations

Defendants contend that the complaint musdibmissed because plaintiff's claims are
barred by the applicable statuteligfitations. The court agreés.

1. Contract Claims: Californi€ode Civil Procedure 8§ 337

Claims One (Unfair and Deceptive ConsurReactices to Loan Servicing), Three
(Violation of the CFPA with Respect to Loanrieing and Foreclosuregnd part of Claim Six
(Mortgage Servicing Misconduct, 8ach of Contract, and lllegBoreclosure Proceedings) are
predicated on defendants’ alleged breach oflaefarance agreement. Accordingly, to the exts

these claims may be maintained af aliey are subject to Calode Civ. § 337. That statute

> See Fed. R. Civ. P. 8(c)(1) (identifying affirmative defenses, including statute of limitatio
% Accordingly, with one exception discussedble the court does not address defendant’s
alternative arguments that plaintiff's factual allegations do not suppgrtlaim for relief.

* As to Count Three, the court notes that@#A does not provide for a private right of actian.

See Gingras v. Rosette, 2016 U.S. Dist. LEB6B33, at *65 (D.Vt. May 18, 2016) (“Defendar
are correct in their claim that the Consurgrancial Protection Act (‘CFPA’), 12 U.S.C. 8548
et seq., does not provide for avaite right of action. Although perted cases on this issue are
scarce, the structure and spexpgrovisions of the CFPA maget clear that Congress did not

intend to create private causes of actiors&e also Nguyen v. Ridgewood Sav. Bank, 2015 U.
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provides a four year period of limitatis for breach of contract claims.

The statute of limitations begins to run witae cause of action accrues. See Waxmahn v.

Citizens Nat'l Trust & Sav. Bank, 123 Cal. App. 2d 145 (Cal. App. 1954). A claim for brea

contract accrues when the breach occurs, or when plaintiff could by the exercise of reasor

diligence have discovered the breach. P&maznas v. AmerUS Life Ins. Co., 468 F.Supp.2d

1127, 1134 (N.D. Cal. 2006). Here, the breach of any forbearance agreement would have
obvious at the time of the foreclosusale, if not before. This lawis was filed almost eight yea
after the sale, well beyond the limitations period.

Plaintiff contends that he only became awarhisfinjuries when he learned of the clas
action suit that was brought against OcweB043, and which was subsequently resolved by
consent judgment in 2014. Plafhtacknowledges that he did noflfaithin the plaintiff class in
that action, but argues that he first disaqededefendants’ misconduct when Ocwen “admitted
guilt” and settled the class actioBCF No. 1 (Complaint) at 2:20-2&laintiff contends that the
statute of limitations for all his claims should tikre run from the filing or settlement date of
the class action. Id.

A claim accrues when thejury occurs or is discovered, however, not when a party

discovers a legal theory or learns of his tighsue._Perez-Encinas, 468 F.Supp.2d at 1134; ¢

also, Neel v. Magana, Olney, Levy, CathiéaiGelfand, 6 Cal. 3d 176, 187 (1971) (“The
plaintiff's ignorance of the causeadtion . . . does not toll the statuf). Plaintiff's injury is the
alleged wrongful sale of his home while he weaslksng relief from foredsure. Plaintiff was
indisputably aware when the housas sold that he had lost theuse, and that any agreement
had with Ocwen to avoid sale had been violatadcordingly, plaintiff’'s theory does not suppad
a later accrual date for his claims. Absenirngll Claims One, Three, and Six (to the extent

based on breach of contractg dherefore barred e statute of limitations applicable to

Dist. LEXIS 64301, at *34 (E.D.N.Y. May 12015), Kalisz v. Am. Express Centurion Bank,
2016 U.S. Dist. LEXIS 46246, at *4-5 (E.D. Va. Apt.2016) (“Any violation of the CFPA may
not be litigated by Plaintiff because they canm®enforced by a private individual.”); Johnson
J.P. Morgan Chase Nat'l Corp. Servs., 2018.WDist. LEXIS 122552 &tl1 (W.D.N.C. Aug. 5,
2014).
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contract claims and should be dismissed.

2. Fraud Claims: California @le Civil Procedure § 338

Claims Two (Deceptive Consumeractice to Foreclosure Reedings), Four (Fraudule
Notary Seal and Filing of Forged Document AcrBsste Line), Five (Wire Fraud by Transferri
Funds Across State Lines), and part of Claim Six (Mortgage Servicing Misconduct, Breacl
Contract, and lllegal ForeclosuPeoceedings) all sound in fraud. Accordingly, their timelines
governed by Cal. Code Civ. Proc. § 338, whichldistiaes a three yearastite of limitations.

A fraud claim accrues upon “the discovery, by the aggrieved party, of the facts

constituting the fraud or mistake.” Cal. CRroc. Code § 338(d); Samuels v. Mix, 22 Cal. 4th

14 (1999) (“Section 338(d) provides that a pléi must commence within three years any
‘action for relief on the ground of fraud or mistakehe cause of action in that case is not to b
deemed to have accrued until the discovery, byathgrieved party, of the facts constituting thg
fraud or mistake.™). Here, with the possibleception of Claim Four, pintiff's allegations of

fraud, misrepresentation and deception invalemmunications between himself and Ocwen,
practices of Ocwen’s, which plaiff necessarily knew about no later than the time the prope

was sold. Accordingly, the claims accrued at tilagé. The instant complaint was filed almos{

eight years later, and is theved time-barred. For the saneasons discussed above regarding

the contract claims, plaintiff isot entitled to a later accrudhte based on his “discovery” of
illegality when he learreeabout the class action.

The possible exception to this timeliness gsialis Claim Four, which is based on the
alleged forgery of a notary public’s signature ond@glksignment of deed of trust that was recor
in Sacramento County on November 13, 20BCF No. 1 (Complaint) at 11-12, 14. This
alleged fraud would have been perpetratedatithe of the recordingnd the claim accordingly
accrued then — or in any case no later than tleeliosure sale, when plaintiff alleged that he w
deprived of his property on thedis of the prior fraudulent traastions. Plaintiff may, however
mean to allege that the forgery was not disced@r discoverable at the time of recording or
sale. The complaint does not affirmatively all¢ggt the forgery was hidden from plaintiff, bu

does alleges that plaintiff at amspecified (and presumably latéme obtained a copy of the
8
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notary’s Oath of Office from the Florida DepartmehtState; he submits as attachments to th

11}

complaint that document and other documents ptingpto bear the signature of the same nofary,

to support his claim that a forgery is obvious. ECF No. 1 at 11, 75-83 (Exhibits H & I). Th
complaint does not state when this inforrmatabout the notary’s signature was obtained by
plaintiff or how he came to suspect a fosgeAccordingly, the timeliness of Claim Four
arguably turns on facts beyond the complaint anctjaltly noticed documents, and the motion
dismiss therefore cannot bedaided on timeliness grounds.

For the reasons explained above, Claims Twixg, and the fraud portion of Claim Six
should be dismissed as untimely under Cal. GaigleProc. §8 338. As to Claim Four, the cour
now turns to the sufficiency of its allégans to state a viable claim for relief.

B. Claim Four Fails To State A Claim

Claim Four is predicated on the alleged taxgof a notary’s signare and defendants’
subsequent “filing” (i.e. recordg) of the document “across stateehii’ As defendants correctly
argue, a forged notary signature would not retlae assignment itself fraudulent. A notary
confirms the identity of the letjp necessary signatories to a tsaction; the notary herself is nc
a party to the transaction. Evéthe complaint stated facts sudient to support an inference th
defendants knew the notary signature was forgezhwhey caused the assignment of deed to
recorded, plaintiff could not otthat basis maintain a frauduit foreclosure claim against
defendants. A defect in notagition would not necessirundermine the validity of the deed o
its assignment, or support a thetimat the subsequent foreclosurtesaas illegitimate. Plaintiff
has articulated no cognizable theofyfraud in support of Claim Fodrand the court can
conceive of none on these facts.

C. Leave to Amend

Generally, Rule 15 of the Federal Rule<ofil Procedure provides that “leave [to
amend] shall be freely given when justice so requires.” The underdigaedhrefully considere

whether plaintiff should be permitted an opportunity to amend those claims asserted in his

® The complaint cites exclugly to provisions of the Califoia Penal Code. These do not
provide a private cause of action.
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complaint. Despite the Ninth Circuit’s genepalicy of extreme liberaljt regarding amendment

district courts are only requiréd grant leave to amend if araplaint can possible be saved.

Lopez v. Smith, 203 F.3d 1122, 1129 (9th Cir. 200Q@ourts are not requiretb grant leave to

amend if a complaint lacks merit entirelyid. Where a pleading cannot be cured by the

allegation of additional factsgéve to amend need not be provided. Doe v. United States, 5

494, 497 (9th Cir. 1995).

Amendment in this case could not affect appiarabf the statute of limitations. Plaintiff

confirmed at hearing on the motion that he waaravat the time of the foreclosure sale in 2008

that defendants had wrongly foreséd against him. That he only later identified legal theori
with which to challenge the foreclosure doesaftect the accrual diis claims, or their
timeliness. As to Claim Four, even if afilohal facts could support timeliness on a delayed
discovery theory, amendment nonetheless wouldtde for the reasons previously explained.

“Because any amendment would be futile, ¢Hé&s] no need to ptong the litigation by

permitting further amendment.”_Lipton v. Pathogenesis Corp., 284 F.3d 1027, 1039 (9th Ci

2002). Accordingly, the undersigned concludes tihatcomplaint in its entirety should be
dismissed without leave to amend.
V. CONCLUSION
For the reasons stated above, IT IS HEREBY RECOMMENDED that Defendants’
Motion to Dismiss, ECF No. 17, be GRTED and the case DISMISSED.

B F.30

D
(7]

r.

These findings and recommendations are submitted to the United States District Jydge

assigned to the case, pursuanth provisions of 28 U.S.C. § 636(b)(1). Within twenty one days

after being served with these findings aedommendations, any party may file written

objections with the court and ser@&opy on all parties. 1d.; sa&so Local Rule 304(b). Such

document should be captioned “Objectibm$/agistrate ddge’s Findings and
Recommendations.” Any responsethe objections shall be filedithr the court and served on
parties within fourteen days after service ofdhgctions. Local Rule 304(d). Failure to file

objections within the specified time may waive tiyht to appeal the Distt Court’s order.

10

jsY

all




© 00 ~N o o b~ w N P

N N DN DN DN DN DN NN R P R R ROk R R R R
o N o 00~ W N P O © 0N O 0NN W N B oo

Turner v. Duncan, 158 F.3d 449, 455 (9th €898); Martinez v. Y&t, 951 F.2d 1153, 1156-57

(9th Cir. 1991).
DATED: April 26, 2017 ) -
Mrz——— &{‘"}—C—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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